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PREFACE 


In the spring of 1936 I was asked to join the staff of the Presi- 
dent’s Committee on Administrative Management which had 
just been set up, and to prepiare for the committee during the 
ensuing four monttis a memorandum on the independent regu- 
latory (,'ommissions. It was suggested that this memorandum 
should set fortli the statutory basis of the commissions, should 
attempt some analysis of their relations to the three major de- 
partments of the federal government, and Rnally should attempt 
to formulate any possible alternatives to the independent com- 
mission as an administrative device for carrying on the work of 
regulation. Out of this assignment emerged the proposal for the 
possible reorganization of the independent regulatory commis- 
sions which is discusseil on pages 709 ff. of this volume and 
ivhich was incorporated by tlie President’s committee into its 
final rejjon to the President in January 1937. 

'I’here also emerged from this endeavor a realization that 
little or nothing was known aliout the commissions as adminis- 
trative agencies or about their relations to Congress or the 
President. Regulatory commissions had been more or less taken 
for granted and no information was readily available about why 
they had been created in their present forms or how they were 
supposed to fit into the general framework of the national gov- 
ernment. Nor had any comprehensive attempt been made to 
explore in this connection the parallel experience of Great 
Britain in dealing with analogous problems. It seemed clear 
that a wide and highly important area in the field of public 
administration lay almost entirely unexplored. The members 
of the President’s committee, Louis Brownlow, Charles E. Mer- 
riam, and Luther Gulick, were all keenly interested in promot- 
ing research in the field of public administration, particularly 
in this area. It was accordingly suggested that I should under- 
take to direct a thoroughgoing and comprehensive study of the 
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independent regulatory commissions if funds could be found to 
underwrite it. Dr. Luther (iulick. Director of the Institute of 
Public Administration, assumed responsibility in the matter, 
and through the Institute of Public Administration a generous 
grant was secured Irom the Rockefeller Foundation for financ- 
ing the preparation of the study and its final publication. The 
writer accordingly has produced this volume under the auspices 
of the Institute of Public Administration. This has meant con-’ 
cretely that the work has gone forward under the watchful eye 
of Dr. Luther Gulick, to whom, as an old friend, a wise coun- 
sellor, and a shrewd critic, I am deeply grateful. 

One of the major conditions under which this work was un- 
dertaken, and a condition obviously essential to its permanent 
value, was that it should be an objective and thorough research 
undertaking quite unrestricted by any a priori assumptions. 
Conse<juently the President’s committee’s proposal is dealt with, 
not as the culminating conclusion of the study, but as one of 
the steps in the development of ideas and proposals for dealing 
with the independent regulatory commission problem. This 
volume, in other words, was not written as a brief to support 
my earlier proposals. 

The completion of this task would have been impossible 
without the help generously extended by a very huge number 
of persons. Not all of these can be mentioned here. I feel a 
certain sense of embarrassment in acknowledging my debt of 
gratitude to certain friend.s. among them a number of distin- 
guished public officials, for their kindness in reading and com- 
nienting upon section.s of the manu.'icri])t or prtx>f of this btjok. 
This is because most of these men were sharply critical, .some of 
them publicly, of my proposals to the President’s committee for 
the reorganization of the independent regulatory commissions, 
and if any of them have since Ireen converted to the nterits of 
that j3ropo.sal they have not made tJiat fact known to me. I wish 
therefore to make it most emphatic that no one but myself is 
responsible for the inferences and conclusions which are drawn 
in this study. Having said tliis, I wish to acknowledge with keen 
gratitude the counsel and aid of the following persons. 

The long chapter on the Interstate Commerce Commission 
was read in proof by Chairman Joseph B. Eastman and Com- 
missioner Clyde B. Aitchison; tlie section on the Federal Re- 
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serve Board was read in manuscript by my colleague, Professor 
Harold L. Reed; the section on the Federal Trade Commission 
was read in proof by Colonel William H. England, the chief 
economist of the commission; Professor Paul M. Zeis of the 
University of Akron, read the manuscript of the section dealing 
with the Shipping Board and Maritime Commission, and I used 
freely his excellent study, American Shipping Policy. Dr. Lester 
V. Plum of Princeton University read the material dealing with 
the Federal Power Commission and allowed me to make free 
use of his unpublished doctoral dissertation on the commission. 
The section on the Radio and Communications Commissions 
was read in proof by Mr. I.ouis G. Caldwell, the first general 
counsel of the Radio Commission, and also by Dr. Irvin Stew- 
art, a former member of both commissions. Dean James M. 
Landis of fhe Harvard I.aw School read the material dealing 
with the Securities and Exchange Commission, of which he was 
formerly chairman. My colleague. Professor Royal Montgom- 
ery, read the proof of the chapter on the National labor Rela- 
tions Board. Dr. Ralph H. Baker, of the New York State College 
for Teachers, read tlie proof of the section on the National 
Bituminous Coal Commission, and I also made free use of his 
forthcoming volume on the commission. Mr. Clinton M. Hester, 
tlte first Administrator of Civil Aeronautics, read the proof of 
the section dealing with the Civil Aeronautics Authority. 

The chapter on the state regulatory commissions is grounded 
in its entirety upon the studies made by Professor James W. 
Fesler of the University of North Carolina. His inquiry was 
planned in consultation with me in the expectation that such 
a study of the state commissions would throw light upon the 
problems relating to the federal commissions. Professor Fesler’s 
studies will, lujwever, have very great value as independent con- 
tributions. I owe much to his criticism and suggestion, in addi- 
tion to the wholesale appropriation of his material in Chap- 
ter VII. 

I am under heavy obligations to friends in London for aid 
in collecting and appraising the material dealing with British 
agencies in the field of economic regulation. I am especially 
indebted to Dr. William A. Robson of the London School of 
Economics who gave me continuous assistance and extended 
innumerable courtesies. Similarly Professor Harold J. Laski, 
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Dr. Herman Finer, and Dr. Ivor Jennings, all of the London 
School of Economics, rendered invaluable aid. Dr. Finer, now 
in this country, read the proof of the section dealing with Brit- 
ish experience. This portion of the proof was also read by Pro- 
fessor Marshall E. Dimock of the University of Chicago. 

George Allen & Unwin Ltd. kindly granted permission to re- 
print the quotations appearing on pages 564, 598, 6u, and 
6 1 3 from W. A. Robson’s Public Enterprise; and those on pages 
579 and 601 from T. O’Brien's British Experiments in Public 
Ownership and Control; and the Manchester University Press 
gave me permission to print the passage on page 547 from D. N. 
Chester’s Public Control of Road Passenger Transport. 

Finally I wish to put on record my gratitude to several 
younger friends and scholars who, as research associates, made 
major contributions to the production of this book. My task in 
London was made infinitely lighter and pleasanter by the ex- 
ceedingly able assistance of Alec Nove, my research assistant, 
now in the British army. I was similarly aided in the American 
end of the study by Professor David O. Walter of the University 
of New Hampshire, John F. Miller, now with the National Re- 
sources Planning Board, Dr. Robert W. Anderson, Dr. George 
Manner, Henry H. King, and Worth Sharpe. I am under very 
special obligations to Dr. Miriam Drabkin for invaluable assist- 
ance in helping push the book to completion and for making 
the index. 

R. E. C. 

Ithaca, New York 
June 1941 
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THE INDEPENDENT REGULATORY COMMISSIONS 



‘Our national commission octopus is already too large; his 
legs arc too long. I am in favor of lopping them off instead 
of trying to grow more.’— Mr. Larsen of Georgia in debate in 
the House of Representatives on the radio bill of iQzy. 


‘Efficiency in the processes of governmental regulation is best 
.served l)y the creation of more rather than less agencies.’— 
James Af. Landis, The Administrative Process, 24. 
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INTRODUCTION 


The term ‘independent regulatory commission’ is not a self- 
explanatory label. Every one of the three words which comprise 
it is a variable, having no definitely fixed meaning. To make 
clear, therefore, the scope of this study, it is necessary to say at 
the outset just what is meant by an independent regulatory 
commission. 

A commission or board is ‘independent,’ for our purposes, 
vfhfip it is entirely niitside any rf;giilar rtoparHnpnt It 

is isolated from the integrated administrative structure of the 

executive branch. It is SubjeCt-tO no direct »npprvicinn nr i-an- 

trol by any Cabi net S ecretary or b y the President. The members 
of some ‘independent’ commissions can be removed from office 
by the President at his pleasure. This is true of the Securities 
and Exchange Commission and the Federal Communications 
Commission. The President may remove members of other com- 
missions only for specific causes stated in the statutes creating 
them. The term ‘independence’ is sometimes used to refer to 
this immunity of a commission from the President’s discretion- 
ary removal power. It is not so used in this study. It is used here 
rather to denote a location in the governmental system outside 
the ten genitive departments. 

Not all independent commissions are ‘regulatory.’ A com- 
mission is regulatory when it exercises governmental control or 
discipline over private conduct or property interests. T his con- 
trol may take different forms and use different methods, but 
there is always present an element of coercion. It is this coercion 
whirh dis tinguishes the regu latory Federal Trade Commission 
*-rm tlir nnn rtgulatffry P'-^rmlrurtirm Finance Corporation. 

3 
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The former polices interstate commerce in an effort to prevent 
businessmen from indulging in unfair trade practices; the latter 
lends government money, but places coercion on no ane. Occa- 
sionally a governmental agency which is in the main non-regu- 
latory is given some minor and incidental regulatory power. 
This is true of the United States Employees Compensation 
Commission, The present study does not include such agencies 
but confines itself to those that are exclusively or predominantly 
regulatory. 

The word ‘commission’ is used in a non-technical sense to 
include any agency made up of a group of administrators hav- 
ing essentially equal power. If there are any reasons other than 
those of euphony which lead Congress to call an independent 
regulatory agency a ‘commisyinn’ ntlu.i-than-a_ ‘hnar>r or an 
‘aiifhnrify,’ rhmf have no meaning for the pur- 

jxjses of this study, which includes all such agencies regardless 
of which label they bear. 

/ By an ‘independent regulatory commission,’ then, is meant 
;any co mmission, board, or autliority which 
■ lai exe^ tive aepartments an d >>=»«= i^ s major job t he 

exe rcise ot‘ some form of r es^yjrrivr nr Hinpipl inary control over 
pri vate condiirt nr p riYilff ' 

This study deals with the problem of tlie independent regu- 
latory commission, rather than with the commissions as such. 
Some commissions are much more interesting and important 
than others. No two are identical and each makes its own con- 
tribution to the general problem. It is arguable that certain 
other agencies might reasonably have been included. However, 
this study has been primarily based on the following agencies of 
the federal government. Some, it will be noticed, no longer 
exist, or no longer exist as independent agencies, but they are 
entitled to their places in the broad picture: 

Federal Reserve Board (now the Board of Governors of the Fe deral 
~ lf:eservc S ystem)^ 

F^CTal .Trade! UomaMssjoiT 
P mUalSratPS Shipping 
Fe deral Power Co mmi.ssion 
Fe deral Ra dio Uoffl W isdom (defunct) 

Securities and Exchange Commission 
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I Federal Cominunications Commission (supplanting the Federal 
I Radio Commission) 

f National Labor Relations Board 
National' Bituminous Coal Commission (transferred in 1939 to the 
I Department of the Interior) 

( United States Maritime Commission 

' Civil Aeronautics Authority (transferred in 1940 to the Department 
of Commerce) 

A glance at this list shows that there are no more important 
tasks being done by the federal government than those which 
have been assigned to the independent regulatory commissions. 
None affect more vitally the economic life of the nation. The 
success with which this work is done will depend largely upon 
the soundness and suitability of the administrative organization 
and procedure of the regulatory commissions. The importance 
of the job itself justifies a far closer inquiry into the administra- 
tive problems inherent in regulation than has thus far been 
made. Until fairly recently, in fact, the administrative aspects 
of the independent regulatory commissions have attracted only 
the most casual attention of students and writers. Economists 
have explored with care the nature and range of the regulatory 
powers conferred on these bodies; lawyers have been obliged to 
concern themselves with the legal limitations on the powers of 
the independent agencies and the confused and uncertain efforts 
of the courts to stabilize the law in regard to the judicial review 
of the work of the commissions. But the commissions as units of 
government, as cogs in the vast federal governmental machine, 
as administrative devices, have been more or less taken for 
granted. Certainly they have never been subjected to any seri- 
ous critical examination. Attention has been riveted on the job 
rather than on the specific tool selected to perform it. 

Another reason for studying the administrative phases of the 
^independent regulatory commissions is that their growth and 
/multiplication have been so haphazard. Congress began creating 
' these agencies fifty years ago and the movement steadily in- 



that at least a hundred bills providing for the creation of in- 
dependent federal agencies have been introduced and that from 
ten to twenty of these are to be given regulatory power. Most 
of these are sidetracked, but they show a Congressional partial- 
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ity for the independent regulatory commission technique. Thus 
the list increases in length. It is often an easier legislative task 
to create a new and independent governmental body than to 
fit a new job into the existing administrative structure with its 
confusing network of jurisdictional lines. Also when there is a 
new governmental task of a relatively minor nature which seems 
to have some relation to the work of an existing independent 
regulatory commission, there is a wholly natural Congressional 
disposition to give the new task to the commission. This is often 
done without considering whether the new job is intrinsically 
of the kind that ought to be assigned to an independent agency. 
Thus many purely executive tasks have been given to the Inter- 
state Commerce Commission and other similar federal agencies. 
No judgment is passed at this point upon whether the multipli- 
cation of independent regulatory commissions in the federal 
government is good or bad, or whether the assignment to such 
agencies of widely heterogeneous tasks is good or bad. If we are 
to answer these questions, however, with intelligence and rea- 
sonable assurance, we must study more thoroughly than has 
thus far been done the nature of the independent regulatory 
commissions and the nature of the work they are fitted to do. 
After fifty years of experience it is high time we take an objec- 
tive and comprehensive view of the independent regulatory 
commission movement as a movement in the field of federal ad- 
ministration, appraise its results, scrutinize the assumptions 
upon w^ich it has proceeded, discover if there be limitations 
upon it or changes in it which would increase its usefulness, and, 
in short, make an effort to stabilize the position of these com- 
missions in the federal governmental structure. The present 
study makes no ambitious claim of accomplishing all this, but 
this is the goal toward which it is directed. 

Such an inquiry seems peculiarly timely. The problem of ad- 
ministrative reorganization in the federal government in the 
interests of efficiency and economy has been and remains before 
the country. If the progress made in that direction is meager, 
it is because responsible statesmen cannot agree upon the m^ans 
to be used, not because they doubt the need for reform. Cer- 
tainly no thoroughgoing reorganization plan can leave out of 
account the confused legal and administrative status of the in- 
dependent regulatory commissions, even though no change be 
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proposed in that status. Furthermore, some of these independ- 
ent agencies are charged with the duty of administering federal 
regulatory statutes in fields in which the clashes of economic 
interest are so sharp that action must often be taken in an 
atmosphere of bitter and deep-rooted antagonism. This is true, 
at the time of writing, of the National Labor Relations Board, 
and in lesser degree of the Federal Trade Commission. Steady 
criticism is directed against the policies which these agencies are 
administering, against the way in which they are organized, ancl 
against the procedures which they employ. It is possible to 
judge the soundness of such criticism only if we have a thorough 
understanding of the nature of the independent regulatory 
commission as a regulatory device, the degree of flexibility pps- 
sible in its internal administrative management, and the avail- 
ability of other possible devices or procedures for doing the 
same work. 

The problem is one which deeply concerns the states. While 
the onward march of federal centralization has increased the 
range of federal regulatory power over business and industry 
at the expense of the states, the states themselves have pushed 
forward the outposts of their regulatory power. They too have 
used the independent regulatory commission along with other 
administrative devices, and have tlius created another impor- 
tant area in which full ‘knowledge of the independent regula- 
tory commission, its limitations and relations, is of great* im- 
portance. The experience of the states can be made to throw 
light upon the broader problem presented, and effective analy- 
sis of the problem itself will aid the states. 

The problem of tlie independent regulatory commission is 
challenging not only because of its intrinsic practical impor- 
tance, but also because of its great complexity. This complexity 
arises in the first place from the number and variety of the 
jxjwers which have been conferred upon these bodies. Not only 
do the clearly regulatory powers assigned to the independent 
commissions differ sharply in purpose and in method, but, as 
has already been stated, many incidental and even irrelevant 
duties have been given to these agencies. This may be made 
clearer by a brief summary of the chief types of power now 
possessed by our independent regulatory commissions, powers 
which in some cases have no descriptive names. 
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First, most of the commissions exercise what is called 'quasi- 
judicial’ power. This is illustrated by the power of the Inter- 
state Comjmerce Co mmission t» fiv; jii«^ and reasnnahle railroad 
rates, and by t he power of the Federal Trade Commission to 
issue cease and desist orders forbidding unfair competitive trade 
practices. The use of the term ‘quasi,’ for which the best syno- 
nym is ‘not exactly,’ is a conf ession of vagueness, an announce- 
ment .thal_precise definitio n is impossibl e. TJie quasi-judicial 
function, however, is of vital importance in the administration 
of regulatory power. If it cannot be defined with precision, it 
can, at least, be explained in concrete terms. The term describes 
jhf :.pp|jration by administrative officers of a broadly State d 
legislative pol icy to concrete cases by a procedur e patterned 
after t hat used~bv a court of law. Congress by statute enacts the 
policy that railroad rates shall be just and reasonable. It confers 
on the Interstate Commerce Commission the duty of determin- 
ing what railroad rate in a particular situation and its surround- 
ing circumstances is just and reasonable, and of making its 
determination by a procedure roughly judicial in character. In 
the same way the Federal Trade Commission Act announces the 
p olicy of hanninp' ‘unfair methods of Competition’ and directs 
the Federal Trade Commission to determine in concrete cases 
which acts of businessmen do constitute such unfair methods 
of doing business. The procedure required in both cases seeks 
to guarantee the fairness and objectivity of the judicial mind in 
dealing with the conflicting interests involved; but the inescap- 
able vagueness and generality of the legislative standard or 
policy— i.e. ‘just and reasonable’ or ‘unfair’— compel the regu- 
latory body enforcing the law to exercise a discretion, to form 
a policy judgment, which, under our constitutional system, can 
not validly be conferred upon a judicial court. Most of the fed- 
eral agencies covered in this study exercise in varying degrees 
some kind of quasi-judicial power. The Board of Governors of 
the Federal Reserve System is an exception. Its control, direct 
and indirect, over banking and currency is enormous; but that 
control is exercised not by any quasi-judicial procedure, but 
rather by the direct exercise by the board of certain fiscal and 
banking functions— a direct participation in certain phases of 
the activities to which the basic regulatory statute applies. 

In the second place, probably every independent regulatory 
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agency exercises what is sometimes called ‘quasi-legislative’ 
power. This might also be called the power of ‘sub-legislation.’ 
For the purposes of our study this means the power to issue 
rules and regulations of a legislative nature which have the 
force of law. Thus the Interstate Commerce Commission issues 
rules requiring railroads engaged in interstate commerce to in- 
stall a particular safety appliance on locomotives. Or the Securi- 
ties and Exchange Commission issues elaborate rules under 
which information regarding corporate securities must be filed 
with the commission. In each case the basic statute must state 
with reasonable clearness the policy Congress is furthering, and 
must delegate to the agency the sub-legislative power. The issu- 
ance by the latter of the rules or regulations is regarded as 
merely filling in the details of the legislative policy embodied 
in the statute. This rule-making function is not confined to 
independent regulatory commissions. It is exercised in varying 
degree by nearly every major executive officer in the national 
government. It is a function indispensable to the process of 
modern administration. 

Thirdly, some of the agencies under review exercise broad 
administrative or managerial powers, powers actually to con- 
duct or closely direct the conduct of business operations. The 
important duties of the Board of Governors of the Federal Re- 
serve System are of this variety and have already been men- 
tioned. The United States Maritime Commission under the Act 
of 1936 administers the construction and operating subsidies 
given by the government to private shipping interests, and owns 
and operates the government’s merchant fleet. These are busi- 
ness operations, and in many analogous situations they have 
been placed under the control, not of independent commissions, 
but of government-owned corporations. 

In the fourth place, several of the independent regulatory 
agencies exercise functions which are purely executive. These 
usually take the form of the direct enforcement of penal stat- 
utes. The Interstate Commerce Commission not only promul- 
gates many of our safety-appliance rules applicable to railroads, 
but also enforces them. Its agents search out violations and re- 
port them to the federal district attorneys, who institute prose- 
cutions. The commission, in short, functions here in exactly 
the same way as do the agents of the Department of Justice in 
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the enforcement of countless other penal statutes. It is a simple 
executive function. 

A fifth function exercised by most of our federal regulatory 
l)odies is inquisitorial— th e function of investigati on. Congress 
^has armed these agencies with the authority to compel witnesses 
to testify and to produce documentary evidence. They may not 
be given the independent power to punish for contempt recal- 
citrant witnesses, but Congress usually allows them to ask the 
aid of a federal court in securing such evidence and the court 
furnishes the compulsion. These powers of investigation have 
been of tremendous importance in some cases. Some of the in- 
quiries conducted by the Federal Trade Commission have had 
far-reaching consequences. 

Finally, the commissions have often been charged with re- 
s ponsibility in the field of policy plannin g. They have been 
tfirectetl to carry on appropriate studies and to recommend to 
C ongress new legislation or changes in existing law s. This 
power is usually conferred in general terms and authorizes the 
commission to make such proposals to Congress whenever it 
deems it desirable to do so. In other cases the mandate has been 
more specific. The Interstate Commerce Commission was di- 
rected to bring in after appropriate study specific proposals for 
consolidations of the railroads. The Federal Communications 
Commission was directed to report to Congress on a specific 
date such changes in the basic statute as the commission’s ex- 
perience led it to think desirable. 

A second element of complexity is added to the independent 
regulatory commission problem by the fact that Congress has 
followed no consistent p rinciple in assigning rpgnlalary fuilC- 
to inriepfnHent ■agflnciat rather than to Other units in the 
national government. There seems to be nothing about the 
regulatory job which makes it imperative that it be handled by 
the same kind of administrative body. Some forty regulatory 
statutes— of widely varying importance, it is true, but all regu- 
latory— are administered by the Department of Agriculture. 
When the Packers and Stockyards Act was passed in igai, its 
enforcement was placed in the hands of the Secretary of Agri- 
culture, rather than with the Federal Trade Commission as was 
currently proposed, and that officer accordingly exercises^under 
the statute, powers analogous to those of the Interstate Com- 
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merce Commission and the Federal Trade Commission com- 
bined. Federal regulation of merchant shipping has never been 
very drastic, but it has been shunted about from one kind of 
administrative agency to another and back again. It was first 
given to the independent United States Shipping Board; later 
it was transferred by executive order, but with tadt Congres- 
sional approval, to the United States Shipping Board Bureau 
in the Department of Commerce. In 1936 it went to a newly 
created independent regulatory body, the United States Mari- 
time Commission. In 1940 it was divided, and part went to the 
Interstate Commerce Commission and part remained with the 
Maritime Commission. The National Bituminous Coal Com- 
mission began life as an independent regulatory body, though 
with the rather ambiguous status of being ‘in the Department 
of the Interior.’ In 1939 that ambiguity of status was removed 
by an executive order which took away the commission’s ’in- 
dependence’ and made it an integral unit in the Department of 
the Interior. This all suggests that the independent commission 
is only one of several ways in which regulatory functions may 
be implemented, and this leaves us with the problem of decid- 
ing under what conditions the independent commission, rather 
than anothei type of administrative unit, should be employed 
for this purpose. 

The concrete problems raised by the independent regulatory 
commission as it exists today cluster around four major points. 

^ First, there are intensely interesting problems of a constitu- 
it ional and legal nature . Viewed superficially the independent ‘ 
commission appears to be a compl ete negation of the orthodox 
consti tutiona l d octrine of the separation of powers . To what 
extent, i f an y, is this true? Are there c onstitutional limits up on 
the use which may be made of the independent regulatory conP 
mission technique, or limits upon the kinds of powers which 
may validly be given to such agencies? To what extent and in 
accordance with what principles do the courts review the work 
of the commissions? 

Second, very important practical problems result from the 
’independence’ of these regulatory agencies. In what sense and 
to whaL£xtent^are they independent? To what extent are they 
responsible to Congresrdr to tne President f or what 
Can they be made responsible for part of their work and retain 
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complete independence with respect to the rest? Ought their 
independence to restrict the kinds of functions assigned to 
them? Can important determinations of policy be safely left to 
an independent agency? These questions may have vital impor- 
tance. Here is an illustration. Under the Merchant Marine Act 
of 1936 the United States Maritime Commission has authority 
to authorize the transfer of ships from American to foreign reg- 
istry. The commission is independent and its members can be 
removed from office by the President only for incompetence or 
misconduct. In time of peace the transfer of ships may be a 
fairly routine matter which may safely be left to an independ- 
ent administrator. With the outbreak of war in Europe, how- 
ever, it instantly became a matter intimately tied in with the 
nation's policy of neutrality, a policy determined in varying 
degrees by Congress and by the President. The commission in 
this situation sagaciously adapted its policy with reference to 
the transfer of American ships to foreign registry to the Presi- 
dent’s policy of neutrality. The question remains what could 
have been done, if anything, had the commission stubbornly 
insisted on transferring the shij>s over the President’s protest. 
Many problems, perhaps less spectacular but equally arresting, 
grow out of the actual results of the independence of these regu- 
latory agencies, and upon their relations with other depart- 
ments of the government. Many of these problems have never 
been adequately explored. 

A tliird problem concerns the merger in the hands of the 
ndepend en t regulatory bodies . nf powers which magy rrin'r<i 
an d students hav e believed to be incompatible. Legislative, 
ex ecutive, and judicial powers^ it is alleged, are combined in 
the c ommissions in violation of our American tradition o f the 
separati on of these p>owers as w ell as in violation of the princi- 
p les of fair play. From the time of the debates on the Interstate 
Commerce'Act in 1886 to the latest newspaper blast against the 
National Labor Relations Board, there has been no let-up in 
the attack on the independent commissions because of this 
merger of powers. That the problem is a real one is evidenced 
by the number and variety of concrete proposals which have 
been made to effect some kind of segregation of the regulatory 
function into its component parts and to take away i^om the 
commissions the powers that are not clearly regulatory. I^hether 
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any such segregation is possible, or desirable if possible, remains 
a matter of controversy after fifty years; and it would be even 
more difficult to secure any agreement upon the precise method 
for making such a segregation. These are problems upon which 
too much light cannot be thrown. 

Finally, there are numerous problems relating to the actual 
structure an d-organization o f the independent regulatory com- 
missions as W gll as tCf nntnlvprl proRTgitl of 

r nmmis.«ii r»Ti p^rtnnn^l How large ought a commission to be? 
How long shniil H its metnliers Should it choose its own 

cha irman or should he be chosen hv the President? What in- 
ternal divisions of labor in the commission would produce the 
best results? Ought there to be specific statutory qualifications 
and disqualifications for membership on the commission? These 
matters intimately concern the efficiency of the commission and 
merit careful study. 

In thus summarizing the problems that fall within the scope 
of this study it should be stated that one important group of 
problems will not be dealt with save incidentally. These are 
the basic problems of social and economic policy which deter- 
mine the concrete nature of the powers assigned to the commis- 
sions. We shall, in other words, deal with the Federal Trade 
Commission as an administrative body designed to perform a 
certain job; we shall not discuss or pass judgment on the ques- 
tion whether Congress was wise in giving to the Federal Trade 
Commission the particular powers which it now has. The ques- 
tion how far the federal government ought to go in subjecting 
business and industry to regulation lies outside the scope of 
this inquiry. That is a broad question of politics and economics. 
The study does deal, however, with the question of what ad- 
ministrative techniques and procedures are best adapted to the 
carrying out of any specific program of regulation on which the 
government decides to embark. 

The present study undertakes to do certain definite things. 
A preliminary word may be said to indicate what these are, why 
they were chosen, and the method and relative emphasis with 
which each is handled. In the first place, it attempts to present 
a comprehensive and accurate survey of the legislative history 
of the independent regulatory commission movement. This 
story has never before been told. There are fragments here and 
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there which throw light on the legislative histories of particular 
commissions, but there is no complete and accurate account of 
the commission movement as such. The history of a fifty-year 
development must hew rigidly to the line, and certain things 
have somewhat arbitrarily been excluded. The complete story 
of the regulatory commissions would comprise a very substan- 
tial part of the economic history of the United States for the 
last sixty years. No effort is here made to paint this broad pic- 
ture, or to trace the evolution of the concrete economic policies 
which the independent regulatory agencies have been set up to 
administer. It has not been either possible or useful to present 
the whole story of the federal government's policy toward mo- 
nopoly and unfair competition, merely because the Federal 
Trade Commission has been an important instrument in deal- 
ing with these problems. This broader historical background 
may be found in other writings. It is, furthermore, not wholly 
relevant to the general purpose of this study. 

The historical material in this study is more tire history of an 
idea and a method, and is presented to throw light on the 
origin and development of that idea and that method. It seeks 
to explain why Congress regarded the independent regulatory 
commission as a suitable device for handling the various jobs 
given to it. What did Congress and other responsible leaders 
think was the relation of these independent agencies to the 
other departments of government? What did they conceive their 
status in the constitutional system to be? Why have the inde- 
pendent regulatory commissions varied so widely in organiza- 
tion, in powers, and in their relations to the other agencies of 
government? Why were some tasks of government regulation 
given to independent commissions while other similar or anal- 
ogous jobs were confided to bureaus or divisions in the execu- 
tive departments? What, in general, did those responsible for 
setting up these agencies think about them and expect from 
them in the way of administrative service? How have the in- 
dependent commissions been appraised by legislators who have 
had occasion to examine their work? What judgments have 
been expressed about them? What proposals have from time to 
time been made to alter their structure, their powers, or their 
procedure? 

This historical study should have substantial value. It should 
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have value as history, in so far as it tells a story which has not 
been told before. There is value, too, in presenting the views, 
conflicting as they have been, of legislative leaders groping with 
the vastly important problems bound up in the independent 
commissions. These men have often been men of ability, ex- 
perience, and practical wisdom. What they thought about the 
agencies they were creating will throw important light upon 
the real nature of those agencies. Furthermore, the independent 
regulatory commission problem, after fifty-odd years, still re- 
mains a problem. Analysis and recital of the ideas, proposals, 
criticisms, and discussions which have emerged in the course of 
the legislative history of these commissions may easily aid some- 
what in the solution of that problem. 

There are, however,, definite and inescapable limitations on 
the value of any such survey of tlie legislative history of an im- 
portant movement. Ideas about administration which are fifty 
years old, thirty years old, or even twenty years old may easily 
lack any large intrinsic value. We are also faced with the fact 
that what Congress thought it was doing in creating some of 
these independent agencies has been rendered somewhat irrele- 
vant by decisions of the Supreme Court holding that some- 
thing quite different was actually done. Nor is there any accu- 
rate way of appraising the influence of speeches, committee 
reports, and debates upon the actual course of legislation. The 
views of a dominant majority may be presented with casual 
brevity, since their case is safely won. The views of a protesting 
minority defending a hopeless cause may be expressed with an 
elaboration and cogency which tend to exaggerate their actual 
influence. Finally, as every student knows, the only way to cap- 
ture the real atmosphere of an important legislative debate is 
by reading the debate itself. There is no way of compensating 
for the loss involved in telling a second-hand tale and in the 
drastic compression required by limits of space. And the writer 
freely admits that the device used of presenting the substance 
of what was said in Congress and before legislative committees 
under more or less orderly subject-matter headings gives an 
impression of a coherence and thoroughness which were seldom 
there. 

A second major division of the study puts on record the more 
important facts about the independent regulatory commissions 
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as they now exist. The chapter on the Constitutional Status of 
the Independent Regulatory Commissions is a descriptive and 
analytical summary of the existing legal status of the commis- 
sions. It is not an argument for any particular legal theory nor 
does it attempt to demonstrate what the status of the com- 
missions would have been (and perhaps ought to be) had the 
Supreme Court decided ceruin cases differently. There is also 
a rapid-fire summary of the highlights in a much more elabo- 
rate study by Professor James W. Fesler of the University of 
North Carolina, of the organization, relations, and procedure 
of the regulatory agencies in a selected group of states. 

A third division of this study presents a bird’s-eye view of 
those British administrative agencies and devices which have 
been set up to do work similar or roughly analogous to that 
assigned to our own independent regulatory commissions. Many 
of these British agencies, singly or in groups, have been studied 
in elaborate detail by English and American scholars and those 
studies are readily available. No attempt is made here to do 
over again this careful work, although these books and mono- 
graphs have been freely used. What has been sought here is 
rather an evaluation of English experience in this field and an 
understanding of the objectives of English regulatory policy, 
the principles upon which it is set up, the structure and organ- 
ization of the governmental units used and their relation to the 
rest of the English government, and the general methods and 
procedures employed. The material here presented was col- 
lected in the main in London, by the asking of countless ques- 
tions and trespassing upon the time and patience of a very 
large number of public officials and scholars, who with unvary- 
ing courtesy put their experience and judgment in these matters 
at the writer’s disposal. If this portion of the study is open to 
the charge of superficiality, it may be countered that it is the 
first systematic effort to focus on the American regulatory prob- 
lem the methods and results of British experience. 

The concluding part of the study is devoted to an analysis of 
certain basic problems relating to the independent regulatory 
commissions. In separate chapters are discussed the problems 
which grow out of the independence of the commissions, the 
merger in them of several kinds of powers, their relation to the 
important task of policy planning in the field, and their struc- 
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ture and personnel. In respect to each of these topics the experi- 
ence in England and in this country is summarized, proposed 
changes are catalogued, and an effort is made to appraise the 
results of this complicated trial and error process and to venture 
some tentative conclusions. 

Apart from the historical sections, the study here presented 
is frankly exploratory in nature. To have dealt exhaustively 
with all the matters touched upon would have required many 
volumes and many years. In a field in which the experimental 
method is being so openly employed it is much too early to 
expect definitive answers to many of the problems presented. 
But there is great gain in cataloguing such findings as may rea- 
sonably be made, in the hope that later studies may fill in the 
gaps and fortify or correct the conclusions. 

In conclusion mention may be made of certain matters which 
have been excluded from this study even though they have rele- 
vance. In the first place, certain areas in the field have been left 
untouched because recent exhaustive studies have made further 
treatment superfluous. In the comprehensive and detailed stud- 
ies of the executive agencies of government made by the Brook- 
ings Institution for the Byrd committee and published in 1937, 
there is an admirable summary of the organization and func- 
tions of these executive agencies, including the independent 
establishments. This places on record all the general facts about 
tho.se parts of the executive branch of the federal government to 
which regulatory functions have been assigned. Here, for in- 
stance, can be found the things which one might wish to know 
about the agencies engaged in administering the forty-odd regu- 
latory statutes confided to the Department of Agriculture. This 
was followed in 1938 by the publication of Dr. F. F. Blachly’s 
Working Papers on Administrative Adjudication, prepared for 
the Senate Committee on the Judiciary. This presents a pains- 
taking analysis of nearly one hundred federal administrative 
tribunals, setting out with respect to each its (a) legal basis, 
(b) organization, (c) functions, (d) procedures, (e) enforcement 
methods, and (f) appeals.* Finally, no attempt has been made to 
study with care the vastly important problems relating to the 

I. See also the admirable study. Federal Regulatory Action and Control, by 
F. F. RIachly and Miriam E. Oatman, published by the Brookings Institution, 
1940. 
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procedure of federal regulatory agencies and the judicial review 
of their work, since in 1939 there was set up the Attorney Gen- 
eral’s Committee on Administrative Proc^ure, which, under 
the direction of Professor Gellhorn, has made a most exhaustive 
inquiry in this held." 

It has, furthermore, been impossible to broaden this study 
to include an appraisal of the government-owned corporation 
(such as the TV A) as an instrument for carrying on some of the 
functions usually assigned to the regulatory commissions. Nor 
could there be included any treatment of the many important 
lending and spending agencies in the federal government, even 
though in a number of instances they exercise incidental func- 
tions which are regulatory in character. 

s. S. Doc. 8, 77th Cong., ist seas. (1941). 
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PRECEDENTS AND BACKGROUND- 
STATE EXPERIENCE 


Regulatory commissions were not invented in 1887 when the 
Interstate Commerce Commission was created. That invention 
was the normal outgrowth of a broader state commission move- 
ment which dated back to the early nineteenth century. How- 
ever, it was more than a new bud on an old branch. It was a 
new limb of such major importance that it pointed the whole^ 
tree in a new direction. The extension in 1887 of federal regu* * 
latory power to the nation’s railroads was indeed an important 
exercise of economic control; but it was much more than that: 
it was a shift in the center of control in the federal system. The 
crucial problem in 1887 was not whether railroads ought to be 
regulated; it was whether the time had come for the national 
government to take over the task of regulation. The Interstate 
Commerce Commission was an innovation not because it was 
endowed with a new type of power, but because it represented 
a new location of power in tlie federal system. 

When Congress approached the difficult task of establishing 
a federal regulatory commission in 1887, it had before it the 
diversified experience of more than twenty states in which some- 
what similar commissions were then operating. It had also 
rather vague and not wholly accurate impressions of English 
experience in the field of railway control. Beginning in 1846 
there had been a number of British experiments with commis- 
sions set up to deal with British railroads. But it is a fallacy to 
assume that lawmakers and statesmen always benefit from past 
experience and that existing precedents are fully known and 
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properly evaluated by them. It is hard to prove that any particu- 
lar body of experience influenced legislators to pass a particular 
law; difhcult to judge how much weight to attribute to past 
experience as against current ingenuity in the solution of any 
legislative problem. But in spite of these uncertainties it is 
useful to present a rough picture of what had been going on in 
the field of regulation by commissions which may have influ- 
enced Congress in setting up tlie Interstate Commerce Commis- 
sion. We shall, therefore, explore the commission movement in 
the American states down to 1 887, and mention the main facts 
relating to regulation of British railroads. These matters must 
be dealt with briefly, but it seems safe to assume that only the 
major facts could possibly have influenced federal regulatory 
policy. 


Early State Experience with Commissions and with 
Administrative Regui*ation 

The early history of the commission movement in the Ameri- 
can states is bound up with the problem of railroad supervision 
and control. There was a limited and unspectacular body of 
experience in dealing with canals, but this experience was not 
carried over to railroads. Canals dropped into the background 
as the railroads expanded. 

The attitude of the American state toward the railroad was 
at first one of encouragement and support. The railroad was a 
vital element in the broad progpram of public improvements 
which was to bind the country together and increase its pros- 
perity. One or two states embarked upon programs of govern- 
ment ownership of railroads. These in the main were not suc- 
cessful and were ultimately dropped. But with unanimity and 
enthusiasm state legislatures granted charters and franchises to 
railroad corporations and subsidized by loans of money and 
credit these enterprises which were to do so much for the mate- 
rial welfare of the state. 

It shortly became clear that this open-handed generosity upon 
the part of the states was being rewarded in many cases by cal- 
lous disregard, if not outright exploitation, of the public inter- 
est. Some kind of regulation became imperative, and in the 
eastern states, particularly in New England, steps began to be 
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State Experience 

taken in this direction. These early methods of regulation were 
both legislative and judicial. The legislatures began to embody 
increasingly sharp restrictions in the charters of railroad com- 
panies, restrictions which in some cases undertook to fix maxi- 
mum railroad rates. Provisions in charters, however, failed to 
meet adequately the problems presented by railroad abuses. It 
was hard to foresee just what provisions ought to be included. 
At the same time, the granting of valuable rights to private 
corporations by special legislative act undermined official in- 
tegrity and ushered in some of the most unsavory chapters in 
state political history. This legislative control of railroads was 
supplemented by a limited and rather routine judicial control 
which arose from the fact that the railroads were common car- 
riers and subject as such to various common law restrictions and 
responsibilities. By the late ’40’s and early ’50’s most of the 
states, aware of the abuses incident to special charters, passed 
general laws under which railroads might be incorporated and 
their rights and obligations defined. The statutes were highly 
detailed, their enforcement tvas by action brought in the courts, 
and the results were far from adequate. Even with these general 
laws the pressure for the granting of special charters did not 
wholly abate, and in some states the practice of granting them 
was not wholly abandoned. Such efforts at railroad regulation 
were the results of legislative groping, attempts by legislative 
bodies to deal with a new and increasingly complicated prob- 
lem. The results were far from satisfactory, and even before 
1850 there emerged the beginnings of what we may call the 
commission movement, the setting up of occasional, somewhat 
embryonic commissions to aid the legislatures in the work of 
railroad control. 

A number of factors inherent in the railroad problem itself 
account for the breakdown of direct legislative regulation by 
cither special or general statutes. In the first place, railroad cor- 
porations, even in these early days, were relatively large and 
powerful. Their management was highly centralized and 
changes in their policies could be made quickly. The ordinary 
legislature had no expert knowledge of the railroad problem, 
and its clumsy attempts to deal with it could often be easily 
evaded by the railroads. Secondly, the railroad industry was 
undergoing rapid change and vast expansion. Neither special 
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charters nor general laws could be kept up to date. They needed 
almost constant amendment in order to cope with the ever- 
shifting problems presented and with the rapidly changing 
railroad practices. Third, the general laws set up for railroad 
control were of necessity uniform in their provisions. They 
could not adjust their provisions to what Charles Francis Adams 
called ‘the natural differences between railroad enterprises.’ Not 
all railroads could successfully be treated alike. In short, twenty- 
odd years of experience made it abundantly clear that the job 
of railroad regulation could not be effectively handled by the 
legislature itself. 

The early commissions just referred to were created to aid 
the legislature in dealing with certain ad hoc situations, and to 
give it necessary information which it could not secure by its 
own efforts. The functions of these early commissions fell into 
four groups. First, they were set up to supervise the carrying 
out of charter provisions: to see, in other words, whether a rail- 
road was living up to the provisions of its charter. As early as 
1832 Connecticut had granted a special railroad charter and 
had then created a special commission to assure compliance 
with its terms. In 1849 Connectiait set up a permanent com- 
mission for this purpose, the first permanent railroad commis- 
sion to be established. Commissions charged with this duty of 
supervision were directed to report their investigations to the 
legislature and to make recommendations. Second, the commis- 
sions were given the important duty of inspecting the roads in 
the interests of safety. Early roads had in many instances been 
poorly built and accidents occurred with appalling frequency. 
In 1844 New Hampshire established the first commission defi- 
nitely assigned to the job of safety inspection. Third, commis- 
sions were set up to arbitrate disputes between the railroads 
and others with whom they had dealings. These disputes related 
to such matters as the condemnation of land and the assessment 
of damages resulting from railroad construction. It seemed de- 
sirable to take these disputes out of the hands of the local courts, 
and accordingly ad hoc commissions were set up to do the work. 
Such a commission was created in New York as early as 1850. 
Finally, commissions were created in the hope of preventing 
discrimination in rates and services. Rhode Island set up a com- 
mission for this purpose in 1844. Usually, however, this func- 
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tion was not specifically assigned to the commissions but was 
more commonly merged in the general authority to investigate 
compliance with the terms of a charter. 

Viewed generally, therefore, these earliest commissions were 
occasional, and created fur the handling of special or ad hoc sit- 
uations. They had a variety of functions, but mainly they were 
to serve as fact-finding agencies for the legislature and to 
handle tasks which that body had undertaken and in which it 
had failed. They were looked upon as agents of the legislature 
and not in any sense as part of the executive branch. There was 
no tendency to confer on the governor or any other state execu- 
tive officer the powers of supervision assigned to these commis- 
sions. It should be remembered that this was a period in the 
development of state government in which the executive was 
still pretty well submerged under the dominating power and 
prestige of the state legislature. It may be noted that all of these 
early commissions, with the exception of the Vermont commis- 
sion of 1855, were composed of more than one officer. 

We may turn now to the emergence of permanent state com- 
missions set up to deal with the railroad problem, a movement 
which may be placed roughly between 1869 and 1887. It is true 
that a few permanent commissions had been set up earlier, and 
it should have been easy to foresee that permanent bodies were 
going to be necessary to deal with the railroad problem. The 
disturbances incident to the Civil War probably delayed the 
emergence of more stable commissions. The coming of the 
permanent commissions did not, however, mean an end of ex- 
perimentation. There was perhaps even more of it than before, 
for railroad development continued to present new and chal- 
lenging problems. In the main the commissions tended to fall 
into two major groups. The first was the advisory or ‘weak’ 
commission, which appeared first in the New England states 
and tended to dominate the eastern picture; the second was the 
‘strong’ or definitely regulatory commission, first set up in 
Illinois and utilized more extensively in the Middle West. Each 
of these made its contribution to the broader problem in which 
we are interested. 

The advisory commissions in the East exercised no rate-mak- 
ing or other regulatory powers. It was probably natural that 
the scattered ad hoc bodies and tlie uni-functional agencies just 
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mentioned should be replaced by one permanent commission 
to which all these tasks and problems could be assigned. It was 
also inevitable that the problem of railroad rates should force 
itself to the front. It was not a problem which could be indefi- 
nitely side-stepped. In 1869 Massachusetts created a railroad 
commission which served as a model for commissions of the 
advisory type. According to Hadley, the Massachusetts railroad 
system had by this time acquired a substantial degree of stabil- 
ity. ‘Many abuses incident to a period of rapid growth had 
passed away, or were in a fair way to regulate themselves. These 
same abuses, in newer sections of the country, might baffle all 
attempts at regulation.’ ‘ Charles Francis Adams comments in 
the same vein on ‘a more comjxised state of the public mind’ ‘ 
prevailing in the East, and these less acute and pressing situa- 
tions probably explain why an advisory commission seemed 
adequate to the task of handling the Massachusetts railroad 
problem. 

The Massachusetts commission had no real disciplinary 
power over the roads. This is far from saying, however, that its 
powers and influence were negligible. It had sweeping author- 
ity to investigate the financial and physical conditions of the 
railroads and to report its findings either to the legislature or 
to the attorney general for appropriate action. It had the 
power to determine what were just and reasonable railroad 
rates and to recommend these rates to the railroads. But it 
could not compel a railroad to adopt these rates, and the only 
sanction its recommendations had was that of public opinion. 
It had the authority to make reports to the legislature upon any 
phase of the railroad situation and to propose legislation. It 
was, in short, an ‘arm of the legislature,' an agency set up to 
supply the legislature with detailed information and expert ad- 
vice. It started its work under auspicious circumstances. Its 
three members were men who commanded public confidence. 
One of them, Charles Francis Adams, was one of the best-known 
figures in the railroad world. It was left undisturbed in its per- 
sonnel, only two changes being made in nine years; and thus 
it was able to build up a body of experience and a sound tradi- 
tion which greatly enhanced its prestige. In fact, as Hadley 

1. A. T. Hadley, Railroad Transportation (1885), 138 f. 

2. C. F. Adams, Jr., Railroads: their Origin and Problems (1878), 137. 
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pointed out, writing in 1885, ‘It would be a mistake to suppose 
that because the system worked so well in Massachusetts, it must 
work equally well elsewhere.’ ® But the Massachusetts commis- 
sion, with its early and marked success, proved an attractive 
model to other states struggling with the railroad problem. 

By 1887 when the Interstate Commerce Commission was cre- 
ated, fifteen states had set up state railroad commissions of the 
advisory type. These states were Colorado, Connecticut, Iowa, 
Kentucky, Maine, Massachusetts, Michigan, Nebraska, New 
York, Ohio, Rhode Island, Vermont, Virginia, and Wisconsin, 
and the territory of Dakota. It will be seen that the list includes 
all of the New England states except New Hampshire, and a 
substantial scattering of other states. There were, of course, 
wide variations in the details of organization and function. But 
none of these commissions could fix a railroad rate and enforce 
it, or compel compliance witli any other finding or order. 

The second type of permanent state railroad commission was 
the ‘strong’ commission, a commission having legal power to 
fix rates and to enforce orders. The strong commission origi- 
nated in the Middle West, where the railroad problem had be- 
come both unique and acute. The period of railroad expansion 
had continued in this section of tlie country longer and more 
actively than in the East. Sparsely settled agricultural states, 
relying upon railroad building to increase their population and 
their prosperity, extended generous favors to railroad com- 
panies. The result was the serious overdevelopment of the rail- 
road system. Railroad lines pienetrated into areas which could 
not possibly support them, and collapse seemed inevitable. To 
meet the acute financial difficulties in which they found them- 
selves, the railroads resorted to unscrupulous cutthroat compe- 
tition where competition existed, and to the charging of exorbi- 
tant rates where it did not. The middle- western farmer, depend- 
ent ujjon the railroad for the moving of his ctops, found himself 
at its mercy. Out of his resentment came what was known as 
the Granger movement, the immediate objectives of which were 
the prompt and effective correction of the railroad abuses of 
whic:Ii the farmer was the victim. Thus arose an organized 
group wielding great political power, acutely conscious of rail- 

j. A. T. Hadley, op. dt. 138. 
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road misconduct and firmly bent upon drastic regulation. Here 
was a wholly different situation from that which had produced 
the much milder legislation cTeating the Massachusetts commis- 
sion of i86g. 

The state of Illinois was a pioneer in this drive for effective 
railroad control. In 1869 the legislature passed an Act which 
declared that rates should be ‘just, reasonable, and uniform,’ 
but the Act provided no special arrangement for its enforce- 
ment. In 1871 Illinois created its Board of Railroad and Ware- 
house Commissioners. This was a body of three, charged with 
the duty of enforcing the laws of the state relating to railroads 
and grain elevators and of reporting to the governor. Again no 
special procedure was set up for the enforcement of the com- 
mission's powers. Two years later, in 1873, this Act was substan- 
tially stiffened. The provisions forbidding discriminations in 
rates and services were sharpened and the Railroad and Ware- 
house Commission was given power to prosecute violations of 
the Act. Furthermore, the commission was directed to issue a 
schedule of maximum rates, and these rates were declared to be 
prima facie reasonable in all rate suits. Here was an important 
advance in the technique of railroad regulation, a precedent 
which was ultimately to form the basis for our permanent na- 
tional system of railroad control. 

When the Interstate Commerce Commission was created in 
1887, ten states had set up ‘strong’ commissions of the Illinois 
type, possessing actual rate-making powers. These states were 
Alabama, California, Georgia, Illinois, Kansas, Minnesota, Mis- 
sissippi, Missouri, New Hampshire, and South Carolina. Here 
again this type of commission was arrived at by a good deal of 
trial and error. The record shows much uncertainty from time 
to time and some fluctuation from ’weak’ control to ‘strong.’ 
This is shown in the experience of three of the states which by 
1887 had joined the Illinois group. Minnesota in 1871 estab- 
lished a railroad commissioner to collect statistics and enforce 
railroad laws, but left the task of fixing maximum rates to the 
legislature. This law had proved ineffective and in 1874 a board 
of railroad commissioners was set up, having powers of rate con- 
trol and prosecution similar to those of the Illinois commission. 
The following year the pendulum swung back and this power- 
ful board was replaced by a single elective commissioner who 
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had power only to investigate and report. In 1885 Minnesota 
returned to a mandatory or strong commission. In 1874 Iowa 
passed a statute hxing maximum rates. The railroads themselves 
urged the creation of a commission and in 1878 a ‘weak’ com- 
mission was created with power to investigate, recommend ac- 
tion, and report to the governor and legislature. In 1888 Iowa 
established a commission with substantial power. Wisconsin in 
1874 provided by statute a schedule of maximum rates and gave 
to a commission of three the power to reclassify freight and to 
reduce rates. Two years later this commission was abolished 
and a single commissioner with advisory powers was set up. It 
was not until 1907 that Wisconsin established a strong commis- 
sion. 

The powers of the strong commissions of this period fall into 
two groups. The first and most important of these was the 
power to set up reasonable and non-discriminatory rates. This 
power was enforceable in two ways. First, a rate so established 
was declared by law to be prima facie reasonable in any suit 
between the railroad and any shipper. Second, the attorney gen- 
eral, and in a few cases the commission itself, could bring suit 
to have these rates enforced. It is apparent from this that the 
rates thus set up by the commission were in all cases subject to 
review by the courts, and this came to be held an essential re- 
(juirement of due process of law. The second group of powers 
which the strong commissions possessed comprised all of those 
the weak commissions had. They were to see if railroad laws 
were being enforced, to inspect railroads for safety, to investi- 
gate accidents, and to examine the accounts of railroad com- 
panies; they were also authorized to compel disputants and wit- 
nesses to testify under oath. 

The State Commissions in 1887 

We may comment briefly on the state commission movement 
in 1887: 

In the first place, it had been characterized by a high degree 
of experimentation. It had not grown out of any a priori con- 
cept nor was it based upon any carefully worked out philoso- 
phy. It had run more or less counter to the orthodox conception 
of the doctrine of the separation of powers. It had moved along 
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the lines deemed necessary to meet concrete situations. The 
problem presented by the railroads in our state and national 
economy had been shrewdly recognized to be a dynamic one, 
and American legislators had grtiped around for a dynamic solu- 
tion to it. 

In the second place, we have seen that two different lines of 
attack had emerged. One had resulted in the weak commission, 
the other in the strong commission, and in the year 1887 the 
relative merits of these two types of organization were being 
vigorously discussed. We can see now, what was less clear at 
that time, that the two types of commission really represented 
attacks upon two different problems. The advisory commission 
had been set up to deal with a much less acute need. If one 
compares the best type of advisory commission, as in Massa- 
chusetts, with the contemporary strong commission, one gets 
the impression that the former was more efficient and was secur- 
ing much better results. These weak commissions had by their 
nature fewer difficulties; being less under fire they were better 
organized, had greater continuity, more experienced personnel, 
and less trouble with corrupt political pressure. They had 
friendlier relations with the railroads because the roads knew 
that the commission was legally powerless. They were forced to 
rely upon public opinion for the achievement of any results, 
and must, consequently, present their cases impartially and 
fairly. Hut they were bodies set up to study and inspect and 
not to act, and it is obvious that these weak commissions could 
not have met successfully the demands that were imposed upon 
the strong ones. The comparison lies, not between two forms of 
administrative organization, but between two economic philoso- 
phies. The strong commissions were assigned a difficult task 
which no one had yet learned how to do. They were created to 
accomplish results and to accomplish them promptly. They 
were obliged to deal with a situation in which powerful inter- 
ests w'ere lined up against each other and passions ran high. 
They did much of their work in an atmosphere of antagonism. 
They were regarded by the railroads as natural enemies to 
whom no co-operation was to be extended, and information 
frequently had to be extracted rvith great difficulty. All these 
circumstances, furthermore, contributed to make the problem 
of personnel on tlie commissions a peculiarly difficult one. 
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Charles Francis Adams summarizes the difficulties and short- 
comings of the strong commissions in the following paragraph: 

II was from the beginning, therefore, obvious that no high stand- 
ard of success could reasonably be hoped for from the Granger com- 
missions. 7'hey were far too heavily handicapped. In the first place 
the executives of the states in selecting their members not infre- 
quently seemed to regard any antecedent familiarity with the rail- 
road system as a total disqualification. So afraid were they of a bias, 
that they sought out men whose minds were a blank. Farmers, land- 
surveyors, men of business and politicians were selected. There were, 
of course, exceptions to this remark, and some very competent men 
were appointed who did excellent work so long as they remained in 
office. But a long continuance in office was again looked upon as un- 
desirable, and these men were eitlier speedily removed to make way 
for incompetents, or they voluntarily passed into the employ of the 
railroad corporations before they had fairly mastered the situation. 
Above and beyond all this, however, these commissions began their 
work in a false position, and they never extricated themselves from 
it. They were not judicial tribunals. They ever reflected the angry 
complexion of the movement out of which they had originated. 
They were where they were, not to study a difficult problem and to 
guide their steps by the light of investigation. Nothing of this sort 
was, as a rule, expected of them. On the contrary they were there 
to prosecute. 'I'he test of their performance of duty was to be sought 
in the degree of hostility tliey manifested tti the railroad corpora- 
tions. In a wold they represented force. 

That under these circumstances they succeeded at all is the true 
cause of astonishment; not that they succeeded but partially. That 
they did succeed was due solely to the incorrigible folly and passion- 
ate love of fighting which seems inherent in the trained American 
railroad official.* 

It must be remembered in reading Adams’s indictment that 
he himself had been a leader in organizing the Massachusetts 
commission, was perhaps its outstanding member, and certainly 
its most conspicuous advctcate. In comparing the two types of 
commissions we may safely conclude that the strong commission 
had fallen far short of solving its problems, but we must also 
remember that it was still struggling manfully widi an exacting 
and difficult job which the advisory commission could never 
hope to do. 

4. C. F. Adams, Jr., op. dt. 133 ff. 
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In the third place, one may observe certain general tenden- 
cies in the matter of the structure and organization of the state 
commissions. Along with an inevitable variety in matters of 
detail there was a striking similarity of major organizational 
features and, interestingly enough, very little difference in basic 
structure between the weak commissions and the strong. The 
commissions usually had three members, although in some 
cases, where powers were limited fairly closely to problems of 
inspection, a single commissioner was created. The terms of 
office varied from two to six years, and frequently the terms of 
members were staggered in order to secure continuity of mem- 
bership. In more than half of tlie states the commissioners were 
appointed by the governor with the advice and consent of the 
state senate; in a few cases the legislature itself chose them; and 
as time went on there appeared a drift toward the popular elec- 
tion of commissioners. As a rule there were no specific provi- 
sions for removal of members of commissions of the weak type. 
Doubtless the question of removal was not important in the 
case of a body which had no drastic regulatory powers. In eight 
of the ten strong commissions, however, there were specific pro- 
visions with respect lo removal, most of them designed to pro- 
tect the independence of the commission. It should be remem- 
bered in this connection that the American state governor does 
not as a rule have a power to remove officers similar to that 
of the President of the United States. Such removal power as 
the governor has is given to him specifically by either the state 
constitution or the state statutes. Most of the states had special 
provisions fixing the cjualifications of members of the commis- 
sions. It was customary to disqualify all persttns who had any 
railroad interests, either as employees or officials. Charles Fran- 
cis Adams criticized this rule on the ground that it excluded 
from membership on the state commissions all the persons who 
might possibly have expert railroad knowledge. Geographical 
distribution of members on the commissions was required in 
some states, and even more commonly the members had to be 
chosen from both political parties. In one or two ca.ses a statute 
required special kinds of experience as, for example, legal train- 
ing, business experience, or familiarity with railroad affairs. 
Finally, in the matter of annual reports the general rule was to 
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have the state commission report to the governor, although in 
some instances the report was sent to the legislature. 

In the fourth place, how did these new and hybrid agencies 
ht into the general structure of American state government? 
What relation did they have in practice and in legal theory to 
the legislature, the governor, and the courts? It is not easy to 
answer these questions with assurance. They are not questions 
which were asked when the commissions were set up. The prob- 
lems involved were not clearly thought out, and the relations 
created were mixed and complex. We may, however, make some 
general observations on this important point: 

The relation between the commission and the legislature was 
a fairly close one. The commission was set up to do a job which 
the legislature in many cases had tried to do and found impos- 
sible. It was a servant of the legislature in securing information 
for that body, and an adviser in making iccommendations to it. 
The strong commissions had, furthermore, the important quasi- 
judicial function of applying legislative standards to concrete 
situations. By a legislative standard we mean a not-too-definite 
formulation of legislative policy to be applied to ad hoc situa- 
tions. Thus these commissions were to determine ‘just and rea- 
sonable rates’ in the light of their detailed study of concrete 
railroad problems. 

The relation of the commissions to the governor or to other 
executive officers was somewhat hapharaid in character, and 
tended to become less and less close. The governor enjoyed in 
many states the power of appointment and a restricted power 
of removal. He had, however, no general authority and no state 
commission was in any sense responsible to him. Some of the 
functions of some of the commissions were, of course, executive 
or administrative in character, including wide powers of inves- 
tigation and powers of instituting prosecutions; but while these 
are duties commonly given to a district attorney or to a state 
attorney general, when the commissions carried on these duties 
they did so wholly free of any supervision by the state governor. 

The relation of the commissions to the courts varied with 
the degree of authority which the commission had over private 
rights. When the commission was advisory in character it nat- 
urally had no contact with the courts. When the commission 
was strong and had power to establish rates and issue orders, it 
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was dependent upon the courts for the enforcement of its find- 
ings. These findings were often made prima facie correct, but 
even in this early period the courts were beginning to build up 
the present doctrine that due process of law requires the find- 
ings of an administrative tribunal to be subject to judicial re- 
view on all vital points affecting the interests of private parties. 

The question has recently been widely discussed in connec- 
tion with the federal regulatory commissions whether the fed- 
eral legislature, in setting up a commission of this type and 
giving it a status of independence, has in any way trenched 
upon the executive department or usurped executive power. 
Early state experience throws no light on this point. The doc- 
trine of the separation of powers has seldom been worked out 
in American state constitutions with the thoroughness that 
characterizes it in the federal Constitution. Furthermore, the 
separation of powers may be modified or even abandoned by 
any American state by constitutional amendment. Finally, in 
the American state of 1887 there was no executive department 
headed by a governor who had powers comparable to those 
of the President: on the contrary there were numerous execu- 
tive and administrative officers, many of them elected directly 
by the people and none of them, as a rule, subject to any control 
by the state governor. The powers of the governor had been 
construed by the stale courts with great rigidity. General clauses 
in state constitutions describing him as the chief executive of 
the state had been held to give him no concrete powers what- 
ever. His were delegated powers, and powers not to be enlarged 
by implication. He had, as a rule, no jxiwer to see ‘that the laws 
be faithfully executed,’ and had such clauses existed in any 
state constitution they would have been interpreted as confer- 
ring no substantive power. The legislature, in short, was free to 
make and remake the concrete lines bounding the executive 
department, if there could be said to be an executive depart- 
ment. It could freely add or subtract agencies without any con- 
stitutional worry that it might be invading the governor’s pre- 
rogative in this field, since he had no such prerogative. In fact, 
it is not impossible that the freedom with which state legisla- 
tures, under a very different set of legal conditions, could create 
administrative commissions and make them independent of 
the executive may have influenced Congress to assume powers 
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which later, because of the President’s much more sweeping 
range of executive authority, raised interesting and difficult 
questions of constitutional law. This, however, is speculation, 
and not history. 

Returning to the general discussion of state cotnmissions in 
1887, it seems clear, in the fifth place, that the rapid multiplica- 
tion of these agencies indicates a general acceptance in all parts 
of the country of the principle of commission regulation. It was 
natural, however, that there should be sharp differences of opin- 
ion about the relative merits of the weak and the strong com- 
missions. Those wishing a minimum of railroad regulation very 
naturally favored the advisory commission. Chauncey M. De- 
pew, president of the New York Central Railroad, was out- 
spoken in his praise of the Massachusetts commission. In a 
speech made in 1886 he declared; 

In Massachusetts, which gives us the most conspicuous example of 
State control that we have in tliis country, and where the problem 
has passed beyond the realm of experiment and is an established 
success, the powers of the commission are limited to investigation, 
recommendation, and report to the Legislature, except as to certain 
obvious powers. No scandal of any kind has ever attached to their 
action, no road has ever defied their recommendation, however ex- 
tensive or burdensome it may have been. The people are entirely 
satisfied, the roads are doing reasonably well, and the railway prob- 
lem in that State has entirely disappeared from politics.® 

Depew’s high opinion of the weak commission was shared, as 
we have seen, by the two leading writers on railroad problems, 
Charles Francis Adams and Arthur T. Hadley, men whose in- 
terests and experience had Iain in the East where the weak com- 
missions mainly prevailed: men who were understandably 
shocked by the drastic powers wielded by some of the western 
commissions. 

Nevertheless it was beginning to be recognized that the 
weak commissions, however well they might be working, were 
not going to be permanently satisfactory. Railroad abuses were 
not being effectually dealt with. The public interest was not 
being adequately protected. Corruption and political pressure 
prevailed in some of the states and some of the commissions 

5. The New York Tim«» Dec. 17. 1886, p. 1, col. 3. 
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appeared to be dominated by the railroads. We may sum up 
the current opinion of 1887 on commissions by saying that they 
had won general acceptance as a mode of attack on the problem 
of railroad regulation, but that most of the major problems of 
functions, structure, and procedure had still to be worked out. 

Finally, what influence did this experience with state commis- 
sions have upon Congress? Obviously this is extremely difficult 
to measure. It was unquestionably important in moving Con- 
gress in the direction of regulation by commission. Congress 
could hardly ignore the varying experience of twenty-five states 
dealing more or less actively with the railroad problem through 
commissions. It is not safe, however, to generalize on the influ- 
ence of particular forms of state commission organization, 
power, or procedure. It is interesting to note that Senator Cul- 
lom, chairman of the Senate committee responsible for the 
Interstate Commerce Act of 1887, had been Speaker of the 
House of Representatives in Illinois in 1873 and had taken a 
keen interest in the work of the Illinois Railroad and Ware- 
house Commission. His powerful influence was behind the crea- 
tion of a federal commission. It may also be observed that Mr. 
Reagan, the leader of the forces for railroad control in the 
House of Representatives, was bitterly opposed to the creation 
of a federal regulatory commission for that purpose. Reagan 
was congressman from Texas and in 1887 Texas had no state 
railroad commission. 


The Influence of British Experience with 
Rau.way Rex:ui,aiion 

Parallel developments in the field of railro.id regulation had 
been going on in Great Britain." What influence, if any, did 
they Iiave upon the shaping of our own policy and methods in 
the same field? 

We may first summarize what these developments had been. 
In 1840 and in 184a the British Board of Trade was given some 
limited powers over English railways. In 1846 Parliament cre- 
ated a commission of five persons to examine proposed railway 
amalgamations, encourage competitive schemes, and take over 

G. Sec infra, r,i<i(r., tor a more elaborate analysis ot British experience. 
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the limited supervisory powers of the Board of Trade. This 
first British commission appears to have failed miserably. It was 
abolished in 1851 and the Board of Trade was again given au- 
thority over the problem. A Royal Commission to investigate 
the railway situation reported in 1865, but it made no construc- 
tive proposals nor did it intimate that the situation called for 
any. It expressed an opinion that there would be no substantial 
changes in the field of railway control for a considerable period 
of time. In 1873 Parliament passed the Regulation of Railways 
Act, which created the Railway Commissioners. This board of 
commissioners was given certain very limited powers over the 
railways, but it, too, proved to be inadequate and unsatisfac- 
tory. As Hadley described it in 1885, ‘It has power enough to 
annoy the railroads, and not power enough to help the public 
efficiently.’ ’ Another Royal Commission, reporting in 1882, ex- 
posed the obvious shortcomings of tlie arrangement, and in 
1888, the year after the enactment of our own Interstate Com- 
merce Act, Parliament created tlie Railway and Canal Commis- 
sion. 

What influence did this not very inspiring record have upon 
the American states as they groped for a solution of their own 
railroad problems? It seems fairly clear that the influence was 
negligible. New Hampshire created a commission to inspect 
railroads in tlie interests of safety in 1844, two years before the 
first English commission was set up. It is unlikely that the New 
Hampshire legislature knew anything about, or was influenced 
by, the previous activities of the British Board of Trade, and 
one is inclined to feel that American intelligence could produce 
the idea that railroads should be safe for the traveling public 
without borrowing it from England. It has been suggested that 
the report of the British Royal Commission of 1865 influenced 
the passage of the Massachusetts Act of 1869. There is no actual 
evidence that this is true. The report, as we have seen, was not 
constructive or particularly informing, nor did it propose the 
establishment of a new British commission. Most of the powers 
given to the Massachusetts commission in 1869 had been exer- 
cised earlier in some form or other, and it was not until 1873 
that England created a commission even remotely similar to 

7. A. T. Hadley, op. cit. 173. 
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that of Massachusetts. Charles Francis Adams was perhaps the 
most distinguished and voluminous writer on railway problems 
during this period. He was familiar with British experience. At 
the same time most of his writing was done after 1870 so that 
what he had to say about British railway regulation could 
hardly have influenced a state commission movement which 
was already well established. In short, it would appear that the 
state commissions set up to deal with railroad problems were 
created in response to local needs to deal with local prob- 
lems. There is no convincing evidence that the movement was 
influenced by British experience. 

Congress was more exposed to the influence of English prece- 
dents than were the early state legislatures. By the time Con- 
gress had come to grips with the problem of railroad control on 
a national scale, British experiments in that field had been go- 
ing on for a substantial period of time and had attracted atten- 
tion on this side of the Atlantic. The writings of men like 
Adams and Hadley, both of whom had written accounts of 
English railway regulation, would undoubtedly be part of the 
evidence which at least some members of Congress would con- 
sider. The fact that a good deal of Adams’s description of Brit- 
ish experience was far from accurate and presented British 
achievements in a muclr more favorable light than they de- 
served W{)uld not, of cour.se, diminish the influence of the 
British precedents which lie described, (ireat Britain had estab- 
lished a commission to deal with its railway problem and that 
single fact would by itself caiTy weight with the American Con- 
gress. But there is no evidence by which to measure the extent 
of that influence. It seems reasonable to conclude that the mem- 
bers of Congress, all of whom came from American states, would 
be more actively influenced by the fact that twenty-five of those 
states had created railroad commissions of one sort or another, 
commissions the character and functioning of which they knew 
first hand, than by the fact that England Iiad created a railway 
commission about which their ideas were necessarily vague. 
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THE INTERSTATE COMMERCE 
COMMISSION 


A. The Railroad Problem of 1887 

The emergence and growth of the Interstate Commerce Com- 
mission can be understood and appraised only against the back- 
ground of the vitally important railroad problem which the 
commission was created to meet. This problem can be briefly 
sketched. Railroads began in the United States in the 1830’s. 
They presented at first a state rather than a federal problem, 
and a problem, furthermore, not of regulation but of prorno- 
tion. Early state legislatures encouraged railroad construction 
by liberal company charters, loans of money, and grants of land. 
The federal government paid little or no attention to railroads 
until the Civil War, when its policy also became one of promot- 
ing railroad expansion. This state and federal generosity, un- 
accompanied by any effective disciplinary restrictions, generated 
serious abuses in the railroad industry. These abuses were ac- 
centuated in volume and variety by the ruinous collapse of the 
railroad construction boom in the late ’6o's and ’70’s. Over- 
expansion in railroad building produced this collapse, and there 
ensued an era of cutthroat competition among the railroads, 
carried on by every objectionable practice which ingenuity 
could devise. In reporting to the Senate in 1886, the famous 
Cullom committee ' presented eighteen ‘causes of complaint’ 
against the railroads. Without setting forth all the refinements 
of this indictment, it is enough to say that railroad rates were 
in many cases exorbitant, that these rates were not matters of 

1. S. RepL. 46, 49th Cong., ist sess. (1886). 

37 



jS Interstate Commerce Commission 

public record, that they fluctuated at the will of the carriers, 
tliat discrimination in rates and service was ruthlessly indulged 
in, that this discrimination was directed not only against ship- 
pers in the same territory but also against localities, that rebates 
and other illicit forms of unfair competition were resorted to, 
that pooling and monopoly were unrestrained, that the problem 
of long and short hauls had created vital inequalities, and that 
through their vicious practices the railroads were contributing 
to the growth of industrial monopoly in other fields. 

These abuses did not arise all at once, but they became acute 
long before effective federal regulation was thought of. We have 
already mentioned the efforts of the various states to deal with 
tlie railroad problem, and have described the state railroad com- 
missions set up for this purpose, ranging from the weak advisory 
commissi<jns of Massacliusetts and New York to the powerful 
and belligerent commissions in tlie Granger states of the Middle 
West. 

The railroad problem, however, extended far beyond the 
reaches of state power. It was by its very nature an interstate 
problem and demanded federal control. In 1877 the Supreme 
Court in the Peik case “ had intimated that as long as Congress 
did nothing about railroad rates the states might tegulate inter- 
state railroad business within their own borders, even though 
interstate commerce was thereby affected. Even within the nar- 
row lines thus drawn, state power fell far short of giving effec- 
tive relief: and in 188G in tire famous Wabash case’ the Su- 
preme Court decided with bluntuess and finality that the states 
could not regulate interstate railroad tiaftic witliin their own 
limits even in the absence of Congressional regulation. Federal 
legislation to deal with the whole broad problem of interstate 
railroad transportation had been simmering for a dozen years. 
The Wabash decision injected into the picture what someone 
has called the categorical imperative. Its precise and immedi- 
ate effect upon Congressional leaders remains in doubt; but 
it made federal regulation clearly imperative, and the Inter- 
state Commerce Act of 1887 was passed within a few months. 

S. Prik V. Chicago ir N. W. Ry. Co., 94 U.S. 164 (1877). 

j. Wabash, St. L. ir P. R. v. Illinois, 118 U.S. 557 (1886). 
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B. Stages in the Growth of the Structure and Powers of 
THE Interstate Commerce Commission 

In tracing the legislative history of the Interstate Commerce 
Commission it will be convenient to have a framework upon 
which to hang the story. While more than thirty amendments 
have been added to the original Interstate Commerce Act of 
1887 and many separate laws affecting the railroads have been 
passed, the evolution of the commission itself may be recorded 
in terms of six major legislative debates and the statutes in 
which they culminated. These will be listed below, and then 
discussed in detail. 

The Interstate Commerce Act of 1887. The original Act of 
1887 did two things: it forbade certain objectionable railroad 
practices such as rate discriminations, rebating, pooling, and 
the charging of unjust and unreasonable rates; and it created 
the Interstate Commerce Commission to aid in the enforce- 
ment of these prohibitions. The commission had no power to 
lix a railroad rate. It could, however, upon complaints duly 
filed, find a rate to be unrea.sonable and unjust, issue an order 
against it, and then seek from the courts their aid in enforcing 
its order. 

The Hepburn Act of it)o6. This important statute rehabili- 
tated the weakened commission, which had been pretty well 
emasculated by various Supreme Court decisions interpreting 
its powers. It gave the commission power to establish joint 
rates, and to fix a reasonable rate upon complaint that rates 
were too high. The rate orders of the commission were made 
presumptively correct, were made immediately effective, and 
could be set aside only by court injunction upon complaint of 
the carriers. 

The Mann-Elkivs Act of 1910— Commerce Court. The rate 
jjower of the commission was extended by this law to all rates. 
The commission could suspend new rates announced by a rail- 
load, and the carrier must assume the burden of proving such 
rates to be reasonable. A Commerce Court was created to hear 
all appeals from the orders of the commission. 

War-Time Control of Railroads— igiS. Under emergency 
war legislation the government took over the operation of 
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American railroads and by the Act of 1918 the President was 
empowered to fix rates subject to review by the Interstate Com- 
merce Commission. 

The Transportation Act of 1920. This Act undertook quite 
frankly to unify the entire railroad system of tlie country. The 
Interstate Commerce Commission was given power to initiate 
new rates and was charged with the duty of seeing that the new 
rate structures were such as to produce a self-sustaining railroad 
system. It could establish joint rates and minimum rates. The 
famous recapture clause was included. State discriminations 
against interstate commerce by rail were forbidden, and the 
commission was authorized to prepare far-reaching plans for 
railroad consolidations. 

The Emergency Transportation Act of 1933 and Subsequent 
Amendments. The Act of 1933 sought to pull the railroads out 
of the depression. The methods employed to accomplish this 
were the elimination of overlapping services, the estahlishnient 
of the joint use of facilities, the repeal of the unworkable recap- 
ture clause, and the formulation of far-reaching plans for future 
development. It set up on an experimental basis the Co-ordina- 
tor of Transportation, who was given important re.sponsibilities 
relating to the unification of the railroad system and the elimi- 
nation of some of the more .serious re.sults of competition. The 
Federal Communications Act of 193,4 relieved the Interstate 
Commerce Commission of its jurisdiction over the telephone 
and telegraph, while the Motor Canier Act of 1935 gave to the 
commission the vastly important and complicated job of regu- 
lating interstate commerce by motor vehicles. In 1940 domestic 
water carriers were put under its jurisdiction. 

We now take uji these major phases in the establishment and 
development of the commission and summarize the legislative 
history bearing upon each one. 

C. Sf.iting Up the Commission-the Act of 1887 

1. STEPS IN THE I.EGISLATIVE HI.STORY OF THE ACT 

The Act of 1887 * was the culmination of a demand for legis- 
lation extending back nearly twenty years. Between 1868 and 

4. Act of Feb. 4, 1H87, 2.) Stat. at 1 .. J79. 
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1886 more than 150 bills were introduced in Congress provid- 
ing for some variety of federal control over railroads. The idea 
that this control should be exercised by some sort of federal 
commission appeared as early as 1871 in the Cook bill, in the 
House, providing for a railroad bureau. In 1873 the Hawley 
bill proposed a federal commission to collet:t information and 
recommend legislation relating to railroads. In the same year 
Senator Windom and Representative Negley introduced other 
bills providing for commissions. During nearly every session 
thereafter such bills were introduced. Finally, in 1874 the 
House passed the McCrary bill. This bill utilized common law 
principles as a basis of railroad regulation. It forbade unreason- 
able and extortionate rates and it provided for the creation of 
a commission of nine, appointed by the President, to investigate 
and prepare schedules of maximum rates, to secure necessary 
relevant information by the calling of witnesses, to watch for 
violations of the law, and to institute suits in court for its en- 
forcement. 

The McCrary bill failed to pass the Senate. While the impact 
of the Granger drive for effective railroad regulation was very 
strong, and it looked for a time as though some sort of federal 
legislation would be forced through Congress, the Senate man- 
aged to side-step the i.ssue. It did this by creating a select com- 
mittee under the chairmanship of Senator Windom to investi- 
gate and report on transportation routes to the seaboard. In 
1874 the Windom committee brought in a somewhat conserva- 
tive set of proposals.” It asserted the existence of federal power 
to regulate interstate railroads but doubted the wisdom of its 
drastic use. It emphasized the value of competition in the rail- 
road industry. It proposed the establishment of a bureau of 
commerce in one of the executive departments, to serve as a 
fact-finding agency to provide Congress with the information 
necessary to intelligent legislation. The railroads would be re- 
quired to report relevant information once a year. The com- 
mittee also proposed a government-owned railroad to provide a 
yardstick for the fixing of railroad rates. No action was taken 
upon the report. 

The legislative drive which culminated in the passage of the 

5. .S. Kept. 307, 43d Cong., ist sess. (1874). 
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Act of 1887 may be said to begin with the Reagan bill,* which 
passed the House in 1878 by a vote of 139 to 104, but which 
died in a Senate committee. Judge Reagan, from Texas, intro- 
duced this bill with changes and improvements every year there- 
after through 1886. It was modeled upon earlier proposals. It 
forbade discriminations and rebates; it contained a strong pro- 
hibition against pooling, and a rigid long-and-short-haul clause; 
it required the posting of all railroad rates; and it set up heavy 
penalties for violations of the Act. It did not jirovide for a com- 
mission but relied upon ordinary court process for its enforce- 
ment. The Reagan bill did not contemplate the fixing of rates. 
It sought merely to put an end to objectionable competitive 
practices which had come to be serious abuses. 

While Judge Reagan was able over a period of years to solid- 
ify his leadership of the House on this railroad legislation, he 
met temporary setbacks. In 1882 the House Committee on In- 
terstate and Foreign Commerce brought in a report’ which 
rejected the major provisions of the Reagan bill. It stated that 
of the thirteen railroad bills before it, at least half proposed 
some kind of commission, and it urged the creation of a board 
of three commissioners ‘as a branch of the Interior Depart- 
ment.’ Its rea.sons for doing so will be discussed later on.* This 
commission was to have power to investigate and to make find- 
ings and reports. It had no power to enforce its findings but 
could merely make public and rejxtrt (o Congress refusal by 
the carriers to obey them. It was, in other words, an advisory 
or weak commission, patterned after those of Massachusetts and 
New York. Judge Reagan filed a minority report attacking the 
proposals of the committee, and reintroduced his own some- 
what modified bill. The House rejected the report of its com- 
mittee and again passed the Reagan bill." 

In the meantime the Senate had not ignored the railroad 
problem. In 1883 Senator Cullom of Illinois introduced a bill ” 
providing for a federal railroad commission. The Cullom bill 
did not contain the specific and drastic prohibitions of the 

6. H.R. 3547, 45th Cong., sd sea. (1878). 

7. H. Rept. 1399, 47th Cong., 1st scss, (i88a). 

8. Infra, 55. 

9. H.R. 5461, 48th C/Ong., zd sess. (1884). 

10. $. 840, 48tli Cong., isL scss. (1883). 
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Reagan bill, but set up much more generally stated standards 
to be applied to railroad practices and gave the administration 
of these to the proposed federal commission. Pooling, for ex- 
ample, was not absolutely forbidden, but pooling agreements 
could be lawfully made only under commission supervision. 
The Senate was by no means enthusiastic over the Cullom bill 
and its committee on commerce returned an adverse report. 
However, the bill passed the Senate in January 1885. 

Thus there existed a deadlock between the two houses, which 
legislative leaders saw small chance of breaking. The Senate 
demanded a federal regulatory railroad commission; the House 
vigorously opposed the whole commission idea. In 1885 Senator 
Cullom, to strengthen his position, induced the Senate to create 
a select committee of five members under his chairmanship to 
explore the whole controversial problem and bring in a report. 
This body is commonly referred to as the Cullom committee 
and its report as the Cullom report.” The committee took its 
task seriously. It sent out to railroads, business leaders, and 
other interested parties an elaborate (juestionnaire. It traveled 
about, it conducted hearings in a number of important cities, 
and in 1886 it presented its rejrort. The views presented in its 
hearings and expressed in its rcjxrrt will be discussed later.’-’ 
The Cullom report was accompanied by a bill embodying the 
committee’s recommendations. This bill did not materially 
differ from the original Cullom bill; and while we cannot know 
the extent to which the whole Cullom intjuiry was loaded in 
favor of Senator Cullom’s own views, the fact remains that 
those views prevailed. 'I hough delayed by a strong opposition, 
the Cullom bill pa.ssed the Senate in 1886 by a vote of 47 to 4. 
The House referred the Cullom bill to its Committee on Inter- 
state and Foreign Commerce, of which Judge Reagan was chair- 
man. This committee promptly substituted the Reagan bill for 
the Cullom bill, and reported it back to the House, which 
passed it by a vote of 192 to 41. The deadlock between the two 
houses, much more acute than before, was referred to a con- 
ference committee, which set about what seemed to be the hope- 
less task of working out a compromise. When Congress ad- 

II. Supra, note i. 13. S. 153*, 49th Cong., ist sess. (1886). 

1*. Infra, 46 ff. 
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journed in the summer of 1886 little or no progress had been 

made in this direction. 

In October 1886 the Supreme Court handed down its decision 
in the Wabash case, already referred to.‘* The Court announced 
in substance that the states must keep their hands off interstate 
railroad regulation even though Congress had not succeeded 
in setting up any regulation of its own. Since 75 per cent of the 
railroad business of the country was interstate in character, this 
meant that only a minor fraction of it could he validly regu- 
lated unless Congress should act. Commissioner Aitchison draws 
attention to the fact that earlier in 1 886, in the Railroad Com- 
mission cases,‘“ the Court had ‘recognized as consonant with the 
Constitution a regulatory scheme which involved creation of a 
regulatory commission, charged with the duty of supervision 
of railroads.’ Though the case dealt with state commissions, 
it gave the regulatory-commission technique a clean bill of 
health. These two important decisions exerted a profound in- 
fluence upon the conferees struggling to effect a legislative com- 
promise between the Senate and House bills. 

On December 15, 1886, the conference committee reported 
back to each house a complete bill representing concessions 
from botli sides. The Senate conferees had accepted the rigid 
anti-pooling provisions of the Reagan bill and certain other 
sharply drawn prohibitions. The House conferees accepted an 
interstate commerce commission as a proper agency for the 
administration of die Act and also a more flexible provision 
with regard to long and short hauls. The conference report 
took the railroads completely by surprise. They had grown so 
accustomed to the deadlock between House and Senate that the 
possibility of an agreement had ceased to worry them. They at 
once brought terrific pressure to bear to defeat the bill, but pub- 
lic opinion, aroused by the crisis created by the Wabash deci- 
sion, demanded action. Early in 1887 the Senate passed the bill 
by a vote of 43 to 15 with 17 Senators absent, and the House 
passed it by a vote of 219 to 41 with 58 absent. President Cleve- 
land signed it on February 4, 1887. 

14. Supra, 38 

15. 1 16 U.S. J07 (1886). 

16. C. B. Aitchison, ‘The Evolution of the Interstate Commerce Act: 1887- 
1937,’ George Washington Law Review, vol. v (March 1937), p. 300, note 27. 
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8. TOPICS AND ISSUES IN HEARINGS AND DEBATES 

Following are the main ideas presented upon the major issues 
and problems that emerged during the legislative proceedings 
which produced our first federal regulatory commission. 

a. Shall there be a railroad commission?— Legislative versus 
administrative regulation 

The first major problem and also the last which confronted 
those working for the federal regulation of railways was whether 
or not a commission should be set up to administer the law. It 
was generally agreed that federal control had become impera- 
tive, but those supporting such control were divided into two 
camps. The first, led by Judge Reagan of Texas, the chair- 
man of the House Committee on Interstate and Foreign 
Commerce, demanded drastic regulation by statute to be en- 
forced directly by the Department of Justice and the courts. 
Reagan was able to carry the House with him down to the very 
last. The other group, headed by Senator Cullom, a former 
governor of Illinois, insisted that federal regulation of railways 
should be administered through a commission set up for that 
purpose. This vital difference of opinion persisted throughout 
the entire period of discussion and was only adjusted, as we 
have seen, in conference committee a few weeks before the 
actual passage of the Act of 1887. The long and full discussions 
make clear the opinions held with regard to the independent 
commission as a technique for regulation. It is interesting to 
note that when Congress three years later passed the Sherman 
Antitrust Act ” it did not set up an independent commission to 
aid in its enforcement. It will be well to bear in mind, further, 
that those who wanted a commission did not agree in wanting 
the .same kind of commission. 

The arguments and influences which supported the setting up 
of a commission may be grouped roughly under six headings. 
In the first place, a commission would provide flexible and ex- 
pert administration of railroad regulation. The House commit- 
tee which reported in 1882 sharply criticized the attempt ‘to 

17 . Infra, 177 . 
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solve the problem by means of iron-clad rules and special legis- 
lation.' The witnesses before that committee testified to the 
‘vastness and intricacy' and ‘complexity’ of the railroad business 
and urged that it would be impossible to deal effectively with 
it by the simple and traditional mechanism of passing penal 
laws and enforcing them by court process. The same view had 
been expressed before the Cullom committee. Many problems 
of railroad regulation were both vague and complex, and these 
would be much better handled by a body of experts. Railroad 
statutes ought to embody general standards of conduct and the 
commission should be charged with the delicate task of admin- 
istering those standards. This whole position was well summed 
lip in the House debate in 1886 by Mr. Hitt of Illinois: 

There is a softening discretion allowed to the commissioners by 
the Cullom bill, and it is the belter for it . . . How much better 
this is than to fix in advance by inflexible law the whole body of 
rules to govern the most complex business known to our civilization 
and the most extensive, involving the largest amount of property 
anti the greatest number of individual interests in the whole world. 
It is well to have five wise, able, experienced men of reputation, 
commanding genoial confidence, clothed with a limited discretion 
in applying and enforcing a law that touches every man and every 
interest so closely.*" 

A second advantage of the commission lay in the field of 
policy planning. It would serve as an expert body to aid Con- 
gress in formulating its legislative policy toward the railroad 
industry. This point was urged vigorously and often. The ex- 
perimental nature of the whole problem was recognized on 
every hand. Congress was not equipped to inform itself on the 
intricacies of the subject, but a continuing administrative body 
could accumulate experience and ideas which could be passed 
along in the form of legislative recommendations. The ad- 
vantage of this had been emphasized in 1874 by the Windom 
committee, which had declared that one of the purposes of a 
commission would be ‘the procuring and laying before Congress 
and the country such complete and reliable information con- 
cerning the business of transportation and the wants of com- 
merce, as will enable Congress to legislate intelligently upon 

18. Supra, note 7, op. cit. vol. v, 2. 

19. 17 Cong. Rec. 7290. 
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the subject.’ *“ The same view had been taken by the House 
committee in 1882. Charles Francis Adams had declared before 
the Cullom committee in 1885: 

I have always thought that if Congress would provide for a com- 
mission of men who were at once honest, intelligent and experi- 
enced, whose business it should be to observe this question very 
much as a physician would observe the progress of disease, the re- 
sults of their observations might be of value in leading gradually to 
the building up of legislation . . .=*1 

He was supported by another witness who declared: 

. . . We believe the railroad question is comparatively in its in- 
fancy and is an exceedingly complex one. We believe that the laws 
which will ultimately govern it have hardly begun to come to the 
surface, and that those laws would be evolved and made etjual more 
quickly through a commission whose attention would be directed to 
the examination of complaints and the suggestion of remedies than 
by any method now in vogue.®“ 

It was urged particularly that specific legislative action with 
regard to the difficult problem of long and short hauls might 
well wait upon the experience and recommendations of a com- 
mi.ssion. The whole case for a commission as a planning agency 
was admirably presented by the minority of the House com- 
mittee in 1886 in its protest against the Reagan bill and its 
plea for the passage of the Cullom bill. It said: 

It is the province of legislators to ascertain by intelligent experi- 
ence the legislation required, and that experience can best be se- 
cured through the pro2)osed commission. It should be a perma- 
nently-established bureau of an appropriate department; should be 
composed of the ablest men of the country; salaries should be large 
enough to attract men from the very highest and most lucrative 
positions of the varied business life of our citizens . . . 

We desire to impress the House with our implicit belief in the 
incsent advantage of a board of interstate-commerce commissioners. 
We ask you to defer radical legislation until we have tried the com- 
mission, which, with powers to hear grievances, will also be required 
to report annually to Congress, and to suggest from time to time 

so. Supra, note 5, op. cit. vol. i. 241. 

SI. Supra, note i, op. cit. Part li, iso8. 
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the legislation necessary to create harmony between shippers and 
transporters.*® 

In the third place, a commission would provide a protector 
against the railroads both for the public and for shippers. It 
was urged before the Cullom committee that the individual 
shipper was often quite incapable of protecting his rights. He 
had small means and little influence. The railroads, if attacked 
in court, could rally to their defense ujilimited resources and 
could bring about delays whidi were costly and even ruinous to 
small litigants. A commission set up to act upon complaints 
would protect the rights of those whose resources left them 
otherwise defenseless. This argument loomed large in the House 
and Senate debates in 1886. As one congressman graphically 
put it, ‘Pygmies do not invite giants to combat’; *■* and without 
aid the small shipper was at the mercy of the railroads. Mr. 
Hepburn of Iowa thus described the shipper’s position: 

... He stands there alone, weak and poor and ignorant though 
he may be, with a ten-dollar case or a one-hundrcd-dollar case. He 
must make his own case against a wealthy corporation. He must do 
that, too, without technical knowledge of the matters litigated. He 
has no witnesses who arc Irctter informed than himself. The wit- 
tie.sses which must establish his case are the experts that belong to 
the other sitle of the question. The employes of the earlier are the 
only experts he can secure.*'' 

A federal commi.ssion set up to liandle .shippers’ complaints 
would serve therefore as ‘the poor man’s court.’ *“ Mr. La Fol- 
lette, then in tlic House, said: 

. . . Few indeed dare enter into litigation with railways . . . 
Those who can afford to fight the railways are those usually who 
enjoy their favor . . . 

To meet this necessity tiic bill provides for the creaiion of a com- 
mission . . . Ever) citizen of the United States is given the right 
to present his grievance and have his case tried without tlie attend- 
ant cost which now practically closes the courts to him.*" 

*3- 17 Cong. Rcc. 7*85. 

!(. Rep. Rowell, 111 ., ibid. .Appendix, 444. 

*5- IWd. 457. 

sG. Rep. Hermann, Ore., 18 Cong. Rec., Appendix, 35. 

*7. Ibid. 187. 
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Mr. Peters of Kansas emphasized particularly that no public 
agency was in a position to secure accurate statistical informa- 
tion about the railroads: 

But the grand part of this bill, to my mind, is the commissioner 
part of it . . . Railroads have employed statisticians and managers 
and lawyers to look up the statistics of this great transportation 
question from the railroad side of the case. But the people have 
never had any parties under their own control or in their employ 
exclusively for the purpose of looking up the facts of the transporta- 
tion question from their side of the case. That is just wliat this com- 
missioner system will give to them . . .** 

It was urged in the fourth place that an administrative com- 
mission would serve as an arbitral body to adjust the conflicting 
interests of the railroads themselves. This advantage was 
pointed out by the railroads' own witnesses before the Cullom 
committee. The carriers were suffering acutely from the ruinous 
consequences of cutthroat competition. Many of them looked 
with no disfavor upon a tribunal which would force that com- 
petition onto a higher plane. 

In the fifth place, a commission would render valuable serv- 
ice to the courts. It was nowhere suggested that the commis- 
sion should exercise any final regulatory power. It would, how- 
ever, present expert findings of fact upon which its tentative 
orders would be based and upon which the courts might rely 
when the cases came to them for hnal decision. The chairman 
of the New York Railway Commission testified before tlie 
Cullom committee on this point: 

I'hcre are many who believe that a new and distinct tribunal 
needs to be created for the determination of cases involving trans- 
portation, labor, telegraph, telephone, and such like questions, with 
an apjieal from the decision thereof to the Supreme Court. There 
are serious objections to such an increase of the judicial department 
of the Government. It may come in the future, but it is at present 
unnecessary. As has been shown, the fault lies neither in the com- 
mon law nor in the courts; the one needs only to be clearly declared 
as the law with some supplementary provisions growing out of the 
changed aspects of the transportation question in modem times; 
the other should have the help of a board with time and oppor- 
tunity to unravel and clearly present the facts.^" 

38. 18 Cong. Rcc. 860. 89. Supra, note i, op. cit. Part i. Appendix, sg. 
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Finally, the experience of the American states and of England 
was weighted in favor of a commission. As we have seen, rail- 
road commissions of various kinds existed already in some 
twenty-five states, and members in both House and Senate were 
familiar with them. The success of the weak Massachusetts com- 
mission under the leadership of Charles Francis Adams was 
impressive. Senator Cullom as governor of Illinois had had inti- 
mate experience with commission regulation of Illinois rail- 
ways and Illinois congressmen took pride in the successful 
operation in their state of the strong commission. The belief 
prevailed, also, that in England railroad regulation had moved 
successfully along the same lines. This was not the case; but the 
ineffectiveness of the English tribunal established in 1873 was 
not fully appreciated even by the British public, and knowledge 
of its workings was still more vague and inaccurate over here, 
as the comments in the Congressional debates show. However, 
it was less important that British railway regulation had not 
been, in fact, very successful tlian that it was currently believed 
in Congress that British experience justified commission regu- 
lation. 

The major arguments against the creation of a commission 
may also be listed under six headings. First, a commission would 
soften the force of statutory regulation, since it would have 
broad powers to suspend or abrogate the law. Judge Reagan 
and his supporters did not wish railroad regulation to be flexi- 
ble. They wished it to be specific, rigid, and drastic. They 
looked with distrust u|K)n any agency to which might be con- 
fided any discretion in softening or lightening the force of these 
rigorous penal provisions. This position had been presented to 
the Cullom committee by the representatives of the Grange: 

I'he people want no board of railroad commissioners. They want 
just and wholesome laws, with well defined provisions for enforcing 
them. Several of the States have created ‘commissions,’ but with 
unsatisfactory results. The people prefer to trust the courts rather 
than a commission.®* 

We want an absolute law, if you can consistently give it to us, 
and we do not want our justice strained through a commission, be- 
cause our experience with a commission ... is that they are not 
only worthless, but worse than worthless.®® 

30. Ibid. log. 31. Ibid. Part ii, 1284. 
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In the House debate this argument was urged with great vigor. 
Mr. Grosvenor of Ohio declared: 

. . . They [the commission] are to have more power than has the 
President of the United States— more power for evil or good than 
has the Congress of the United States; for they may do what neither 
the President nor Congress may do; they may suspend the operation 
of law; they may enforce the operation of law upon one man and 
withhold its operation from another. They may give whatever is 
good of this law to one section of the country and deprive another 
section of its benelits.“= 

Mr. Campbell of Ohio was particularly eloquent: 

. . . Was ever legislation stretched so far? Not the President, nor 
the Cabinet, nor the governors of the States, nor the highest courts 
have ever been intrusted with jiower to suspend, repeal, or annul 
the law. Yet this commission, which may be ignorant, willful, or 
corrupt, can abrogate the law as to one road and enforce it upon 
another, being all the while responsible to nolmdy for their ac- 
tionsl . . . 

. . . The absurdity consists in describing an offense, forbidding 
its practice, decreeing its punishment, and then serenely permitting 
it to be committed with impunity by the consent of a commission 
who arc empowered by law to grant the privilege of sinning. Noth- 
ing like it has been known since the sale of indulgences, which 
Martin Luther thundered against and which disrupted the all- 
powerful Roman Church. If this principle is to be ingrafted upon 
our jurisprudence it would be next in order to establish a commis- 
sion to modify or annul the decalogue and prescribe upon what 
terms certain favored persons might steal, covet, and commit other 
offenses prohibited in that fundamental moral law.’' 

It was particularly feared that the commission’s discretion in 
the enforcement of the long-and-short-haul provisions would 
prove objectionable. Mr. Brown of Georgia, speaking on this 
point, protested vigorously: 

... In other words, the proviso in the fourth section of this act 
arms the commission appointed by tire President, under the author- 
ity conferred by the act of Congress, with a greater power than that 
which is wielded by any sovereign in Europe where anything like 
constitutional government prevails. Indeed, the Czar of Russia 
could not have a more arbitrary power. 

gs. 18 Cong. Rec., Appendix, 49. 33. Ibid. sgf. 
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The commission in its discretion has the power to suspend the 
law in case of one railroad company and to refuse to suspend it in 
case of another railroad company locatcil by the side of the one re- 
lieved if it chooses to do so, and there is no appeal from its deci- 
sion.®* 

A second major attack upon the commission charged that 
appointments to it would be influenced by the railroads and 
that the commission would therefore represent railroad inter- 
ests. In his minority report in the House in 1882 Judge Reagan 
had stated this argument: 

. . . My fear as to a commission is that it would be more likely 
to represent the interests of the railroad companies than those of 
the general public. The railroad companies can always combine 
their influence, either directly, or, if thought more j)rovident, indi- 
rectly, to influence the making of the appointment of such commis- 
sioners, by whomsoever to be appointed.®® 

In the House debate in 1886 he stressed this view still more 
strongly: 

... I shall fear that the railroad interests will combine their 
power to control the appointment of the commissioners in their 
own interest. We all imdcrsiand how easy it is for a few persons 
controlling large interests to unite their influence to carry oui their 
wishes. However honest and patriotic a President of the United 
States may be, and however anxious he might be to secure a good 
and faithful commission, he would in a large measure have to de- 
pend on the information of others in appointing them. The great 
body of the people would be jioorly qualified to give advice about 
such appointments, and if they were able to give good advice it is 
not practicable for them to unite in the recommendation of proper 
persons. 

The notorious facts as to how railroad managers have corruptly 
controlled Legislatures, courts, governors, and Congress in the jrast 
give us sufficient warning as to what may be expected of them in 
the future. It is not to be supposed that they would directly ap- 
proach any President of the United States and corruptly propose to 
secure the appointment of commissioners in their own interest; but 
the vast resources which they control, with the power of levying any 
tribute they please on the commerce of the country to secure means 

S4. 18 Cong. Rcc. 571. 
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for the employment of men, enables them to control the best legal 
and business talent of the country, and would enable them to pro- 
cure influential men in their interest to appeal to the President in 
the name of justice and on account of capacity to appoint such men 
as would serve their purposes.^" 

Mr. Campbell of Ohio sarcastically charged, ‘this bill creates a 
sort of railway syndicate, designated as “The interstate-com- 
merce commission,” ’ and went on to say tltat ‘this bill ought to 
be entitled “A bill to more completely give over the control of 
the business and political interests of the people into the hands 
of . . . monopolists.” ’ 

It was objected, thirdly, that the commission would be 'the 
foot-ball of politics.’ It would permit die President through 
his power to appoint the members of the commission to exert 
vast and dangerous authority over the business of the country. 
By the juggling of these appointments he could strengthen his 
chances for re-election. It was further charged that the provi- 
sion requiring that not more dian three of the five commission- 
ers be of the same party definitely imposed political bias upon 
the commission and that that bias would dominate the com- 
mission’s work. 

A fourth argument was that the job of railroad regulation 
was too big for a single administrative body to perform. Those 
who presented this argument seemed to have assumed that the 
commission would be required to examine and pass upon all 
of the individual rates of all the railroads of the nation. This 
would be, as Senator Aldrich put it, a physical impossibility 
Mr. Campbell of Ohio declared, ‘to take charge of this bill un- 
der its present terms I do not think fifty commissioners would 
be able the first year to transact the business that will be thrown 
on their hands’; and Senator Sherman of Ohio stated that 
‘there will not be time in the twelve months between January 
and January to act upon one-tentli of the cases that will be 
presented to it.’ 

It was objected, in the fifth place, that the establishment of 
a commission would result in delays, obstructions, and hin- 

36. 17 Cong. Rec. 7S83. 39. Ibid. si. 
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drances to the effective process of regulation. Mr. O’Ferrall of 
Virginia forcefully urged this point; 

. . . Speaking with due deference, I must say iliat in my judg- 
ment a more troublesome and intricate . . . piece of legal machin- 
ery was never suggested. If the more fertile minds in either House 
of Congress could have been employed to devise means to retard, 
embarrass, mystify, hinder, and delay the redress of wrongs and the 
punishment of violations of law they could not in my opinion have 
succeeded better than the distinguished framer of the Senate bill. 
It is the very thing that railroads want, since they are convinced 
that Congress intends to act upon the subject of regulating inter- 
state commerce, for their favorite mode of warfare is to delay, em- 
barrass, and hinder.'** 

Finally those who were eager for clear-cut and drastic regu- 
lation were inclined to discount the eulogies pronounced upon 
the state commissions. Especially in the West, where the Popu- 
lists were gaining strength and where railroad abu.ses had been 
most acute, there was argumentative ammunition for those who 
opposed a federal commission. The state commissions had fallen 
far short of an adequate solution of the railroad problem and, 
in certain cases, had laid themselves open to serious criticism. 

b. The nature of the commission’s powers— Icfrislative, 
executive, or judicial 

There was no imperative reason why the statesmen who were 
proposing an interstate coramcrcc commission and discu.ssing 
the problems connected with it should feel it necessary to apply 
a descriptive label to the job which the commission was to do. 
It was generally recognized that tlie commission must do several 
different kinds of work, legislative, executive, and judicial; and 
that fact caused a few people some distress of mind. But those 
who now seek to describe the Interstate Commerce Commission 
as a legislative body or an executive body will find little support 
or illuminating comment in the debates or hearings on the orig- 
inal Act of 1887. But while descriptive words were not then 
used, because it did not seem important to use them, there is 

43. 17 Cong. Rec. 7396. 
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evidence that Congress did have some fairly definite ideas on 
the nature of the tasks it was assigning to the new commission 
and these we may briefly summarize. 

In the first place, Congress appears to have regarded the new 
commission’s task of planning and of advising Congress with 
regard to legislation as functions properly belonging to execu- 
tive officers. The Windom report of 1874 emphasized the im- 
portance of this advisory job. At the same time it recommended 
that the commission which was to do it be set up as ‘a Bureau 
of Commerce, in one of the Executive Departments of the Gov- 
ernment.’ When the House committee reported in 1882 " in 
favor of the creation of a commission one of tlie principal tasks 
of which would be to propose legislation to Congress, it also 
urged that the commission should be set up as a board in the 
Department of the Interior. These recommendations seem to 
run counter to the current theory that an agency set up to pro- 
vide Congress with information must by virtue of that fact be 
a part of the legislative branch and therefore dissociated from 
executive control. 

In the second place, there is a good deal of general discussion 
in the hearings and debates indicating that the proposed com- 
mission was viewed as an executive agency endowed with quasi- 
judicial powers. The Cullom report appears to have regarded 
the commission as primarily an agent— an executive agent— of 
law enforcement. It said: 

In the light of all the evidence and the facts before it, the com- 
mittee has become satisfied that no statutory regulations which may 
be enacted can be made fully effective without pioviding adequate 
and suitable machinery for carrying them into execution. ‘What is 
everybody’s business is nobody’s business,' and the conclusion seems 
irresistible that specific enactments must inevitably fail to remedy 
the evils they are designed to cure unless an executive board be or- 
ganized for the special purpose of securing their enforcement. Such 
enactments cannot possibly be self-enforcing, and whenever at- 
tempts have been made to control or regulate commercial transac- 
tions it has been found necessary to do so through a special instru- 
mentality.*' 

43. Supra, 41 

44. Supra, 48. 


45. Supra, note i, op. cit. Part i, 113. 



56 Interstate Commerce Commission 

Senator Edmunds referred to the commission as exercising ex- 
ecutive, discretionary power,’ while Mr. La Follette referred 
to its ‘supervisory and executory’ " powers. 

While there may have been uncertainty whether the proposed 
commission possessed legislative or executive authority, there 
was little disposition to describe its power as judicial. It had no 
final authority to enforce its orders or to do anything else ex- 
cept under ultimate judicial scrutiny, and Senator Platt pointed 
out in defense of the validity of the bill that Congress had been 
careful not to give the commission any judicial power.^* 

The Act of 1887 gave the commission no direct power to fix 
railroad rates, a power now uniformly regarded as legislative 
in character. While opponents of the commission even then 
charged that legislative power had been delegated to it under 
cover of its authority to exercise some discretion in the applica- 
tion of the standards set up in the Act, we find no clearly ex- 
pressed opinion that the major functions confided to the com- 
mission were legislative in character. 

Congressional leaders not only saw no necessity for labeling 
the commission’s j)owers, but they felt that it would be undesir- 
able to try to do so. This was brought out in an interesting de- 
bate in the Senate precipitated by an amendment proposed by 
Senator Morgan of Alabama, which read: "The commissioners 
appointed under this act shall be considered and regarded as 
being executive officers, and shall not exercise either legislative 
or judicial powers.’ The Senator was obviously worried by 
the failure of the bill to indicate clearly just what kind of ani- 
mal tlie new interstate commerce commission was supposed to 
be, and he proposed that Congress should classify it. The debate 
on the Morgan amendment was very illuminating. It ran as 
follows: 

Mr. Morgan: I have heard a great variety of expressions among 
Senators in regard to the functions of these officers, whether they 
are executive, or whether they are legislative, or whether they are 
judicial. My judgment is that we have combined very skillfully 
powers derived from each of these departments of the Government 
in the hands of these commissioners; and I merely wanted to under- 
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stand whether they were executive officers, or whether they were 
legislative officers, or whether tliey were judicial officers . . . 

1 think that in passing this bill we ought to give the courts some 
guide as to whether we are conferring these powers upon executive 
officers, or upon judicial officers, or upon legislative officers. 1 tlrink 
I have seen in this bill decided evidences of legislative powers, and 
I suppose the Senate is prepared either to express its opinion or not 
to express it. I do not care which way so that wc have a definite ex- 
pression. 

Mr. Edmunds: This bill confers upon these commissioners powers, 
much or little, gp-cat or small; and to undertake to say that they 
shall exercise no power of one kind or another is entirely unique in 
the history of legislation. I should suppose that an amendment of 
this kind would be offered in order to trammel the exertion of the 
powers that we confer upon tlie President of the United States all 
the time and upon the Setrctai 7 of the Treasury and everybody else, 
to exert in respect to executive and administrative affairs a discre- 
tion applied to circumstances. I think, therefore, that the amend- 
ment ought not to be adopted. 

Mr. Morgan: . . . Now, if these commissioners have a right to 
exercise any judicial function, to sit in judgment on the rights of 
men, then they are judicial officers, and I want to know merely 
whether wc are conferring that power upon them. If they have the 
right to change the rights of men by ilieir decrees, whether arbitrary 
or not, whether just or not, then they are legislative officers. Perhaps 
they are even more than that; they are autocrats. But we ought to 
know what tlicy are. 

The Senator from Vermont says wc have given them powers. 
Well, we have given them powers, a large admixture of powers, 
quite a voluminous array of powers. Wc have given them contra- 
dictory powers, I am afi aid. I believe wc have, and 1 think it is our 
duty to be able to expound what is our view of their authority that 
wc are conferring in this bill, and not to leave it as a matter of 
litigation and dispute to be fought out at the expense of people 
who go before these commissioners hereafter. It is the first bill I 
have ever known to be brought into the Senate— and in that respect 
this bill is unique— where the authors of it were not willing to enter 
into a definition as to whether the poweis they conferred by the bill 
were conferred upon officers of the executive department, officers 
of the legislative department, or officers of the judicial department 
of the United States. 

Mr. Maxey: 1 only want to say that it is not a matter of the 
slightest consequence to me whether the powers are called executive. 
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judicial, legislative, or ministerial. We have defined on the face of 
the bill the powers which are to be exercised by the commissioners, 
and if those piowers are not constitutional, that fact ought to be 
pointed out. 'I'herefore I see no necessity whatever for the amend- 
ment proposed by the Senator from Alabama.*" 

The Morgan amendment was not passed. 

c. Problems arising under separation of powers 

There was little general or philosophical discussion of the 
separation of powers in connection with the establishment of 
the commission, but some of the more practical aspects of the 
doctrine and its corollaries were discussed. In the first place, the 
new statute delegated powers to a new type of agency. It was 
suggested in the House debates that the discretion given to the 
commission under the long-and-short-haul clause would amount 
to a delegation of legislative power. It was further suggested 
that one reason why positive rate-making power was not given 
to the commission was that Congress could not lawfully dele- 
gate that power to anyone else. The provisions of the Act, 
however, give little support to any serious cliargc of an uncon- 
stitutional delegation of legislative powei. The contention was 
once or twice made that invalid delegations of judicial power 
were being made to the new commission. This was effectively 
answered by pointing out that the commission had no final 
authority, that its findings of facts were subject to review, and 
that it was dependent upon the courls for the enforcement of 
its orders. 

Much more fully discussed was tlie question whether the jrro- 
]K>$ed statute did not merge in the commission powers of gov- 
ernment which under the separation of powers ought to be kept 
separate. It was obvious that the functions of the commission 
would necessarily be varied. It was being set up to deal in an 
administrative manner with a problem so complicated as to call 
for the exercise of different functions and the use of different 
procedures. The Cullom committee felt strongly that the task 
assigned to the commission could not be effectively divided up 
or distributed amongst several agencies. The regulatory prob- 
50. Ibid. 
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lem must be dealt with as a whole, and state experience sup- 
ported that view. Those attacking the commission, however, 
were quick to point out this merger in one body of several kinds 
of powers. A prominent railway witness before the Cullom com- 
mittee declared: 

Judicial power should not be vested in a commission without first 
establishing more specific laws under which it can act. Such com- 
mission must not be allowed to first make the law, and then, with- 
out any knowledge on the part of those who are to comply with it, 
decide the law and execute it. Commissions, or courts, or any body 
of men, who are at the same time law-makers, judges, and sheriffs, 
are not to be tolerated in a free country . . . 

Unfortunately Congress can pass no definite laws under which the 
railroad property can be managed; in the absence of a well-defined 
law, and the commi.ssioners making their own laws, no judicial 
power should be given to them . . . 

... I am in favor of establishing special tribunals to try railroad 
cases, but they must be purely judicial tribunals and must act under 
well-defined laws.“‘ 

Changes were rung upon this same argument throughout the 
debates. Senator Morgan charged that the bill ‘combined very 
skillfully pjwevs from each of these [three] departments’ “* and 
protested against encroachment by the legislative and executive 
branches on the judicial.”® In tlie House debate Mr. Oates of 
Alabama declared: 

I believe that it is absolutely unconstitutional and void, because 
to my mind it is a blending of the legislative, the judicial, and per- 
haps, the executive powers of Uie Goveinment in the same law.“ 

Mr. Little of Ohio defended the bill against this charge par- 
ticularly in its relation to the long-and-short-haul provision: 

But this authority is of a judicial character . . . Aside from this 
one feature it is really interesting to note how little power the com- 
mission has. Its other authority is, I believe, entirely of an inquish 
torial, advisory, or ancillary character. 

It may investigate, advise, complain, and sue." 

51. Albert Fink, head of New York Trunk Lines Pool, supra, note i, op. cit. 
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However, it was not until the powers of the commission had 
been strengthened by later legislation that this attack on the 
objectionable merging in its hands of incompatible powers 
gained substantia] strength. 

d. Relation of the commission to the three branches 
of government 

What light, if any, do the hearings and debates throw upon 
the actual relation of the new commission to Congress, to the 
President, and to the courts? 

There was virtually no discussion of the commission’s rela- 
tion to Congress. Congress was, of course, creating the commis- 
sion and assigning its powers, but there is nothing to suggest 
that the legislative leaders looked upon the commission as hav- 
ing a relation to Congress different from that of any other ad- 
ministrative agency. There is no evidence that they regarded it 
as in any special way an ‘arm of Congress’; but it should be 
borne in mind that the Act of 1887 did not give to the commis- 
sion the broad rate-making powers which it was later to enjoy. 
It was assumed that the commission would aid Congress directly 
l)y giving it expert information on railroad problems, and it 
was also assumed that the commission would remain under the 
supervision of Congress in the sense that its status and duties 
would be subject to legislative revision from time to time. 

Equally vague was the view taken of the commission’s rela- 
tion to the President. There was, in fact, no discussion of this 
relation in terms of direct responsibility or control. There was 
no assumption that there would be any actual working relation 
between the President and the commission nor was it suggested 
that the commission owed any obedience or responsibility to 
the White House. There was no discussion of the President’s 
power to remove members of the commission or of the restric- 
tions in the statute upon that power of removal. It was recog- 
nized that the President would control the commission’s per- 
sonnel through appointment. There was much comment upon 
the political implications arising from this fact, and the oppo- 
nents of the bill described in highly imaginative terms the vast 
power the President would wield in appointing commissioners 
and in removing them from office. Representative Call of Flor- 
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ida referred to the commission inaccurately as ‘amenable to the 
President’ who is, in turn, ‘amenable to the people,’ but it is 
clear that any Presidential domination of the commission in 
its normal activities was neither contemplated nor discussed. 

The commission’s relation to the courts was touched upon 
but briefly. There could be no delegation of judicial authority 
for constitutional reasons, and every effort was made to avoid 
what could possibly be looked upon as such a delegation of judi- 
cial power. The commission had no final authority and was 
dependent upon the courts for the enforcement of its orders. 
The idea was suggested, though not thoroughly developed, that 
the commission in making its expert findings of fact, findings 
which would otherwise have to be made by the courts, was serv- 
ing as an aid or auxiliary to the courts, in a capacity like that 
of a referee. The real struggle over the relation between courts 
and commission was reserved for a later stage in the evolution 
of the Act. 


e. I'he independence of the commission 

It is an interesting fact that the legislative leaders did not dis- 
cuss the question of the indejjendence of the commi.ssion. The 
Cullom inquiry throws no light upon the problem. The wit- 
nesses appearing before the committee seem not to have been 
interested. The word independence does not appear in the legis- 
lative debates and the problem itself escaped any direct consid- 
eration. There were, however, certain views expressed and cer- 
tain assumptions made which are of interest in this connection. 

In the thinking of those responsible for the Act, independ- 
ence, if it meant anything, appears to have meant bipartisan- 
ship, as a guarantee of impartiality. Independence of executive 
domination seems not to have been thought of and was cer- 
tainly not discussed, but independence of one-sided partisan 
control was a matter of great moment. There was, in fact, some 
facetious comment in the debates on whether an ‘independent’ 
in politics could qualify for a seat on the commission.” 

In the second place, while freedom from Presidential domi- 
nation was probably assumed, the clause in the statute provid- 

56. Ibid. 570. 57. Ibid. Appendix, 50. 
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ing for the removal of commi^ioners by the President for in- 
efficiency, neglect of duty, or malfeasance in office was looked 
upion more as a protection to the public by providing a way to 
get rid of objectionable commissioners than as a limitation on 
Presidential authority. 

Finally, whatever independence the new commission was sup- 
posed to have was not incompatible with the location of the 
commission in tlie Department of tlie Interior. This appears to 
have been a sort of carry-over from earlier proposals and a re- 
flection of the idea that tlie new agency ought not to be left in 
a vacuum. The Windom report of 1874 ““ had called for a com- 
mission set up in an executive department, and the report of 
the House committee of 1882 “ had similarly suggested a rail- 
road board which should be a bureau in tlic Department of the 
Interior. The Act of 1887 gave to the Secretary of the Interior 
general supervision over the Interstate Commerce Commission’s 
budget, offices, and supplies, and the appointment and compen- 
sation of its employees. It provided tliat the annual report of 
the commission should be filed with the Secretary who should 
transmit it to Congress. There was practically no discussion of 
this anomalous arrangement. Mr. Oates of Alabama in the 
House debate mentioned the authority of the Secretary of the 
Interior over the salaries to be paid to tlie commission’s staff 
and declared that ‘the veto power which the bill gives to the 
Secretary of the Interior is an inadequate safeguard to the 
Treasury.’ There was no other comment on this point. It may 
be recalled that the Federal Civil Service Act was in its fourth 
year, sound traditions regarding apjioiiitments and salaries were 
yet to be established, and it no doubt seemed appropriate to 
place the new commission under departmental supervision with 
respect to its ‘housekeeping’ functions. 

f. Problems of personnel and qualifications of commissioners 

It was steadily assumed throughout the debates that if the 
commission was to serve the purpose set for it, it must be staffed 
by men of high calibre. The salary of $7,500 was larger than 
that of any United States judges except the members of the 

58. Supra, 41. 60. 18 Cong. Rec. 849. 
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Supreme Court, and the salutary results expected were thus 
summarized by Mr. Hermann of Oregon: 

They receive generous salaries, even larger than any of the 
judges of the United States courts, excepting of the Supreme Court, 
and they are thus rendered greatly independent of temptation. 
Their tenure of office continues for six years. And still more. Should 
either of them prove corrupt, inefficient, negligent, or false to duty, 
his immediate removal from office by the President is authorized. 
Five eminent men are thus appointed and thus guarded and thus 
rewarded. And further still. Even their proceedings are subject to 
review and enforcement by the higher courts. Can human affairs be 
more honestly, more efficiently, and in the ultimate more perfectly 
conserved by human effort than this? Our boasted trial by jury is 
not more perfect while frequently it falls far short.*^ 

We have already mentioned the importance attached to the 
requirement of bipartisanship stated in the proviso that not 
more than three members of the commission should be chosen 
from the same political party. Impartiality, or at least neutral- 
ity, was looked upon as more important than expertness. There 
was no suggestion that men of specialized training ought to be 
placed on the commission. It was assumed that the commission- 
ers would acquire expertness in their complicated tasks through 
experience; but it was believed that the honesty and fairness so 
essential to adecpiate railroad regulation could be guaranteed 
only by preventing partisan domination. Of course views varied 
on this point. It was urged that politics was actually being legis- 
lated into the commission by the very requirement of biparti- 
sanship, and Mr. Grosvenor of Ohio expressed the belief, with 
rather shrewd foresight, that ‘lame ducks’ would be appointed 
to the commission without serious consideration of ability.”** 

An interesting di.scussion took place on the provision dis- 
(jualifying for membership on the commission those having im- 
mediate railroad affiliations. Mr. Grosvenor took the lead in 
attacking this: 

. . . Who are they to be? They arc to be five gentlemen who 
know nothing whatever of their business. That is the first requisite; 
that is a qualification not to be varied from under any circum- 
stances. Men who know anything about this business upon which 
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the commission is to embark are to be disbarred from appointment. 
The commissioners arc to hold no stocks in railroads or any other 
carrier by land or water, are not to be officers or attorneys of rail- 
roads, are not to be interested directly or indirectly in the railroads 
of the country or any of the carriers of the country. 

. . . These commissioners arc to be ‘tramps' without any visible 
means of support."® 

Mr. O’Neil of Pennsylvania declared; 

Believing that holding stock or bonds in a railroad company 
should not disqualify a man from accepting the office of a commis- 
sioner, I would strike out that inhibition in tite Cullom bill and 
provide in its place that a commissioner should not take part in the 
decision of any complaint against such company of whose stock or 
bonds he might be an owner. Many of the wisest and purest men of 
the country might be prevented from taking such an office because 
of his legitimately owning railroad securities, while an upright man 
in any judicial position would decline to hear or decide a case in 
which he might have even a remote interest."* 

The disqualification, however, was kept in the bill. 

It may be mentioned to keep the record complete that some 
of the witnesses before the Cullom committee advocated spe- 
cialized or regional sections or panels on the commission with 
the full commission acting as an appellate body. These propo- 
sals, however, received no serious consideration at this time. 


g. Experimental nature of the commission and of the 
problem 

Finally it should be emphasized that throughout the entire 
history of the bill it was clearly recognized that the important 
problem of federal railroad regulation would have to be solved 
by trial and error. A major purpose in creating a commission 
was to provide machinery to secure the accurate and expert in- 
formation necessary to the solution of that problem. Congress 
felt it wise to move slowly. The powers first granted to the com- 
mission seem now to have been meager indeed, but the expan- 
sion of those powers in the light of future experience was not 
foreclosed. Speaking in the Hou.se, Mr. Rowell of Illinois said, 

63. Ibid. 49 1 . 64. 17 Cong. Rec. 7286. 
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‘Tlie Senate bill is not all that will be required, in my judg- 
ment, but it is a beginning. Eventually we shall go further.’ 
And this probably expressed the views of all those who were 
not definitely opposed to rigorous regulation. 


D. Rescuing the Commi.ssion friim Futility— The Hepburn 

Act of 1 906 

1. DEVELOPMENTS CULMINATING IN THE HEPBURN ACT 

It took nearly twenty years and much bitter humiliation for 
the Interstate Commerce Commission to impress upon Congress 
the necessity of strengthening that body and equipping it to 
deal effectively with the increasingly acute railroad problems 
which were confronting the country. We may summarize 
roughly the events which led to the passing of the Hepburn Act 
of 1906,““ which was to give to the commission a positive rate- 
making power and free it to some extent from the strangling 
grip of the courts. 

The commission had started off auspiciously. President Cleve- 
land made an outstanding contribution to its success by naming 
Judge Thomas M. Cooley its first chairman. Cooley’s distin- 
guished name lent prestige to tlie new body and his shrewd 
management of its early organization and methods left a lasting 
influence. He set about at once tlie judicialization of the com- 
mission’s procedure and the development of a body of case law 
embodied in carefully written opinions. An impression of high 
efficiency and distinterestcdness was created. 

However, the coinmission was weak; and the law under which 
it operated was feeble in its provisions and vague in its lan- 
guage. The commission could take no action with finality. At 
every crucial point it had to rely upon the courts for aid and 
sanction. The statute imposed upon it the task of interpreting 
such general standards as ‘just and reasonable rates,’ the precise 
meaning of which had nowhere been declared. Its work would 
have been difficult enough under favorable circumstances, but 
the attitude and tactics of the railroads rendered the circum- 
stances peculiarly trying. The carriers looked upon the commis- 
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sion as a natural enemy and fought, harassed, obstructed, and 
delayed it at every possible point. They refused to obey the 
orders of the commission regardless of their reasonableness, and 
invoked every technicality which their highly paid lawyers 
could discover. Particularly did they obstruct the commission’s 
work and weaken its prestige by refusing to present to it all of 
the pertinent evidence in the hearings held before it. The com- 
mission's record and findings thus built on an inadequate pres- 
entation of facts came in due course to the courts for review. 
The courts thereupon took the case de novo, allowed the new 
evidence to be presented, reached their own conclusions and 
rendered their decisions with scant respect for the earlier find- 
ings of the commission itself. 

The courts, in fact, were themselves far from friendly to the 
commission. They showed a steady and increasing disposition 
to do over again the commission’s job of finding facts, thereby 
undermining the prestige of the commission and the effective- 
ness of its orders. Furthermore, the commission found its effi- 
ciency weakened and its substantive powers reduced by a series 
of Supreme Court decisions. Counselman v. Hitchcock held 
that the provisions of the Act relating to the immunity from 
prosecution of witnesses before the commission inadequately 
protected the constitutional rights of those witnesses, and until 
the enactment of the Compulsory Testimony Act"“ the com- 
mission was seriously crippled in its legal right to secure evi- 
dence. Of much greater importance was the decision in the 
Maximum Rate cases,®® decided in 1897. For a decade the com- 
mission had acted on the assumption that the statute authorized 
it not only to declare a railroad rate to be unjust and unreason- 
able but to announce a just and reasonable rate to replace it. 
The Supreme Court now held that the statute gave the com- 
mission no authority whatever to fix any railroad rate. At the 
same time the Court in the Alabama Midland case emascu- 
lated the long-and-short-haul clause of the Interstate Commerce 
Act, one of the commission’s most effective weapons against 
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railroad discrimination against localities. Mr. Justice Harlan, 
dissenting in that case, summed up the results of these decisions 
in the following statement: 

. . . Taken in connection with other decisions defining the 
powers of the Interstate Commerce Commission, the present deci- 
sion, it seems to me, goes far to make that Commission a useless 
body for all practical purposes, and to defeat many of the important 
objects designed to be accomplished by the various enactments of 
Congress relating to interstate commerce. The Commission was 
established to protect the public against the improper practices of 
transportation companies engaged in commerce among the several 
States. It has been left, it is true, with power to make reports, and 
to issue protests. But it has been shorn, by judicial interpretation, 
of authority to do anything of an effective character.'^ 

Congress was not wholly oblivious to the needs of the commis- 
sion during this period, and passed a number of laws effecting 
minor improvements and making minor additions to the com- 
mission’s power. While none of these went to the root of the 
pressing problems involved, the more important ones should 
be mentioned. In i88g at the twice-repeated request of the Sec- 
retary of the Interior Congress took the commission out of that 
department, abolished all of the Secretary’s supcrvisoi7 author- 
ity over the commission, and made it for the first time com- 
pletely independent and self-sufficient.’* In 1893, in the Com- 
juilsory Testimony Act already mentioned,’* Congress restored 
to the commission an effective power to compel testimony. In 
1903 Congress passed the Elkins Act.’* This imposed heavy 
penalties upon the railroads for deviations from their posted 
rates by rebating and similar practices; this legislation was 
sponsored by the carriers themselves in self-defense against the 
discriminatory practices induced by cutthroat competition. Be- 
ginning in 1893 Congress gave the commission the task of en- 
forcing the Safety Appliance Acts, ’* which a public opinion 
aroused by numerous railroad accidents had forced through the 
national legislature. The job assigned was that of inspection 
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and supervision and the subsequent reporting of violations of 
the Safety Appliance Acts to federal district attorneys for crimi- 
nal prosecution. Thus began the practice of imposing upon the 
Interstate Commerce Commission duties which are purely exec- 
utive in character. 

Finally we may borrow from Professor Ripley his sugges- 
tive summary of the four major incentives which led Congress 
finally to rehabilitate the Interstate Commerce Commission by 
passing the Act of igo6. First, the spread of railroad consolida- 
tions with the consequent elimination of competition. Second, 
sharp increases in freight rates on practically all railroads be- 
ginning about 1900. These fell with increasing pressure upon 
the shippers. Third, the concentration of financial control over 
railroad systems in the hands of a few men. This amounted to 
complete dominion without any effective responsibility. In the 
public mind it was represented by Mr. F.. H. Harriman and his 
domination of the Southern Pacific. Fourth, various disclosures 
which had shown the extent to which industrial monopoly was 
promoted by vicious railroad rate discriminations; the part 
which rebates had played in the building up of the Standard 
Oil Company was a case in point. These factors ultimately pro- 
duced an aroused public opinion which Congress could not 
defy or evade. 

2. STEPS IN THE LEGISLATIVE HISTORY OF THE HEPBURN ACT 

The movement which resulted in the passage of the Hepburn 
Act of 1906 may be traced back to the ’90’s. In 1894 the Senate 
Committee on Interstate Commerce reported favorably a bill 
giving the Interstate Commerce Commission the positive power 
to establish railroad rates and expediting judicial procedure on 
appeal. No action was taken. In 1899 Senator Cullom and Sena- 
tor Chandler introduced similar bills which met a similar fate. 
In igoi outside organizations began to be active, and various 
programs for reform were discussed. The next year the Indus- 
trial Commission made its famous report ” and recommended 
the strengthening of the Interstate Commerce Commission. 
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Railroad opposition, accordingly, began to organize itself effec- 
tively and line up for the light against further governmental 
regulation. In that year, in response to heavy pressure from the 
public. Senators Cullom and Nelson introduced new bills which 
died in committee. At the same time the House Committee on 
Interstate and Foreign Commerce under the chairmanship of 
Mr. Hepburn held elaborate hearings on a number of railroad 
bills and spread upon the record much useful information. No 
action, however, took place in either house. In 1904 President 
Theodore Roosevelt came into the game. His annual message to 
Congress made adequate railroad regulation a ‘paramount issue’ 
and he began to line up his forces to secure effective legislation. 
During the following year things began to happen. The Esch- 
Townsend bill,’* an Administration measure, passed the House 
on February 9, 1905, by the overwhelming vote of 326 to 17. 
This bill gave the Interstate Commerce Commission the power 
to fix reasonable railroad rates which were to remain in effect 
until set aside by judicial process, and it established a transpor- 
tation court to hear all railroad cases on review. The bill, how- 
ever, died in the Senate committee. But while the Senate con- 
tinued to delay, it dared not wholly ignore the growing public 
pressure. It met it by instructing the Senate Committee on 
Interstate Commerce to hold hearings and report on various 
proposals for amending the law. These hearings under the 
chairmanship of Senator Elkins filled live large volumes,’* but 
the actual report of the committee, made verbally to the Senate, 
consisted principally of an expression of the committee’s hope 
that it would be able to present a bill later on.*“ At this juncture 
the House Committee on Interstate and Foreign Commerce, 
citing at length the annual report of the Interstate Commerce 
Commission for 1904 strongly urging corrective legislation, 
again reported the Esch-Townsend bill. The Democratic minor- 
ity of the committee supported the proposed increase in the 
powers of the commission but objected to the creation of a 
transportation court. President Roosevelt again brought pres- 
sure to bear on Congress in his annual message in 1905, and 
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public opinion was further aroused by the disclosure of attempts 
made by certain railroads to influence public opinion by the 
bribing of newspaper editors and by other unsavory devices. 
These various influences at last brought action. Early in 1906 
the House passed the Hepburn bill by an almost unanimous 
vote, 346 to 7. The Senate, still reluctant, was forced into line. 
It amended the bill in many parts but finally passed it with 
only three dissenting votes. The bill went to conference, which 
lasted a month; passed the two houses again on June 28, 1906; 
and was signed by the President the following day. 

3. PROVISIONS OF THE HEPBURN ACT 

The major provisions of the Hepburn Act as they relate to 
the Interstate Commerce Commission are as follows: 

a. The commission was empowered to prescribe future maxi- 
mum railroad rates and practices. 

b. The orders of the commission were to be immediately 
effective. The burden rested on the carrier of testing the valid- 
ity of these orders in court. 

c. The commission’s power to enter an award of reparation 
was clarified. 

d. The commission was enlarged from five to seven members 
and was authorized to appoint e.xaminers and agents. 

e. The scope of the Interstate Commerce Act was extended 
to include express companies, sleeping-car companies, and pipe- 
line companies transporting oil. 

f. The famous commodities clause was added, a provision 
which prevented the ownership by railroads of goods and prod- 
ucts which they themselves transported. 


4. TOPICS AND ISSUES IN HEARINGS AND DEBATES 
a. Delegation of rate-making power to the commission 

The Hepburn Act gave the commission power to establish 
reasonable railroad rates for the future, but this power could 
be exercised only upon complaint by those affected by unrea- 
sonable rates. The commission could not initiate a new rate 
upon its own responsibility. The new power was, however, a 
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genuinely significant one and represented a long step in ad- 
vance. Several aspects of it tame in for active discussion before 
committees and in Congressional debates. 

In the first place, was such a grant of power to the commission 
desirable? On this point there was little discussion. Public opin- 
ion demanded this action; the President was urging it. It was 
too late to make a convincing argument that it would be objec- 
tionable. Lack of control over railroad rates had produced far 
too serious results to be ignored. Many large manufacturing in- 
terests joined tlie railroads in opposing the grant of the new 
power, and they presented before the Elkins committee of 1905 
a long list of arguments against it; but in the debates in Con- 
gress no voice was raised to urge tliat effective rate regulation 
was not necessary and desirable. No congiessman cared to risk 
his political future by opposing tlie new legislation on its merits. 

Granting that the delegation of nite-making power was desir- 
able, the question remained, was it constitutional? Could Con- 
gress validly grant to the commission this important authority? 
The constitutional attack on the Hepburn bill was in large part 
a smoke screen for those who for much more practical reasons 
opposed giving the commission the power to fix rates. But even 
on constitutional grounds their cause was hopeless. The com- 
mission had for nearly ten years exercised the rate-making 
power on what turned out to be tlie erroneous assumption that 
the Act of 1887 conferred it. The Supreme Court itself had 
spoken with approval in the Railroad Commission cases*' of 
rate-making by administrative commissions, and in the Maxi- 
mum Rate cases *“ it had clearly implied that while Congress 
had not given the commission tliis power it might do so if it 
wislied. A strong opinion by the Attorney General “* also sup- 
ported the constitutionality of this delegation of power. The 
constitutional objections were nevertheless aired with thorough- 
ness. Fundamentally they all rested upon a simple syllogism: 
rate-making is a legislative power; legislative power cannot con- 
stitutionally be delegated; therefore rate-making cannot be dele- 
gated. This position had been ably presented by Richard Olney 
in 1905 in the North American Review, and to this position 
Mr. Olney ’s standing as a lawyer lent weight in the Congres- 
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sional debates. Mr. McCall of Massachusetts stated the argu- 
ment with force: 

... If that docs not make a legislature of the Commission, 
then the hitherto accepted notions of the function of legislation 
will need to be radically revised ... If the making of railroad 
rates is a legislative function which can be delegated by calling it 
administrative, why may we not in a bill originating in the House 
confer upon a commission the power to fix tariff rates? 

Senators Elkins and McCumber objected that the proposed bill 
gave to the commission a discretion with regard to the policy of 
its action which was not controlled by any sufficiently definite 
standard. As Senator Elkins put it: 

The language of the bill seems designed to turn the entire subject 
of regulation, which is within the power of Congress, over to the 
discretion of the Commission. The Commission is given full author- 
ity to act not merely when rates in fact violate the law but whenever 
the Commission ‘shall be of opinion’ that the rates are unjust or 
unreasonable. 

I’hey determine their own jurisdiction by their own opinion. 
Thus the Commission's opinion is sought to be made the sole basis 
of its jurisdiction . . , This turns over to the Commission all the 
discretionary power that Congress itself could exercise.'^ 

The vagueness of the standards set up to guide the commission's 
discretion was also criticized by Senator Foraker: 

. . . All that Congress can do, if it has power to make rates at all, 
is to fix just and reasonable rates. If we confer that power on the 
Commission, we have divested ourselves of every particle of the rate- 
making power we have and given it all to the Commission. And yet 
Senators tell me there is no delegation by this provision of legis- 
lative power.*® 

These constitutional arguments pushed to the foreground a 
consideration of the nature of the rate-making power. If the 
power to fix rates can be delegated to the commission, and if 
legislative power cannot be delegated, what, tlien, is the rate- 
making power? The answer was that it is ‘administrative’ 
power.®’ The commission makes an administrative application 
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of a standard fixed by Congress in the statute. Weight was given 
tliis view by no less an authority than the Attorney General: 

. . . The courts have held, that where the legislature has enacted 
that railway rates shall be impartial and reasonable, the duty ot 
executing this law and determining the rates for the future in detail 
in conformity with it, may be conferred constitutionally upon an 
administrative body, and that a grant of such power is not a delega- 
tion of the legislative authority.*® 

. . . Rate making is purely a legislative function, in the perform- 
ance of which the legislative body may avail itself of the aid of an 
administrative body for the execution in detail of general rules 
which have been enacted in law. This is only another way of saying 
that the rate-making power is not a judicial function.*" 

Senator Simmons expressed this as follows: 

. . . 'I’he Hepburn bill . . . settles and declares the legislative 
policy with respect to this question by prescribing the rule and 
standard ot lates, and simply directs tlie Commission to find the 
facts, apply to them this rule and standard, and declare the result."* 

Commissioner Prouty, a member of the Interstate Commerce 
Commission, wrote to a member of the Senate: 

... It seems to me extremely important that there should be 
some language in the bill which clearly shows that the Commission 
in making the new rate is exercising its administrative judgment, 
and not merely decitling the question of fact as a judge or a jury."' 

It remained for Mr. Mann of Illinois to describe the rate-mak- 
ing process in terms which involved almost metaphysical re- 
finements: 

. . . We do not give to the Interstate Commerce Commission the 
power to fix rates. We say by legislative art what the rate shall be. 
I’he Legislature defines what the rate shall be. The rate shall be 
just, reasonable, and fairly remunerative. That is a legislative dec- 
laration as to the rate just as mucli as though we said the rate shall 
be 50 cents a hundred pounds. We make the declaration ourselves, 
we do not confer upon the Interstate Commerce Commission any 
legislative authority or any judicial authority. We say as a matter of 
legislative act that the rate shall be just, that the rate shall be reason- 
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able, that the rate shall be fairly remunerative, and then we leave 
to the Commission the administrative power to determine what in 
each particular case is the just, reasonable, and fairly remunerative 
rate . . . The Legislature finds what the rates shall be and puts 
those rates into force; and all the Commission is given power to 
do is the administrative act of making the computation . . 

Thus it was emphasized in the debates that the commission in 
fixing rates would be acting for Congress, performing a function 
which Congress might itself perform but only with great incon- 
venience. This appears to be the beginning of the idea that the 
commission is an ‘arm of Congress.’ Mr. Bankhead of Alabama 
expressed this as follows: 

The legislature has power to fix rates. Were it to do so it would 
do it through the aid of committees appointed to investigate the 
subject, to acquire information, to cite parties, to get all tlie facts 
before them, and, finally, to decide and report. No one can say this 
is not due process of law, and if the legislature can do this, acting 
by its committee and proceeding according to the usual forms 
adopted by such bodies, why can it not delegate the duty to a board 
of commissioners charged to regulate and fix charges so as to be 
equal and reasonable? 

Mr. Clay of Georgia said, ‘the rates put in operation by the 
Commission arc, in effect, rates fixed by Congress . . . This 
Commission represents Congress And Senator Elkins in 

opposing the Act declared that the commission would, in effect, 
be ‘acting for Congress.’ "" 

b. Neiv relation of commission to courts— Immediate 
effectiveness of rate orders— Scope of judicial review 

Much more hotly discussed than the delegation of rate-mak- 
ing power was the relation between the commission and the 
courts with reference to the commission’s new rate orders. If 
the commission was to establish future rates, at what point 
ought the courts to be permitted to intervene to suspend or 
set aside those rates, and how broad should be the scope of this 
judicial review? These were problems of great practical im- 
portance since the weakness of the commission had been largely 
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due to the strangling influence of the courts. The discussions 
on this problem turned roughly around two major points. 

In the first place, there was a sharp clash between those who 
advocated broad judicial review of commission rulings and 
those who demanded narrow judicial review. Even today this 
remains a highly controversial issue. Those anxious to see the 
commission’s authority extended urged ‘narrow’ review. To 
allow the courts to supervise the discretion of the commission 
in fixing a rate was to allow the court to exercise legislative 
power. If the courts were limited in reviewing rate orders to 
constitutional questions alone, diat was sufficient to protect 
essential rights and yet would prevent the courts from doing 
over again the commission’s job. One of the serious difficulties 
under tlie existing Act had been the suppression of important 
evidence by the railroads in the hearings before the commis- 
sion, a strategy which had led die reviewing court to try the 
entire case de novo. It was therefore urged that the law require 
that any new evidence presented to the court on review should 
be sent back to the commission for finding and report, thus 
breaking up the objectionable practice described. Those urging 
broad judicial review of the commission’s orders argued that 
only in this way could the rights of all parties concerned be 
properly protected and that any attempt to narrow judicial 
scrutiny would be a denial of due process of law. 

Another issue arose regarding the procedure under which 
judicial review should be exercised. Under the new Act llie 
rate orders of the commission were to be effective immediately, 
in contrast to the old arrangement under which they were effec- 
tive only when supported by court decision. At what point, 
theji, and by what procedure were the courts to be permitted to 
intervene? Could a federal district judge on his own respainsi- 
bility set aside the commission’s rate order by injunction and 
thus leave the situation for practical purposes exactly where it 
was under the old statute? Friends of the bill sought to restrict 
the power of the courts to issue £uch injunctions, and tliere 
were long debates on both the propriety and the constitutional- 
ity of doing this. The constitutional argument was participated 
in by many of the leading lawyers in the Senate. It was urged 
that Congress could not prevent a federal court from issuing 
an injunction, and there ensued a long and informing debate 



■76 Interstate Commerce Commission 

on the important distinction between federal judicial power 
and jurisdiction."® In reply it was pointed out that Congress 
had more than once restricted the power of injunction by stat- 
ute and that the courts had held these restrictions valid. It was 
plausibly argued that it was unfair and anomalous to allow a 
single district judge to tie up for an almost indefinite period an 
order issued by an independent expert agency which was devot- 
ing its entire time to the study of the problems involved. It was 
urged in answer to this that it was unfair to the railroads to sub- 
ject them even temporarily to a suspension or abrogation of 
their rights by a commission order which might be ultra vires 
or unconstitutional. A , middle ground between these two posi- 
tions permitted the issuance of injunctions but under certain 
safeguards. These safeguards in the main comprised notice and 
hearing and a reasonable delay before the issuance of an injunc- 
tion, in order to permit the commission to present its case to 
the court. In addition, tlie railroad seeking the injunction 
should file with the court an adequate deposit for the compen- 
sation of the shippers in case the injunction should not be sus- 
tained. It was also suggested that the orders of the commission 
should remain in force until the decision of the court of last 
resort could be secured. 

c. Merger in the commission of powers which should 
be kept separate 

We have seen that in 1886 some concern was expressed at the 
merging in the hands of the commission of powers which under 
the orthodox theory of the separation of powers should be kept 
separate. This became an acute issue in the discussions on the 
Hepburn bill. The commission was to have rate-making power; 
and while this for convenience was labeled administrative, it 
was regarded as fundamentally legislative in character. At the 
same time, the prima facie validity of the commission’s findings 
of fact smacked strongly of judicial authority. As a result there 
was a barrage of criticism against the bill because of this sup- 
posedly objectionable combination of powers. Much of the at- 
tack came from the railway witnesses appearing before the Hep- 
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burn committee and later before the Elkins committee. Mr. 
Walker D. Hines, vice-president of the L. & N. Railroad, stated 
this point cogently: 

It has been admitted before the committee by one of the commis- 
sioners that that Commission is a partisan body to some extent, and 
I think that that gp’ows out of the very nature of the tribunal, that 
it has so many different functions to perform that are incompatible 
with each other. It has considerable administrative supervision over 
the railroads, it is constantly coming into contact with them on that 
side, of controlling them in police matters and things of that sort, 
and I think it will be concetled that a person who occupies that atti- 
tude is not a proper person to assume a far-reaching quasi-judicial 
jurisdiction over the corporation . . . 

Although the Commission has judicial functions of the very high- 
est importance, it is not only not a court, but it has so many incom- 
patible functions to propose that it cannot be a judicial or impartial 
tribunal ... It is supervisor, detective, prosecutor, plaintiff, attor- 
ney, and court. No tribunal charged with such functions can have 
the attributes which ought to characterize a judicial tribunal.®’ 

It was repeatedly emjrliasized before the Elkins committee in 
Kjof, that the Interstate Commerce Commission was a partisan 
body which reirresented the shippers against the railroads and 
that it ought not therefore to be given quasi-judicial duties. It 
was further urged that this metier of different powers would 
result in inefficiency, and tliat therefore the commission’s 
powers ought to be sharply limited. 

It is interesting to note that two members of the Interstate 
Commerce Commission, Messrs Prouty and Filer, supported the 
views just expressed. Mr. Fifer declared: 

. . . The railroads do not want to have their civil rights sub- 
niitted to a tribunal that is spying on them and whose duty it is to 
<<»nvici them in the courts of tlie country and to obtain fines and 
imprisonment to be imposed.®® 

Mr. Prouty emphasized this merger of jxjwers and the inescap- 
able partisanship of the commission as a basis for his plans for 
segregating the functions of the commission.®® 
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In the Congressional debates this combination of powers 
evoked sharp attack. Senator Lodge of Massachusetts referred 
to the commission as a body ‘who are to be in the operation 
and discharge of tlieir functions judge, jury, and prosecuting 
officer, resembling nothing that I can think of except the French 
juge d’instruciion.’ Mr. Littlefield of Maine charged that the 
commission would be ‘a detective agency, a prosecuting attor- 
ney, and a lord high' executioner.’ 

d. Proposals for segregation of commission powers 

Most of those who objected to the merging of varied powers 
in tlie commission were those who not only opposed strength- 
ening that body but oppo.sed any effective railroad regulation. 
They were content to play up this sujjposcdly objectionable 
merging and let it go at that. But many friends of the commis- 
sion, including the two commissioners just mentioned, were 
honestly worried about the problem and anxious to correct the 
difficulty. Accordingly, a number of interesting schemes were 
suggested for preventing the commission from exercising what 
were deemed to be incompatible powers. 

In the first place, it was proposed that these |xnvers be dis- 
tributed among several agencies rather than merged in the 
hands of one. This wa.s Mr. Prouty’s idea and over a period of 
years he threw his influence behind it, although his concrete 
proposals for working out this segregation underwent consider- 
able change. Appearing before the Hepburn committee in igoz 
he said that ‘the only projier way and only possible way to deal 
with it is to create a special court which shall . . . enforce the 
orders of some ccjinmission.’ ’*’• Before the Elkins committee in 
igor, he elaborated this much more fully: 

The Interstate Commerce Commission at the present time is an 
executive body. It is cliarged with the duty within certain limits of 
executing this law. It is our duty to enforce the criminal features of 
the law. 

Now, I am perfectly clear in my own way that tho.se powers 
should be taken away from the Interstate Commerce Commission. 
In the first place, a body of five men is too cumbersome to act as an 
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executive. It does not do things. It does not get anywhere. In the 
next place, I do not think you ought to combine in the same body 
the executive, the administrative and the judicial functions. That is 
my attitude as a commissioner. If it is my duty as a commissioner to 
investigate, to unearth criminal violations of the law, 1 think 1 am 
very likely to get into a frame of mind which unfits me to dispas- 
sionately pass upon the rates made by the defendant; so I say now, 
and 1 have always said, that you should take away from the Inter- 
state Commerce Commission and put either in the Department of 
Justice or in the Department of Commerce and Labor what I may 
call the executive functions of the commission. Now, the Commis- 
sion has certain judicial functions. It is allowed in certain cases to 
award damages. I think those judicial functions should be taken 
away from the Commission. I do not think that the Commission as 
now constituted, hearing cases as it hears them, receiving testimony, 
as it receives testimony, ought to be charged with the judicial duty 
of trying a damage suit.*"® 

Senator Dolliver asked Mr. Prouty the following question: 

... I have been wondering whether it would not be policy to 
continue the Commission with substantially the same powers and 
duties which it now exercises and to create in addition to the Inter- 
state Commerce Commission a tribunal to sit in judgment upon 
these questions of rates for the future and discriminations, leaving 
this higher commission a commission which might be called a ‘com- 
mission of interstate commerce appeals,’ in a quiet atmosphere, un- 
disturbed by the business of the detective, the prosecutor or the in- 
quisitor of any sort— just to pass judgment on the rate question. 
What would you say to that idea? 

Mr. Prouty replied: 

That meets my suggestion exactly. Only, it must be a commission. 
It cannot be a court.*"* 

In the debates in the House, Mr. Stevens of Minnesota made 
a similar suggestion though the terms of his proposal were less 
clearly thought out. He said: 

... Of course this bill does not and could not confer strictly 
judicial authority and does not make the Commission into a court. 
It very carefully avoids that by requiring only the opinion of the 
Commission to find a rate unreasonable as a basis for action. We all 
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realize that strictly legislative power is not conferred, but only 
power is delegated to work out the details of the legislative will and 
make it effective. But quasi-judicial and quasi-legislative powers are 
conferred upon an executive tribunal, and it is not an effective or 
satisfactory policy to be pursued. The investigation and prosecu- 
tions should be definitely committed to an executive officer and 
bureau who should have no other duties and the full responsibility. 
The full judicial power should be committed to the courts, and the 
legislative power should be worked out by a separate tribunal hav- 
ing no other duties and reporting to Congress, its sole authority. 

A similar plan was proposed by Mr. Siilzer of New York: 

First, there must be a body like the Interstate Commerce Com- 
mission, clothed with the right and authority to make just, fair, and 
reasonable rates in place of unjust, unfair, and unreasonable rates, 
and have these rates take effect immediately, and remain in full 
force and effect until modified or set aside by the Commission; or 
modified or set aside by the court of last resort. This is an adminis- 
trative function and should be the sole and only power under the 
constitutional limitations of our Government conferred on the In- 
terstate Commerce Commission. 

Second. There must be a body clothed with authority to deter- 
mine controversies, review the orders of the Interstate Commerce 
Commission, and interpret the laws of Congress governing and regu- 
lating transportation. This is a judicial function, and should prop- 
erly be vested in the courts of our country. 

Third. There should be an executive department in the National 
Government, with a Cabinet officer at its head, charged with the re- 
sponsibility and the sole duty of the prompt and thorough enfoi ce- 
ment of the laws of the United States concerning companies and 
corporations doing an interstate-commerce business. My bill creates 
this department. This is an executive function, and belongs to the 
executive branch of the Government; and these tliree functions 
should always be kept separate and distinct. 

Even more interesting was the collotpjy between Senator 
Newlands and Commissioner Fifer, during the hetirings of the 
Elkins committee, regarding the possibility of an effective iit- 
ternal segregation of the commission functions believed to be 
incompatible with each other. This is set forth in full: 

Senator Newij\nds; Is there not some way of organizing this In- 
terstate Commerce Commission in such a way that you could have 
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one part that will attend entirely to the quasi-judicial functions of 
hearing and determining, and another branch of the Commission to 
transact the detective and police duties? 

Mr. Fifer: So far as I can see now, 1 would answer, no. 

Senator Newlands: Would not that work better than putting 
them as far apart as giving these powers to the Attorney General's 
office would involve? 

Mr. Fifer: It is altogether likely that it would. That is a matter 
of detail, however, that nobody can tell in advance just what would 
be best to do.“' 

The same suggestion was made by a representative of the New 
York Produce Exchange, Mr. James F. Parker, who said: 

. . . Give the Commission increased powers of investigation, if 
that is possible. Increase the number of its members so that its busi- 
ness can be facilitated by dividing it; also that all preliminary in- 
vestigations can be conducted by one part of the Commission, whilst 
another part is engaged in considering testimony, and deciding ques- 
tions submitted, so that complaints can be disposed of more expe- 
ditiously.’-®* 


e. Proposal for a transportation court 

As early as 1904 Mr. Hcarst of New York had introduced a 
bill providing for an interstate commerce court,’®" and an un- 
successful attempt was made to incorporate in the Act of 1906 a 
provision for a transportation court. This had been a contro- 
versial feature of the Esch-Townsend bill and the idea was 
favored by Mr. Hepburn himself. It was dropped out of the 
Hepburn bill as finally introduced and discussion of it was ac- 
cordingly confined to the Congressional committees. This 
transportation court was to be a constitutional court much like 
the later Commerce Court of igio. The railroads took no 
strong stand with regard to it. If the powers of the commission 
were to be drastically increased, the carriers were inclined to 
favor such a court. Otherwise they did not care.”® Most of those 
who wanted the commission strengthened opposed the trans- 
portation court for fear it would increase the judicial throttling 

107. Supra, note 79, op. cit. vol. iv, 3364. 
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of the commission.”* Commissioner Prouty expressed his ap- 
proval of such a court before the Hepburn committee **“ and 
he was supported by A. T. Hadley,”" who referred to the suc- 
cessful experience with such a tribunal in England. The House 
committee of 1905 recommended such a court, while the 
Democratic minority of the committee opposed it. We shall 
examine the merits of the proposal more fully in considering 
the Commerce Court of 1910. 

f. The Inlerslale Commerce Commission as an 
adminislralive agency 

We have seen that in the debates on the Act of 1887 tliere 
was little disposition to try to classify the commission according 
to its essential nature, to label it as legislative, judicial, or exec- 
utive, or to apply these terms to the functions assigned to it. 
It is interesting therefore to note the unanimity with which the 
commission is referred to throughout the hearings and debates 
on the Hepburn bill as an ‘administrative’ agency. The reason 
for this is not hard to find. Those sponsoring the new legisla- 
tion were under heavy lire over the alleged delegation of legis- 
lative and judicial powers to the commission. It was agreed on 
all sides that legislative and judicial powers could not constitu- 
tionally be delegiited and it was accordingly of the first impor- 
tance to show that the powers given to the commission were 
neither legislative nor judicial but administrative. The follow- 
ing comments drawn from the Congressional debates in 1906 
are typical: 

. . . The Commission is an administrative body to whom is dele- 
gated certain duties in carrying out the will of Congress ... In so 
far as the Commission i.s administrative it becomes a part of the ex- 
ecutive arm of the Government . . 

. . . Then we leave to the Commission the administrative power 
to determine what in eath particular case is the just, reasonable, and 
fairly remunerative rate.**' 

111. Ibid. 2063 f., 2636. 

112. Supra, 78. 
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. . . The power now sought to be conferred upon the Commis- 
sion to condemn an existing rate and to fix a future rate is essen- 
tially administrative . . 

Senator Rayner of Maryland took special pains to make this 
clear. He emphasized strongly that the new rate-making power 
‘is an administrative function’ and declared that the difficulty 
had arisen from ‘the unfortunate— I ought not to say “unfortu- 
nate”; “inadvertent,” perhaps— expression of the court in the 
Maximum Rate cases, in 167 United States, where it uses the 
word “legislative” instead of “administrative.” ’ President 
Roosevelt had repeatedly referred to the commission as an ad- 
ministrative tribunal or an administrative body, and that 
terminology seems to have been accepted as correct. 


g. Proposals for consumer protection against railroads 

Through the debates runs comment on the fact tliat unless 
the shippers or other roads complained, the commission had no 
power to intervene and protect the public interest against ex- 
ploitation by the carriers. It was suggested therefore that the 
commission be allowed to act on its own initiative. Mr. La Fol- 
lette strongly urged cither that tlic commission be given inde- 
pendent power to protect consumers or that some s}>ecial 
agency be set up to represent them and to press actions on their 
behalf. 


h. Planning functions and advisory duties 

There was no general discussion of the commission’s respon- 
sibility in advising Congress on new legislation or in planning 
a transportation policy. We have seen, however, that the report 
of the commission for 1904 had had substantial influence in 
the movement for new legislation.”® Mr. La Follette criticized 
the commission’s recommendations for new legislation, and 
charged that the commission proposed to Congress only the 
things which it felt reasonably sure would be passed.”® 

116. Rep. Simmons, N. C., ibid. 3730. 118. Supra, 69. 

117. Ibid. 378*. "9- 40 Cong- 5095. 



84 


Interstate Commerce Commission 


E. Further Strengthening of Commission— The Commerce 
Court Experiment— The Mann-Elkins Act of 1910 

I. background of the mann-elkins act of 1910 

Problems left unsettled by the Hepburn Act of 1906 soon 
began to press for solution. Under the statute the commission 
could establish a new railroad rate only on complaint. It could 
neither initiate a new rate action nor suspend a new rate estab- 
lished by a carrier. The long-and-short-haul clause, which had 
been emasculated by the Supreme Court, remained unchanged 
and the commission's power under it was negligible. There 
was a growing feeling that railroad mergers and traffic agree- 
ments between carriers ought to be permitted if adequate pro- 
tection to the public could be guaranteed. Finally it was recog- 
nized that the problem of railroad capitalization would have to 
be dealt with sooner or later. The principle of government reg- 
ulation of railroads had been won, but it was clear that it would 
need to be greatly extended if certain major problems were to 
be successfully met. 

For two years after the enactment of the Hepburn Act the 
commission had relatively smooth sailing. It proceeded dis- 
creetly in the use of its new powers and the railroads appeared 
to acquiesce. In 1908, however, a large number of attacks upon 
commission rate orders were instituted, and a flood of litiga- 
tion ensued. There were conflicting court decisions and the 
courts showed a definite tendency to poach upon the adminis- 
trative discretion of the commission. 

In the Presidential campaign of 1908 the Democratic plat- 
form proposed that the commission should be given the power 
to initiate rate orders and demanded the physical valuation of 
railroads. The Republican platform proposed that the carriers 
be permitted to establish tariff agreements subject to the ap- 
proval of the commission, and also that the commission be 
given authority over the issuance of railroad securities. In this 
campaign there appeared a new party, the Independence 
Party, led by Mr. William Randolph Hearst, its candidate for 
the presidency. His platform contained this plank; ‘We favor 
the creation of an Interstate Commerce Court, whose sole func- 
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tion it shall be to review speedily and enforce summarily the 
orders of the Interstate Commerce Commission,’ After his 
election President Taft threw his influence in favor of a com- 
merce court. More than any other President he was interested 
in the judiciary and in problems of judicial administration, 
and he sponsored the commerce court proposal with whole- 
hearted enthusiasm. However, no aroused public opinion 
appeared to be back of it. 

a. STEPS IN THE LEGISLATIVE HISTORY OF THE MANN-ELKINS ACT 
AND COMMERCE COURT PROPOSAL 

The focus of interest in the new legislation was its proposal 
of a commerce court. The basic idea was by no means new. As 
early as 1893 it had been suggested that a specialized court of 
commerce be set up in each judicial district. In 1904 Mr. 
Hearst introduced a bill in the House proposing a commerce 
court, and reintroduced it annually through 1908. Mr. Hearst’s 
proposal, which differed from that finally embodied in the 
Mann-Elkins Act, was as follows: The commerce court was to 
be composed of three judges appointed for life by the President 
and not drawn from the existing federal courts. It was to have 
broad powers to pass upon the reasonableness of rates fixed by 
the commission. It could suspend those rates if it believed 
them to be ‘clearly unjust, unreasonable, or unlawful.’ The 
Attorney General was to defend the orders of the commission 
before the commerce court. The court’s jurisdiction in all cases 
affecting railroads was to be final, save where the Supreme 
Court or the commerce court believed that constitutional 
questions were involved.'*^ 

In 1905, as we have seen, railroad bills including proposals 
for a commerce court were introduced in the House by Town- 
send, Esch, and Hepburn; and the House Committee on Inter- 
state and Foreign Commerce reported favorably the Esch- 
Townsend bill with its accompanying court proposal. The 
commerce court plan was dropped out of the Hepburn bill 
but it was kept pretty steadily before Congress until its enact- 
ment in 1910. 

ISO. K. H. Porter, National Party Platforms (1924), 291. 

121. H. Doc. 422, 58th Cong., jd sess. (1905), 119-38. 
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Early in 1910 President Taft sent to Congress a special mes- 
sage dealing with the railroads.*^ He had already discussed this 
problem and commented upon the commerce court idea in 
various public speeches. This special message urged the estab- 
lishment of a commerce court ‘for reasons precisely analogous 
to those which induced the Congress to create the Court of 
Customs Appeals.’ An Administration railroad bill was at once 
introduced into each house drafted by a group composed of 
Attorney General Wickersham, Secretary of Commerce and 
Labor Nagel, Commissioners Knapp and Prouty of the Inter- 
state Commerce Commission, the ^licitor General, and Repre- 
sentative Townsend. This bill, which later emerged as the 
Mann-Elkins bill, contained the following provisions: It legal- 
ized traffic agreements between competing roads subject to the 
approval of the commission. It gave the commission supervision 
over railroad capitalization. It created a commerce court of five 
judges to be selected from tlie circuit courts by the President 
for five-year terms. The court was to review on appeal all 
orders made by the commission, and its decisions were to be 
final except on constitutional points. The Attorney General 
was to defend the commission’s t)rders before the commerce 
court. 

Hearings were held on tl»e bill by the Senate and House 
committees on interstate commerce in 1910, but there was very 
little discussion of the court plan. Certain members of the 
Interstate Commerce Commission were questioned at length 
and expressed themselves as favoring a commerce court pro- 
vided certain changes could l)e made in President Taft’s pro- 
posal. The bill was debated in tlie House and the Senate, and 
substantially amended through the efforts of the powerful in- 
surgent group in Congress. Differences between the bills finally 
passed by the House and Senate were ironed out in conference 
and the measure was enacted June 18, 1910. 

3. SUMMARY OF THE PROVISIONS OF THE ACT 

The major provisions of the Mann-Elkins Act of 1910 
were as follows: First, it gave to the Interstate Commerce Com- 

12*. 45 Cong. Rec. 3781. 12J. A« of June 18, 1910, 36 Stat. at L. 539. 
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mission power to suspend proposed increases in railroad rates 
by carriers, and placed upon the railroads the burden of de- 
fending the reasonableness of such rates. The commission could 
prosecute inquiries upon its own initiative and could establish 
freight classifications. Secondly, the much contested long-and- 
short-haul clause was rehabilitated and the commission's juris- 
diction under it was restored. Thirdly, the commission’s juris- 
diction was extended to telegraph, telephone, and cable com- 
panies. Fourthly, the Commerce Court was established. The 
judges of the court were to be selected from the circuit judges 
not by the President but by the Chief Justice of the United 
States, and the jurisdiction of the court was to be no greater 
than that then possessed by the federal courts. 

The original proposal to legalize traffic agreements was 
dropped out completely. The Interstate Commerce Commission 
was not given the proposed authority to supervise railroad 
capitalization; instead, a Railroad Securities Commission was 
set up to investigate the whole subject and report to Congress. 

4. TOPICS AND ISSUES IN HEARINGS AND DEBATES 
a. Increase in substantive powers of the commission 

There was no very animated discussion of the new powers 
given to the commission. The new legislation in fact attracted 
little attention outside of Congress. It was overshadowed by 
other important political developments. The new powers given 
to the commission were, however, of great practical importance. 
To allow the commission to suspend proposed rate increases 
and to restore its authority over long-and-short-haul discrim- 
ination was to make it a potent agency of public control. These 
powers were not, however, essentially different in kind from 
those which the commission already enjoyed. While it took a 
struggle to secure their enactment, tliat struggle was mild when 
compared with the bitter fight on the Hepburn bill. The pro- 
gressive insurgent movement was getting into swing and the 
forces working for effective railroad regulation were powerful 
and well organized. 
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b. Should a commerce court be established? 

The place of the Commerce Court in our judicial system 
and the problems impinging upon our whole jurisprudence 
which arose in connection with it are matters that fall outside 
the scope of this study. We may summarize briefly, however, 
the main arguments for and against the establishment of the 
court, as some of these have a measure of relevance to the 
status and powers of the Interstate Commerce Commission. 

Arguments for a commerce court. Between the introduction 
of Mr. Hearst’s proposal in 1904 and the abolition of the 
Commerce Court in 1913 the case for such a tribunal was thor- 
oughly elaborated. The main arguments may be summarized 
as follows: 

1. Railroad litigation will be speeded up by a specialized 
court. Intermediate courts of appeal are eliminated. There will 
be fewer appeals from a five-man court than from a one-judge 
district court. 

2. Uniformity of decision will result. Railroad cases will no 
longer be handled in eighty-odd judicial districts but in one 
centralized court. Under the old arrangement there was much 
confusion. Conflicts arose lietween district courts sometimes 
affecting the same railroad. This confusion will disappear. 

3. There will be expert judges to deal with highly technical 
cases. Railroad problems are beyond the capacity of most fed- 
eral judges. A specialized court will acquire expertness by ex- 
perience. At the same time new blood will be brought into the 
court by the rotation of its members and this will prevent 
undue bias. 

4. The regular federal courts will be relieved of the heavy 
burden of railroad litigation. Many federal judges are incom- 
petent to deal with these complicated problems and intensely 
dislike them. They tend, where possible, to postpone consider- 
ation of them. 

5. The judges of the new court will be completely free from 
local influences and prejudices. 

6. Railroads will no longer be able to choose the court in 
which to bring a case. Certain federal judges are mote favor- 
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able to railroad interests than others, and the carriers have 
been alert to take advantage of this fact. 

7. The new duties imposed upon the Interstate Commerce 
Commission by recent legislation will produce many more ap- 
peals from commission orders. The commerce court is needed 
to handle this new mass of litigation. 

8. The establishment of the Court of Customs Appeals in 
the Tariff Act of 1909 provides a sound precedent for the new 
court. It shows that specialized courts are a proper part of our 
judicial system and are not contrary to basic American tradi- 
tions and principles. Any fear of dangerous specialization 
should be allayed by the provision for the rotation of judges. 

9. All questions affecting railroads are of national impor- 
tance. It is therefore highly desirable that they be dealt with 
by a national court, rather than by district or circuit courts. 

JO. Finally the commerce court will be able to build up a 
body of law relating to railroad regulation. As Mr. Madden of 
Illinois put it in the House, there ought to emerge a ‘harmoni- 
ous, consistent, and justly proportioned system of laws, rules, 
and regulations, governing interstate commerce in all its 
branches and phases.’ 

Arguments against a commerce court. Opposition to a com- 
merce court came chiefly from the group of progressives who 
were suspicious of any attempt to curb the Interstate Com- 
merce Commission and who feared that the proposed court 
would have that effect. Their argument ran as follows: 

I. The new court will be a ‘railroad’ court. It will uncon- 
sciously and inevitably develop a bias favorable to the railroads. 
As Mr. Hardy of Texas expressed it; 

. . . Environments affect us all. Our opinions gradually take a 
tinge from our association. I do not know that this amounts to very 
much, but when you get your court set aside for the trial of one 
class of cases only, with the representatives of the United States, fat- 
removed from the people, upon one side, and the representatives of 
the great railroads and other coqrorations immediately and vitally 
interested on the other, after a while your impartial judge begins to 
see things in a little difiereiit light from what he did before.^*' 

?. A commerce court will usurp the discretion of the Inter- 
state Commerce Commission and tend to supplant it as the real 

ia4. 45 Cong. Rec. 4939. 1S5. Ibid. 516s. 
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authority in the fixing of railroad rates. It will follow the bad 
practice of other federal courts in trying railroad cases de novo, 
and the rate-making power of the commission will be under- 
mined. 

3. There is no clear necessity for such a court. There is no 
serious demand for it except upon the part of the President. 
There will not be enough business to keep it occupied. It will 
be ‘a fifth wheel to the judicial wagon.’ Furthermore, the 
recent decision of the Supreme Court in tlie Illinois Central 
case in which the commission’s findings of fact were held to 
be final if supported by evidence has eliminated any need for 
a new tribunal which might have existed before. 

4. The claim that the commerce court will be composed of 
experts is specious. The judges are to be drawn from the exist- 
ing circuit courts. They will be no wiser on a commerce court 
than they were before. If expertness is expected to be devel- 
oped by experience the short tenus of office and the principle 
of rotation operate to preclude it. 

5. But expert judges are undesirable. Justice conies from 
law not from experts, as Mr. Adamson of Georgia put it; 
and what is needed is not technical knowledge but broad 
judgment like that exercised by the Supreme Court. The only 
justification for having a court of experts would be on the 
assumption that the judges are to do over again the job already 
done by the Interstate Commerce Commission. Experts may 
be desirable on the commission; they are out of place on a 
court of review. 

6. It is undesirable to restrict railroad litigation to a court 
sitting in Washington. Litigants will be subjected to incon- 
venience and expense. Furthermore, local judges familiar with 
local conditions are in a better position to decide railroad cases 
fairly. 

7. Long delay and much litigation will be needed to settle 
the jurisdiction and the powers of the new court. After twenty 
years the powers and status of the Interstate Commerce Com- 
mission have been reasonably well established by decision. All 

iz6. Rep. Richardson, Ala., gg Cong. Rec. auog. 
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of these problems will be reopened and a period of confusion 
and uncertainty will ensue. 

8. Instead of speeding up litigation the new court will inject 
delays, technicalities, and complications into the picture. The 
normal delays involved in railroad cases would be as substan- 
tial in one court as in another, and railroad lawyers will be 
able to exploit the new system and make it more complicated 
than the old. Mr. Shull of Pennsylvania charged that the court 
‘is hedged hi by and tinctured witli all the technical traps and 
pitfalls of inglorious judicial practice, a court constructed for 
the purpose of making litigation before it difficult, uncertain, 
and indeterminate.’ 

9. Uniformity of decision will not come through the deci- 
sions of a commerce court but, in the very nature of the case, 
can come only through the Supreme Court of the United 
States. 

10. The new court will be a judicial body, but its broad 
powers of review endow it with legislative and administrative 
powers as well. This is an unconstitutional merging of incom- 
patible powers. 

1 1 . A specialized court is contrary to the spirit and tradition 
of our institutions. It is ‘un-American’ and violates the prin- 
ciple of the republican form of government. 

12. The selection of the judges of the commerce court by 
the Chief Justice of the United States will inject politics into 
the Siijjrenic Court and subject it to unwholesome pressure. 

13. The supposed analogy between a commerce court and 
the Court of Customs Appeals is imaginary. The latter is not 
really a court at all but is essentially a board of appeals, re- 
viewing administrative decisions. 

c. The relation of the commerce court to the commission 

While this study is not concerned with the established Com- 
merce Court as a judicial body, we should, however, analyze 
its relations with the commission and what its sponsors and 
opponents deemed those relations to be. Following is an anal- 
ysis of the discussions on two aspects of this important relation- 
ship. 

isg. 39 Cong. Rec., Appendix, 52. 
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T/ic commerce court’s review of Interstate Commerce Com- 
mission discretion. One of the chief arguments of those oppos- 
ing a commerce court was that it would be likely to usurp the 
essential job already being done by the commission. Whether 
this was true, and the extent to which it might be true, were 
subjects of bitter dispute tliroughout the entire history of the 
commerce court idea. There was a substantial body of opinion 
which desired a commerce court with power to review all 
orders of the Interstate Commerce Commission substantially 
on their merits. As early as 1902 Mr. Prouty, a member of the 
commission, had urged the creation of a tribunal to review 
Interstate Commerce Commission orders.'*® These orders, he 
stated, were not produced by judicial process, and ought not, 
therefore, to be reviewed by the regular federal courts. He 
later came to believe that they should be reviewed by a quasi- 
judicial body exercising its judgment and passing upon the 
merits of the commission's rulings; that what was needed was 
not a court but an appellate administrative board. Mr. Hearst 
began in 1904 to advocate a commerce court. This court was 
to review the reasonableness of rates fixed by the commission. 
The House committee which reported the Esch-Townsend bill 
in 1905 favored a transportation court which would decide 
what is a just and reasonable rate.'*' The minority report at- 
tacked this arrangement because it permitted that court to 
re-try commission orders on their merits and theieby estab- 
lished a complete review de novo of all commission orders. 
This broad court review was defended in the House by Mr. 
Hepburn. The railroads took a lukewarm attitude toward the 
establishment of a commerce court but they had definite views 
on one point: if a court was to be established they wished ft 
to have the broadest possible power to review commission 
orders. President Taft in his message in January 1910 urging 
the creation of a commerce court proposed that it have power 

igo. American Economic Asiociation Publications, series g, vol. iv, no. 1 (igog), 
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to review all orders of the Interstate Commerce Commission. 
He referred to the Court of Customs Appeals as an analogy and 
the inference is that he expected the commerce court to exer- 
cise broad powers of review on the merits. 

Those who favored a strong commission and drastic railroad 
regulation sharply attacked the proposal to give the commerce 
court this broad supervisory authority over the commission. 
The commission’s experience with the regular federal courts 
had been unhappy. They had assumed broad authority to 
review commission orders on their merits and their policy of 
trying commission cases de novo had seriously weakened the 
commission’s powers. In 1904 and 1905 the power of the com- 
mission itself had been comparatively small; yet even then 
there had been sharp criticism from those who feared that a 
commerce court would substitute its own judgment for that of 
the commission and would essentially nullify any rate-making 
power which that body might enjoy. Mr. Norris of Nebraska 
strongly urged this point and Mr. Davis of Minnesota de- 
clared that to give the new court power to determine the law- 
fulness, justness, and reasonableness of rates was to give it pow- 
ers greater than those of the regular federal courts; to create 
in substance two juries to pass upon factual matters.^’^ It was 
also argued that the delegation of these broad powers to the 
commerce court amounted to an unconstitutional delegation 
of legislative power. 

The igio attack on the broad grants of authority to be given 
to the commerce court was much sharper than in the earlier 
debates. The commission had been strengthened by the Hep- 
burn Act of 1 906, and in the Illinois Central case the Su- 
preme Court had given needed relief by holding that the 
commission’s determinations of fact were to be treated by the 
lower courts as prima facie correct. Any change which threat- 
ened to dissipate tlie salutary results of these gains was bound 
to be bitterly opposed. The Interstate Commerce Commission 
itself, at least those members who appeared on its behalf, were 
definitely worried on this point. Mr. Knapp, the chairman, 
while favoring a commerce court urged before the House com- 
mittee: 

igs. J9 Cong. Rec. 1413. 134- Supra, go. 
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. . . We strongly recommend that the bill be so amended as to 
contain the explicit statement that the commerce court shall have 
no jurisdiction or power over the orders o£ the commission not now 
possessed by circuit courts of the United States as defined and lim- 
ited by the Supreme Court in the ‘car distribution cases,’ so called, 
which were recently decided. Therefore we desire to have the lan- 
guage of the bill expressly limit the jurisdiction of the circuit courts 
under the present law, by holding in substance that orders of the 
commission involving the exercise of judgment and discretion are 
not open to review by the courts unless (a) the commission has acted 
without jurisdiction, or (b) made an order which operates to deprive 
the carrier of its property witliout due process of law.^®“ 

Senator Dolliver expressed tlie same point of view more 
forcibly; 

... In igoG it was very strongly urged that we ought to have two 
interstate commerce commissions— one for the purpose of trying the 
cases, and the other for the purixrse of seeing that the ca.scs were 
correctly decided. I’hat was rejected by the good sense of both 
Houses of Congress practically without debate. Yet 1 fear we have 
introduced into our present projrosed legislative programme exactly 
that absurdity . . . 

I warn Senators that, if the Interstate Commerce Commission is 
to have these cases transferred to a court of commerce, there should 
be no discretion lodged anywhere to review the wisdom of the order 
of the commission or to exercise an appellate jurisdiction over the 
di.scrction which the law confides to the Interstate Commerce Com- 
mission. I think that ought to be guarded by common consent,'^'* 

Senator Newlands believed that the commerce court would 
hamstring the Interstate Commerce Commission,^"' and the 
fears of the court’s opponents were not allayed by the amend- 
ment to the bill which provided that the jurisdiction of the 
commerce court should be no greater than that of the existing 
courts. It was trenchantly pointed out in a resolution submit- 
ted by the Nevada Railroad Commission that the commerce 
court was bound to override the commission. If it did not do 
so there would be no need for its existence, and so for its own 
preservation it must reverse the commission if possible.'"" As 
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we shall see later, one of the major reasons for the abolition of 
the Commerce Court in 1913 was that the worst fears of its 
opponents had been realized on this particular point. The 
court stood convicted of having usurped the prerogatives and 
discretion of the commission. 

The unsuccessful effort to give the commerce court power to 
pass on railroad consolidations. On the President’s suggestion 
the original Mann-Elkins bill sought to authorize railroad con- 
solidations under careful restrictions. The consolidations per- 
mitted were to be those which involved roads ‘not directly and 
substantially competitive,’ and the question whether the 
roads were directly and substantially competitive was to be 
referred to the proposed commerce court for decision. The 
Interstate Commerce Commission was given no authority to 
pass on the question. In presenting the bill in the House, 
Mr. Mann admitted that this arrangement was highly debat- 
able, but explained it on the ground that the commerce court 
could be given power to enter a final judgment authorizing a 
consolidation, whereas the commission could merely present a 
finding which would have to be reviewed later in some court,'" 
Mr. Mann later opposed giving the court this power and urged 
that the commission itself should have final power to authorize 
these consolidations. The commission, he declared, was more 
familiar with the problems which would have to be considered 
and, not being a jvidicial body, could consider evidence which 
could not properly be presented to a court of law. This posi- 
tion was supporte<l by many others during the debates. As Mr. 
Kennedy of Ohio put it, the fact of competition between rail- 
roads could be settled by a court, but the wisdom and desir- 
ability of a consolidation should be detei mined by the com- 
mission.’" The general temper of Congress at this time toward 
trusts and monfqxjlics was not to tolerate railroad consolida- 
tions in any circumstances. There was an underlying fear 
voiced by Mr. Sims of Tennessee that if the commerce court 
permitted railroads to consolidate, the government would be 
estopped from all subsequent proceedings under the antitrust 
laws and vital protection to the public interest would be sacri- 
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ficed.‘*“ The consolidation clause was finally dropped out of 
the bill. 


d. Merger of powers in the commission— Defense of commission 
orders before commerce court by Attorney General 

The first proposals for a commerce court in 1904 and 1905 
carried the provision that when orders of the Interstate Ck>m- 
merce Commission came before the court for review, the 
defense of those orders should be handled by the Attorney 
General rather than by the commission’s own attorneys. The 
proponents of the commerce court regarded this as a highly 
desirable scheme, the main argument for it being that it would 
avoid the merging in the commission of incompatible powers. 
In his message in 1910 President Taft defended this arrange- 
ment as a means of preserving the impartiality of the commis- 
sion. He stated: 

Under the existing law, the Interstate Commerce Commission it- 
self initiates and defends litigation in the court for the enforcement, 
or in the defense, of its orders and decrees, and for this purpose it 
employs attorneys who, while subject to the control of the Attorney- 
General, act upon the initiative and under the instructions of the 
commission. This blending of administrative, legislative and judi- 
cial functions tends, in niy opinion, to impair the efficiency of the 
commission by clothing it with partisan characteristics and robbing 
it of the impartial judicial attitude it should occupy in passing upon 
questions submitted to it. In my opinion all litigation affecting the 
Government should be under the direct control of the Department 
of Justice; and I recommend that all proceedings affecting orders 
and decrees of the Interstate Conunerce Commission be brought by 
or against the United States eo nomine, and be placed in charge of 
an Assistant Attorney-General, acting under the direction of the 
Attorney-General.^** 

Chairman Knapp told the House committee that ‘it is not 
for the Commission to go into court and defend its own 
action.’ Mr. Mann of Illinois, speaking in the House, de- 
clared: 
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. . .'So that in such a case the commission becomes, as it were, 
the grand jury, its attorneys the prosecuting attorneys, and itself the 
judge trying the case. 

. . . We think that practice has very largely led to the undue 
criticism against orders of the commission by railroads and their at- 
torneys. They say that the commission packs itself. It inaugurates 
litigation before itself; it determines upon litigation; and then, in 
its own name, defends it in the courts.^** 

Mr. Townsend of Michigan supported this view, stating: 

... It was the opinion of many people, including the President 
and some, if not all, of the commissioners, that the dual, triple, and, 
perhaps, quadruple character of the commission in investigating, 
trying, administering, and enforcing matters subject to its control 
was at times embarrassing to the commission and in a way obnox- 
ious to American notions of justice. 'I'he greatest and most bene- 
ficial function of the commission, as I understand it, is its power to 
investigate, advise, and settle, but it was discovered that carriers 
hesitated to make statements in matters in controversy and to sub- 
mit matters in the nature of compromise to a tribunal which might, 
if a settlement failed, afterwards prosecute them before the court.”' 

Mr. McCall of Massachusetts charged that the commission was 
a whole government in itself with legislative, executive, and 
judicial powers.”* He therefore favored this proposal. In the 
Senate, Senator Elkins declared: 

Since the adoption of the first regulation of commerce the Inter- 
state Commerce Commission has been by law placed in a most un- 
enviable position. It was made ilic prosecutor, the judge, and was 
required to assume the position of plaintiff or defendant in litiga- 
tion affecting its orders. To give confidence to those whose interests 
arc affected by its judgments it is essential that it should be disasso- 
ciated, as far as the nature of the subject of its duties will permit, 
from occupying any altitude that, through pride of opinion, bias in 
its investigations, or partiality of judgment, by reason of active par- 
ticipation in litigation, may prejudice its conclusions . . . 

With such power conferrctl, affecting such vast interests, both 
property and commercial, is it unwise, as proposed under the scheme 
of this bill, to segregate that tribunal, as far as their duties will per- 
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mit, from occupying the position of prosecutor, judge, and liti- 
gant? 

There were other arguments for the proposal. Senator Root 
felt that it was desirable to centralize in the Department of 
Justice all of the legal activities of the government in the in- 
terests of efficiency and economy.'^" Mr. Madden of Illinois 
believed that better legal ability would be found in the De- 
partment of Justice than in the commission. But in the main 
the authority given to the Attorney General to defend the 
commission's orders before tlte projected commerce court was 
justified on the theory that it was improper for a body which 
had reached a conclusion by a quasi-judicial process to appear 
in the role of a prosecutor before an appellate court to defend 
that decision. 

The attack on this arrangement was vigorous. It was urged 
that the Attorney General could substitute his judgment for 
that of the commission and assume the role of a reviewing 
tribunal passing upon commission orders. Mr. Hitchcock of 
Nebraska declared that the whole tendency was ‘to belittle tlie 
Commission . . . We detract from its dignity and subordinate 
it not only to the court of commerce but to the Attorney- 
General.’ Senator Cumntins stated the objections more elab- 
orately in these words: 

... It is proposed to convert the Dcpartmciu of Justice into a 
court of review without publicity, without a]rj)eal, without redress 
of any sort whatsoever . . . 

But dial is not all. Here is a case brought before the Interstate 
Commerce Commission, with its great detail of evidence and vol- 
umes of rate sheets and of business and transportation conditions. 
It finally reaches an end in an order of the commission. The com- 
mission is thoroughly familiar with the case, because it has taken 
every step from the beginning to the end of it. Then comes the suit 
in the court of commerce by die railway company affected by the 
order, and instantly the whole forum changes. The Attorney-Gen- 
eral is to defend the case. He knows nothing about it. It is impos- 
sible for him to become as familiar with it as those who have been 
in at the beginning and who have pursued it step after step. The at- 
torneys for the railway company have collected this testimony; they 
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have brought it together for the purpose of arguing the case before 
the Interstate Ck>mmerce Commission, and they are with the case in 
the court as well as before the commission. 

But not one person who is cither financially interested in the out- 
come or one person who has any familiarity with the proceedings is 
allowed to take any part in its after conduct.'^* 

Senator Clapp of Minnesota expressed the same view in a 
slightly mixed metaphor when he declared that as a result of 
the proposal the commission would ‘be emasculated by being 
bound hand and foot.'^*** The Attorney General, unfamiliar 
with the rate cases in their earlier stages, would be less com- 
petent to present them than the commission’s own attorneys, 
and tltere would be serious delay as a result of this transfer of 
responsibility. As the bill finally passed, the Attorney General 
retained the authority originally given to him, with the proviso 
that the Interstate Commerce Commission might, if it wished, 
be represented before the commerce court through its own 
lawyers. 

e. The nature of the commission’s powers and its relation 
to other departments 

The authority given to the Attorney General in the provi- 
sion just di.scussed stimulated a wholly different line of 
thought. For the first time a definite legal relation was estab- 
lished between the Interstate Commerce Commission and an 
executive officer, and this led to a reconsideration of the nature 
of the commission’s powers and its relation to the other depart- 
ments of government. We have seen that in the debates on the 
Hej)burn bill emphasis was placed on the ‘administrative’ 
character of the commission and its duties, a designation de- 
signed to meet the constitutional criticism that the commission 
had invalidly been given legislative power. In 1910, in the 
face of what was thought to be an attempt to subordinate the 
commission to an executive officer, emphasis was placed on the 
‘legislative’ character of the commission, on its complete inde- 
pendence from the executive, and on its status as an ‘arm of 
Congress.’ Let us summarize briefly this analysis: 
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In the first place, it was felt highly objectionable to subordi- 
nate a nonpartisan and independent commission to a political 
officer such as the Attorney General. This was stressed in the 
minority report of the House committee as follows; 

We object to the fourth and fiftli sections of the bill, because they 
practically transfer the important and essential work of the Inter- 
state Commerce Commission to the Department of Justice. The 
commission is now, and was intended to be from its organization, an 
independent tribunal of the rights of the jreople and the carriers. 
The Department of Justice is a political department of this Govern- 
ment, and its apjiointees who direct the policies of the department 
are the representatives and the supporters of the present political 
administration of the country.r=« 

Mr. Richardson of Alabama in the House debate demanded: 

. . . Why is it that there is any necessity to transfer the material 
work of the Interstate Commerce Commission, an independent de- 
partment or bureau, a bureau that has never had any politics in it, 
that never was run politically, subject to an absolutely political de- 
partment of this Government. The Department of Justice is a po- 
litical department. It is filled to-day, as it has always been filled, by 
men who are supporters of the administration in power. It is a po- 
litical department. Why should this transfer be made? 

Second, it was vigorously in.sisted that the powers of the 
commission were legislative in character. Mr. Peters of Massa- 
chusetts declared in the House that the findings of the com- 
mission were legislative and not judicial, and that to require 
the Attorney General to defend those findings on appeal was 
to give an executive officer control over the legislative acts of 
the commission.”* Mr. Mann of Illinois sjroke of the authority 
of the commission as a ‘power ... in the way of a legislative 
power which can not be conferred upon the courts.’ Senator 
Beveridge expressed the same idea somewhat more elaborately; 

However, I desire to return to the question ... as to the impro- 
priety of the Interstate Commerce Commission appearing to defend 
its order. It is not a judicial tribunal. There is no parallel whatso- 
ever between it and an inferior court which exercises only judicial 
functions. The Interstate Commerce Commission exercises only leg- 
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islativc functions— not purely legislative, but administrative legisla- 
tive functions. It does nothing more than Congress could do and 
would do if it could make itself familiar with all the details which 
are developed in these cases. Therefore there is no analogy whatso- 
ever.‘®“ 

Third, not only were the functions of the commission em- 
phasi7.ed as legislative but the commission itself was again 
declared ‘an arm of Congress’ to be kept wholly free from 
executive control. The minority report of the House commit- 
tee opposing the Mann-Elkins Act objected to the meddling 
by the Administration through the Attorney General with the 
‘arm of Congress,' as violating the constitutional doctrine of 
the separation of the three departments of government. Mr. 
Stevens of Minnesota elaborated this argument: 

. . . What is the proper function of the Interstate Commerce 
Commission? Its proper function is to make effective our legislation 
relative to common carriers. It is an arm of Congress . . . When 
that coromi.ssion acts its act is the law of the land, the law of Con- 
gress, one of our laws. Now, who does enforce our law? Do we do it 
or do our employees do it? The commission in making its order is 
one of the arms of Congress. But we have provided a great arm of 
the executive department of the Government to enforce our laws, 
of whatever character they may be. We have created the office of At- 
lorney-Gcneral to enforce our laws, and we provide that the laws of 
the Interstate Commerce Commission shall be enforced just exactly 
the same as all other laws, as the gciitleinan from Iowa has stated, 
to be enforced by the executive branch of the Government.*** 

His position was supported in tlie Senate by Senator Cum- 
mins: 

My objection is that, in the first place, the Department of Justice 
will be given an irresponsible and unappealable review upon the 
orders of the commission . . . 

I am amazed tliat it is proposed by any reflecting person that a 
review of that kind shall be permitted in the administration of a law 
of this character. The Interstate Commerce Commission is but a 
committee of Congress. It has no judicial functions whatever that 
are not exercised day after day by the committees of Congress. 
Would you permit some other department of the Government, 
would you permit the Attorney-General to say whether an act of 
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Congress— because that is what an order of the Interstate Commerce 
Commission is— to say whether an act of Congress shall be defended 
or not defended? 

Senator Borah declared: 

It may be said that it is unseemly to have a tribunal, which has 
made an order, defend its own order. In view of the nature of the 
tribunal which makes the order, the kind of jurisdiction it exercises, 
I do not think that that objection applies. It is a board created for 
the purpose of carrying into effect the act of Congress, and as a 
board it makes an order, and not as a tribunal or a part of the 
judiciary system. But whether it is seemly or not, we must concede 
that it has worked so far satisfactorily, and that there has been no 
demand for a change, and no reason for a change assigned among 
those who are interested most in this kind of litigation.^®* 

The conception of the Interstate Commerce Commission as an 
agency intimately bound to Congress was sharply crystallized 
during these debates. Representative Madden’s statement that 
the commission ‘is a mere bureau of the executive branch’ 
was like a voice crying in the wilderness. 

f. The commission as a planning agency 

The igio debates paid no attention to the commission as a 
planning agency. It was urged as an argument against the estab- 
lishment of the commerce court tliat the commission as a body 
had not recommended it. This argument, however, was weak- 
ened by the fact that several individual members of the com- 
mission publicly sponsored the court. This included Chairman 
Knapp, who later became presiding judge of the court. Senator 
Newlands sharply criticized the creation of the Railway Securi- 
ties Commission set up to investigate the problem of the con- 
trol of railroad capitalization.’®® He felt that the Interstate 
Commerce Commission itself should conduct such an inquiry 
and present its recommendations to Congress. The point was 
not otherwise debated and the commission’s responsibilities in 
the field of planning attracted no general attention. 
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5. THE ABOLITION OF THE COMMERCE COURT 

To round out the story of die Mann-Elkins Act we shall 
complete the brief and inglorious history of the Commerce 
Court, although it adds nothing new to the story of the Inter- 
state Commerce Commission. The court was set up in igio. 
Mr. Knapp, the chairman of the Interstate Commerce Com- 
mission, resigned his position to become its presiding judge. 
The court had no conspicuous friends except President Taft 
and Attorney General Wickersham. It had not been launched 
in response to any public demand, and it entered upon its 
work in an atmosphere of suspicion and hostility. 

Criticism of the court set in at once and increased in vigor 
as the court proceeded with its job. There were four main 
counts in the indictment against it. First, the court restrained 
most of the orders issued by the commission. It appeared to 
assume that its purpose was to curb the commission, and this 
created the impression that it was biased in favor of the rail- 
roads. Secondly, the court proceeded to try over again the cases 
already tried by the commission. Until sharply rebuked by the 
Supreme Court it tried virtually every case.de novo on appeal. 
Third, it still took a long time to dispose of a railroad case and 
the speeding uji of litigation which had been promised did not 
seem to occur. Finally, the Ckimmerce Court decisions were 
reversed by the Supreme Court in ten of the twelve cases which 
went up on appeal. This unsuccessful record seemed to justify 
the taunt of Representative Sims of Tennessee that the boasted 
court of experts had turned out to be ‘expert in error.’ 

The court was del ended mainly by the President and the 
Attorney General. They declared that a speeding up of litiga- 
tion had occurred and that the time required for the handling 
of a railroad case had been reduced from a period ranging from 
tiine months to two and a half years, to a period of from six to 
eight months. When the court was set up thirty-six cases had 
immediately been transferred to its docket, a much heavier 
burden than had ever before been imposed upon a new tri- 
bunal. Secondly, the reversals of the Commerce Court by the 
Supreme Court were not relatively larger in number than re- 
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versals of the circuit courts, and reversals were inevitable while 
the court’s jurisdiction was being judicially determined. It was 
true that the Commerce Court had exceeded its jurisdiction, 
but the Supreme Court had put a stop to this usurpation. 
Finally, it was impossible to judge the merits of the issue in 
so brief a time. The court should be continued until a larger 
body of experience had been built up. It may be noted that 
President Wilson asked for an additional appropriation for 
the court, but he did not commit himself otherwise on the 
controversy over its continuance. 

The legislative history of the abolition of the court is as fol- 
lows: The Democrats captured the House of Representatives 
in the election of 1910. In December 1911 Mr. Sims of Ten- 
nessee introduced a bill in die House to abolish the court.^" 
Hearings upon it were held by the House Committee on Inter- 
state and Foreign Commerce. Attorney General Wickersham 
appeared and defended the court, but the committee reported 
in favor of its abolition. In 1912 a rider was attached to one of 
the major appropriation bills providing for the abolition of 
the court. This bill was reported favorably by the House com- 
mittee, though a minority report was presented in which the 
Commerce Court was defended and a plea was made for an 
extension of its life. The bill passed the House. In the mean- 
time Senator Poindexter introduced a bill in the Senate to 
abolish the court.’"" This was replaced by the House appropri- 
ation bill. The Senate Committee on Interstate Commerce 
reported in favor of continuing the court. The Senate, how- 
ever, passed the appropriation bill with its death clause on 
August 9, 1912. On August 15, President Taft sent a veto mes- 
sage vigorously stating the arguments in defense of the court, 
and the bill failed to pass over his veto. It may be noted paren- 
thetically that a Presidential campaign was in progress and that 
the Progressive Party’s platform declared: 'in order that the 
power of the Interstate Commerce Commission to protect the 
people may not be impaired or destroyed, we demand the 
abolition of the Commerce Court.’ The day after the Presi- 
dent’s veto was sustained another bill with a rider abolishing 
the Commerce Court was reported out of committee in the 
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House. It passed both houses, but was promptly vetoed by 
President Taft on August 81. Although the House mustered 
enough votes to override the veto, the Senate did not. Mean- 
while, one of the members of the Commerce Court, Judge 
Archbald, was undergoing an impeachment trial on charges 
against his judicial rectitude both before and after his appoint- 
ment to the new court. He was convicted, removed from office, 
and permanently disqualified on January 13, 1913. While 
members of Congress were in the main wise enough to separate 
the Archbald impeachment from the broader issue of the 
Commerce Court’s continuance, there can be no question that 
this exposure of judicial misconduct emphasized in the public 
mind the danger and undesirability of the new tribunal. The 
Wilson Administration took office in March 1913, and a special 
session of Congress was called in April. Several bills proposing 
the abolition of the Commerce Court were introduced, but 
finally a rider abolishing the court was attached to the defi- 
ciency appropriation bill. The bill passed the House on Sep- 
tember 9, the Senate on October 4, went to conference and 
passed both houses on October 14, and was signed by the 
President on October aa. Thus the Commerce Court ended its 
career. 


F. The Commission under War-Time Control of Railroads 

The war created a condition of national emergency. During 
this period the position of the Interstate Commerce Commis- 
sion was somewhat anomalous; but the problems of railroad 
control and management which arose were not all temporary, 
nor did they all stem from the war itself. The nation’s experi- 
ence in dealing with those problems was of great importance, 
but not greater than were the psychological effects of such war- 
time control. War-time experience left an impress upon the 
railroad industry, upon government policy, and upon public 
opinion that made possible enlargements of the powers of the 
Interstate Commerce Commission at the close of the war 
which, without that experience, would have been impossible 
for many years to come. 
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1 . BACKGROUND OF THE ACT OF 1 9 1 8— INTERVENING 
LEGISLATIVE CHANGES 

A number of legislative changes affecting the commission 
took place between the Mann-Elkins Act of 1910 and the Fed- 
eral Control Act of 1918. In 1911 Congress passed the Loco- 
motive Boiler Inspection Act,”® which greatly increased the 
commission’s power to enforce safety requirements. In 1912 
the Panama Canal Act was passed, forbidding ownership by 
railroads of competing ships using the canal, and charging the 
commission with the enforcement of this prohibition as well as 
with tlie handling of various problems involving the co-ordina- 
tion of the activities of rail and water carriers. In 1913, as we 
have already seen. Congress abolished the Commerce Court 
and turned back its jurisdiction to the district courts and the 
circuit courts of appeal. Also in 1913 the Valuation Act”' 
was passed. The valuation of railroad property had been a mat- 
ter of vital importance ever, since the Supreme Court, in 
Smyth V. Ames,"’ had declared that due process of law de- 
mands railroad rates that will bring the carriers ‘a fair rate on 
a fair valuation of their property.’ The Valuation Act gave the 
commission the colossal task of valuing all of the railroads, a 
task to be done under numerous and burdensome procedural 
requirements written into the statute. In 1914 the Clayton 
Antitrust Act imposed upon the commission the duty of 
enforcing the Act upon carriers subject to control of the Inter- 
state Commerce Act, and also the enforcement against the 
railroads of the provision forbidding stock acquisitions be- 
tween corporations engaged in commerce when the effect was 
to lessen competition. In December 1915 President Wilson in 
a message to Congress suggested a ‘commission of inquiry’ to 
investigate the entire transportation problem.”* In response to 
this request a joint committee of the House and Senate was 
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set up under the chairmanship of Senator Newlands. This 
committee conducted hearings down to the time when the 
government took over the operation of the railroads. 

In the meantime the World War was in full swing and 
American entrance into it seemed increasingly imminent. The 
Army Appropriations Act of 1916 contained a section that 
authorized the President to assume complete control of all sys- 
tems of transportation in time of war. This country entered 
the War in April 1917. In less than two weeks the Railroads’ 
War Board was organized by a conference of all American 
railroad presidents. The board was a purely voluntary organ- 
ization, created to undertake the co-ordination of railroad 
operations necessary for the meeting of military needs, and had 
no legal powers. In May 1917, to facilitate this work of co- 
ordination, the Esch Car Service Act was passed, authorizing 
the Interstate Commerce Commission to establish reasonable 
car-service rules and to deal with service emergencies. On Au- 
gust 9, responding to requests made by the commission in 1915 
and 1916, Congress increased the membership of the Interstate 
Commerce Commission from seven to nine and authorized the 
commission to divide itself into as many divisions of not less 
than three members as might be necessary.'” These divisions 
were given full legal power to act, subject to review by the 
entire commission. This e(juipped the commission to handle 
its rapidly increasing tasks more efficiently. 

For nine months after American entrance into the War the 
Railroads’ War Board dealt with commendable effectiveness 
with the transportation problems arising from the War. In a 
special report”* filed December 5, 1917, the Interstate Com- 
merce Commission emphasized that unified operation of the 
railroads was an imperative necessity. This could be achieved 
either by government control or by private control under 
government supervision, and the commission, with one mem- 
ber dissenting, favored private control. As the winter pro- 
gressed, however, conditions became acute; and on December 
26 the President by proclamation took over the railroads and 
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appointed Mr. McAdoo as Director General to manage them. 
This unified control of the railroads through a director general 
did not subordinate the commission to the executive. There 
was no thought of abolishing or suspending the commission, 
however clear it was that there must be granted to some au- 
thority much more flexible emergency power to deal with rail- 
road rates than that which the commission enjoyed under 
normal conditions. On January 4, 1918, the President recom- 
mended to Congress the enactment of the Federal Railroad 
Control Act to stabilize the basis of the new authority. Bills 
carrying out the recommendation were promptly introduced 
and were reported out of committee without the holding of 
hearings. The new law was passed March zi, 1918.*^® 

8. PROVISIONS OF THE ACT OF I918 

The Act provided in detail for the payment of compensation 
to the carriers and set up procedure for fixing that compensa- 
tion. It authorized the President to fix ‘just and reasonable 
rates.’ These rates were to be filed with the Interstate Com- 
merce Commission. The commission was authorized to review 
them on complaint and its review was made final. The Act pro- 
vided, however, that in such review the commission must take 
into account that the railroads were being operated under a 
unified system and not under conditions of competition, and 
must further take into account the President’s representation 
that an increase in revenue was necessary to the effective opera- 
tion of the roads. 


3. TOPICS AND ISSUES IN THE DEBATES 

The entire debate on the Federal Control Act was, of course, 
colored by the war emergency, and centered chiefly around 
three topics which we shall briefly review: 

a. The delegation of rate-making power to the President 

It was strongly contended in both houses that the power to 
fix railroad rates, being a legislative power, ought not to be 
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given to the President. To do so was both unconstitutional and 
undesirable. As Senator Kellogg put it: 

. . . Nothing is further from the business of a purely executive 
office. In no nation of the world is the making of rates in the hands 
of a single executive officer of the Government. There is no more 
reason for this power being delegated to one official, without the 
right of appeal, in times of war than there is in times of peace.'"* 

Mr. Gordon of Ohio asked in the House: 

What is there about the country being in war that makes the Presi- 
dent of the United States competent to exercise a legislative func- 
tion? 

The effect upon the commission of such delegation to the Presi- 
dent was pointed out. Mr. Madden of Illinois declared that it 
would convert the commission into a ‘debating society,’ while 
Mr. Robbins of Pennsylvania feared that the commission would 
be virtually destroyed. It was urged that the rate-making power 
was not a war power and that the President could adequately 
manage the roads under a unified system without it. Further- 
more, the President would be incompetent to fix rates and 
would have to rely upon the expert services of some other 
agency. As Mr. Campbell of Kansas expressed it: 

. . . You can not arrive at a just and reasonable rate with a hop, 
skip, and jump. Even the President of the United States or the Di- 
rector General of Railways can not do that. No man, no bureau, 
commission, or other creation of the law is so well qualified to fix 
railway rates as the Interstate Commerce Commission. Its members 
were appointed for their fitness and for their ability with respect to 
this particular work. There never was a time when just and reason- 
able rates were more essential than now while we are undergoing 
this transition with the facilities of interstate commerce, and to im- 
pose the responsibilities upon the President of making rates is to 
impose upon him a thing that he can not do and do according to the 
law— make them just and reasonable. His rates would be a guess.'** 

Senator Cummins agreed that the President could not person- 
ally fix rates and cynically offered to name the railroad officials 
who would be called in to supply the expert advice necessary. 
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Mr. Greene of Iowa feared that if the commission lost its rate- 
making power even temporarily it would never get it back 
again. 

These arguments, however, did not prevail against the in- 
sistent claim that the war emergency made imperative this grant 
of power to the President. As Senator Watson of Indiana put it: 

. . . The Congress can not run the railroads; the judiciary can 
not run the railroads; and while in a time of peace the authority to 
make rates should remain lodged in the legislative branch of the 
Government, yet in order to properly and certainly finance the op- 
erations of all the railroads, under the provisions of the pending 
bill, it seems to me that there is no escape from the conclusion that 
it must be done by the executive branch of Government alone.'**' 

Mr. Platt of New York emphasized the necessity for a speedy 
exercise of rate-making power, arguing that the commission was 
too slow, that emergencies could not wait upon its deliberations. 
Several members declared that the President would have to 
deal with the wages of railway employees and other problems 
dependent upon railroad revenues, and this he would be un- 
able to do unless he could also control the rates upon which 
those revenues depended. Mr. Doremus of Michigan expressed 
this as follows: 

Now, what will be the situation if this amendment prevails? The 
President will control the operating expenses during Federal control 
and the Interstate Commerce Commission will control the operating 
revenues. In other words, you put the Interstate Commerce Commis- 
sion at the intake pipe and leave die President of the United States 
at the spigot. And they seek to justify this serious division of au- 
thority by eulogizing the Interstate Commerce Commission. No 
Member upon the floor of this House has a higher regard for the 
Interstate Commerce Commission than I have. I freely acknowledge 
all their virtues and all their accomplishments; but the trouble with 
our friends upon the other side is that they are talking in terms of 
peace when we are in the midst of war.'** 

The question has been recently discussed whether Congress 
can constitutionally delegate more power to an independent 
commission than to an executive officer.'** It is interesting, 
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therefore, to have that issue raised in the debates in 1918. The 
discussion on this point was as follows; 

Mr. Lenroot. The gentleman has stated that in the majority bill 
a rate fixed by the President is final. 1 ask him, as a lawyer, whether 
Congress has any power to delegate to the President the power to 
fix rates finally? 

Mr. Decker. I will answer the gentleman’s question by asking him 
another. Is not the President of the United Slates a citizen? Is there 
any reason why we can not delegate the power to him as much as to 
five or six citizens on the Interstate Commerce Commission? 

Mr. Lenroot. The Interstate Commerce Commission acts under 
the rule laid down, carrying out the law, and we have made their 
rates final except they go so far as confiscation of property. Under 
the power delegated to the President in this bill there is no such 
power conferred. 

Mr. Decker. 1 do not think that the gentleman has read the bill 
carefully, because the bill provides that the rates must be just and 
reasonable. It does not mean that the President can fix any rate, but 
he is to use reason, justice, and fairness, and avoid all discrimina- 
tion, I have heard it said here tliat under this power he can make 
Chicago a desert. He t an make Chicago a desert under this power 
if he wanted to violate his oath of office, but no intelligent man 
would use such discrimination against Chicago as to make it a desert 
without knowing that he was doing something wrong.**” 

Mr. Lenroot . . . The committee report pleatls that the Presi- 
dent ought not to be overruled, that it would be 'most unseemly’— 
1 think that is the language— to permit the Interstate Commerce 
Commission to overrule him, 

I want to say a word about the poweis of the President. The 
President of the United States has no power, under this law, or 
under the law delegating to him the power to take over the rail- 
roads, tliat he exercises by virtue of his office in ilie sense that it is 
delegating to him a power that we could not ilelegate to anybody 
else. We could delegate this power to any official of the United 
Slates, and in carrying out this act the President is exercising only 
a delegated power, and in exercising that delegated {xjwcr he is no 
greater by being President of the United States than the Interstate 
Commerce Commission.**^ 

186. 56 Cong. Kec. 2531. 187. Ibid. 2538. 
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b. The commission’s power to review Presidential rate making 

A number of congressmen believed that the President’s power 
to fix rates should be final and not subject to review by the com- 
mission. Two reasons were given: first, that such final authority 
is necessary as a war measure; second, that it is necessary in 
order to protect the independence of the Interstate Commerce 
Commission. This second argument was strongly pressed. Mr. 
Norris of Nebraska feared that if the commission acted as a re- 
viewing agency it could not remain genuinely independent, but 
would be under the thumb of the President.'** Mr. Barkley of 
Kentucky urged that the commission ought not to be made a 
‘rubber stamp.’ '** Rather than make the commission in any de- 
gree subordinate to the President, it would be better to keep it 
out of the picture altogether. 

In contrast to this view it was proposed to make the commis- 
sion an advisory agency to aid the President in the rate-making 
function. It should have the power to pass upon the soundness 
of the rates fixed by the President, but no power to set them 
aside. This was the view of Mr. Sims of Tennessee, who de- 
clared: 

But when the public interest so requires the President may ini- 
tiate rates, filing them with the Interstate Commerce Commission, 
to take effect up>on such notice as he shall direct. Such rates are to 
be ‘fair, reasonable and just.’ But to guard against even remote pos- 
sibilities of error the section provides that upon complaint the In- 
terstate Commerce Commission shall make investigation, grant full 
hearings ‘concerning the fairness, justice, and reasonableness’ of 
rates so ordered by the President, and ‘make report of its findings 
and recommendations’ to the President for such action as he shall 
deem required in the public interest. 

It has been suggested that after such hearing the Interstate Com- 
merce Commission should be given power to make orders, thus in 
effect overriding the President’s war piower to make rates on trans- 
portation systems in his possession and control because of war condi- 
tions. It would, in the opinion of our committee, be most unwise to 
authorize the Interstate Commerce Commission to overrule the 
President in the exercise of his war piowers— indeed, of any other 
powers. It should not be overlooked that the President is responsible 
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for the financial results of operating these great carrier systems with 
gross revenues approximating $4,000,000,000.'”° 

Appearing before the committee Mr. McAdoo had urged the 
same point; 

Now, as to the rate-making power, I think the President undoubt- 
edly has the power to control rates during the time of Federal pos- 
session, under the present law. I think, on the other hand, that that 
power ought not to be exercised— and I am sure it will not be exer- 
cised— except in such cases as may be necessary in the public inter- 
est. I think it would be very unwise for the Federal Government to 
undertake through the Director General of Railroads— who merely 
represents the President in this control— to pass upon all tlie rates in 
the country, either de novo or as questions may arise concerning 
them. I tliink that the agency of the Iiuersiaic Commerce Commis- 
sion ought to be employed, and that it ought to hear these questions 
from time to time as the public interest requires, and that the views 
of the Interstate Commerce Commission or their judgment as to 
what ought to be done in the circumstanc.es ought to prevail, and 1 
tliink would undoubtedly be jjermitted to prevail, except in so far 
as it might be wise for the President to modify or to change them. 
In other words, I feel that the commission ought to act in an ad- 
visory capacity while the President is in control of the railroads, and 
that its advice and suggestions about rates will be of great value.'”' 

In the end the commission was given authority to pass on the 
rates fixed by the President and that review was. made final. 
This arrangement was defended as a necessary prritection to 
the rights of the shippers. As Mr. Black of Texas put it: 

. . . But while I am in favor of . . . cjuick action, still I also 
want to preserve the right to tlie shipper to appeal to the Interstate 
Commerce Commission, and leave that commission with full jjower 
to be the final arbiter as to the justness and fairness of rates, and 
jjower to suspend them if iliey are found to be not just and reason- 
able.'”” 


c. Side lights on the nature of the commission— its 
powers and status 

A proposal to transfer one of the commission’s major responsi- 
bilities to the executive dejiartment was bound to elicit some 
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comment on the general nature of the commission s power and 
its relation to the departments of government. There was much 
emphasis on the legislative nature of tlie rate-making function. 
Mr. Gordon of Ohio declared: 

Of course, the fixing of rates is a legislative function, and Con- 
gress, having other things to attend to, created this great tribunal, 
the Interstate Commerce Commission, and invested it with author- 
ity to hear and determine these questions.^"** 

And this was more sharply emphasized by Mr. Black: 

... If 1 understand the situation at all the Interstate Coniineue 
Commission is a creature of the Congress of the United States . . . 

I understand further that the matter of judging as to the reason- 
ableness of rates is not an executive function. The President of the 
United States is an executive officer and vested with executive 
powers by the Constitution, and that same Constitution says that 
Congress shall have the power to regulate interstate tomnicrte, and 
that is where Congress gets its power to prescribe just and reason- 
able rates, which it docs through the Interstate Commerce Commis- 
sion. The matter of making rates is a legislative function, and fur 
very proper reasons it has been delegated to the Interstate Coni- 
mcrcc Commission, and it is certainly an erroneou.s statemetu to .say 
that the commission is a creature of the President.”* 

Mr. Black went on to protest vigorously against the theory 
that the commission was in any sense the creature of the Presi- 
dent: 

. . . The gentleman from Missouri (Mr. Borland) and the gentle- 
man from Virginia (Mr. Montague) advanced the novel proposition 
that the Interstate Commerce Commission is tlic creature of ihe 
President, and that therefore to {jc-rmit it to be the judge as to rates 
would be making the creature gi cater than the cieaior. Gentlemen, 
the Interstate Commerce Commission is not the creature of the 
President. It is an independent body, created by an act of Congress 
of the United States.*"* 

Mr. Madden supported this view: 

Mr. Chairman, the Interstate Commerce Commission is not the 
creature of the President. It is an independent department of the 
Government. It is so held to be an independent department. It is 
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not subject to the orders of the President and ought not to be sub- 
ject to his orders.^"® 

The judicial character of the commission and its work was 
also stressed. Mr. Townsend of Michigan referred to the com- 
mission as ‘the people’s tribunal, the tribunal that has stood be- 
tween the people and the railroads.’ In arguing for the com- 
mission’s power to review Presidential rates Mr. Black said: 

. . . Why not a judicial body like the Interstate Commerce Com- 
mission? It is not an administrative body. It is more in the nature 
of a judicial body, with power to adjust equities between the ship- 
per and the carrier. It does not operate railroads. It does not initiate 
rates. It irons out the differences which are bound to arise in the 
ojicration of the roads whether that ojieration shall be by the rail- 
roads or by a Director General appointed by the President of the 
United States.’"* 

Mr. Dillon of South Dakota referred to the commission as ‘a 
court to which tlie people may go,’ and declared, 'I have failed 
to hear a single reastm advanced why this court should now be 
disbanded and placed in the dump heap.’ 


G. The Transportation Act of 1920— A Constructive 
Railroad Policy— The Commlssion A.ssumes 
Broad Managerial Supervision 

The Transportation Act of 1920®“® was a vitally important 
statute both in respect to the substantive powers of regulation 
which it created, and in re.s{>ect to the changed responsibilities 
of the Interstate Coniinerce Commission. The experience of 
war-time control had left an indelible impression. Government 
operation had been unjxjpular, but tliere were few indeed who 
failed to realize that we ^ould never be able to return to the 
old regime. It may be said that the Act of 1920 embodied our 
first constructive railroad policy. It represented a change from 
the old policy of restriction and discipline to that of a positive 
governmental responsibility to see that an efficient and self- 
sustaining transportation system should prevail. The Act was 
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based upon the most thoroughgoing and intelligent examina- 
tion of the railroad problem, in all of its aspects, that had ever 
taken place. 

1 . BACKGROUND AND LEGISLATIVE HISTORY OF THE ACT OF IQZO 

We have seen that in 1915 President Wilson had called for 
a careful study of the entire transportation problem and that 
in response to his request the Newlands committee, a joint com- 
mittee of the two houses, had been set up. This committee con- 
ducted hearings from November 1916 to December 1917, when 
it abandoned its inquiry because of the advent of federal con- 
trol. Its attention was not focused upon emergency problems 
but upon the broad transportation problem under normal con- 
ditions. In its thirteen months of activity it spread upon the 
record the views of a large number of experts upon railroad 
matters and its hearings were printed as an appendix to the 
hearings of the Senate committee which in 1919 was considering 
tlie bill that became the Transportation Act of 1980.-’“-' Thus 
the work of the Newlands committee forms an important chap- 
ter of the legislative history of that Act. 

President Wilson’s annual message of 1918 dealt with the 
railroad problem. He presented no plan but declared that the 
nation clearly could not return to the old conditions of pre-war 
days. Almost simultaneously the Interstate Commerce Commis- 
sion in its annual report emphasized that important changes 
of policy and enlargements of powers were inevitable. On De- 
cember II, 1918, Director General McAdoo sent a letter to the 
chairmen of the Senate and House committees on interstate 
commerce proposing a five-year extension of government con- 
trol of railroads as a transitional and experimental period.®"® 
This proposal precipitated the active consideration of the rail- 
road problem. 

During 1919 the House Committee on Interstate and Foreign 
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Commerce, under the chairmanship of Mr. Esch of Wisconsin, 
held extensive hearings on the entire problem. The Senate com- 
mittee, with Senator Cummins as chairman, held somewhat 
shorter hearings. Public interest in the railroads was at fever 
heat. Practically everyone had some solution to offer. The Con- 
gressional committees listened patiently to a large number of 
proposals. Of special interest and importance were the plans 
presented by the Association of Railway Executives, the Na- 
tional Association of Owners of Railroad Securities, the Inves- 
tors Protective Association, the National Transportation Con- 
ference called by the United States Chamber of Commerce, and, 
finally, the Railroad Brotherhoods who presented the famous 
‘Plumb Plan.’ On November 17 the House passed the Esch 
bill “““ which had emerged from these long deliberations, a bill 
that in its general features formed the substance of the Act of 
1920. On December 20 the Senate substituted and passed the 
Cummins bill.*"' This bill had two novel features, a provision 
for the federal incorporation of all railroads and the establish- 
ment of a trans{jortation board in addition to the Interstate 
Commerce Commission. This latter proposal we shall examine 
more closely at another point.*"* On December 24 President 
Wilson issued a proclamation announcing the return of the 
railroads to private operation on March t, 1920. The divergent 
House and Senate bills went to conference, and it proved very 
difficult to effect a compromise. This was, however, finally done 
and the conference report was presented on February 18, 1920. 
Bitter debate ensued in both houses, but the imminence of the 
termination of federal control made delay impossible. The bill 
passed the House on February 21, passed the Senate on Febru- 
ary 23, and was signed by the President on February 28. The 
next day at midnight the railroads were turned back to their 
owners in accordance with the Presidential proclamation and 
under the provisions of the new statute. 

aoG. H.R. 10.15S. 60lh Cong., sd sess. (1919). 
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2. SUMMARY OF THE PROVISIONS OF THE ACT 

The Transportation Act of 1920 was a very comprehensive 
statute, and treated a number of problems with which the Inter- 
state Commerce Commission was not directly concerned. We 
need discuss neither the provisions which dealt elaborately with 
the transfer of tlie railroads back to their owners, nor the clauses 
affecting labor, one of which established the Railroad Labor 
Board. The Act did enlarge the power and responsibility of the 
commission in four important ways; 

First, it relaxed previous restrictions upon pooling, permitted 
railroads to acquire other railroads with commission approval, 
and instructed the commission ‘to prepare and adopt a plan for 
the consolidation of the raihvay properties of the continental 
United States into a limited number of systems.’ Secondly, it 
gave to the commission authority over railroad security issues as 
a means of guaranteeing a sound financial structure, and it 
required a certificate of public convenience and necessity from 
the commission for the construction or abandonment of a road. 
Thirdly, it drastically modified the rate-making power. It im- 
posed on the commission the affirmative duty to fix railroad 
rates which would bring in a fair return upon the entire rail- 
road investment of the country, and set up the famous ‘recap- 
ture clause’ designed to help get tlie weaker railroads on their 
feet. The commission was given power to establish minimum 
rates and to prevent injurious discriminations by the slates 
against interstate commerce. Finally, authority to supervise car 
service, given to the commission temporarily by the F.sch Act 
of 1917,“““ was elaborated and made permanent. This included 
the power to require adequate service, to prevent abuses in re- 
spect to it, and to exercise wide powers in emergencies. The 
commission was not structurally changed, but its membership 
was increased from nine to eleven. 

3 . TOPICS AND ISSUES IN HEARINGS AND DEBATES 

We need not here review the long and vigorous debates on 
the recapture clause and other issues of railroad economics. 

2og. Supra, 107. 
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Important discussions, however, centered around the proposals 
persuasively put forward to change the Interstate Commerce 
Commission by dividing it up, by subtracting some of its im- 
portant powers, and by setting up additional agencies to help 
administer the nation's new railroad policy. We may tabulate 
these briefly and indicate their chief sponsors. 

a. Proposals for reorganizing the national system of 
railway regulation 

Some of the proposals either did not directly affect the com- 
mission or would have made it into a wholly different kind of 
institution. The famous ‘Plumb Plan' sponsored by the Rail- 
road Brotherhoods called for government ownership of rail- 
roads and their operation under private lease. The so-called 
'Amster Plan' provided for the federal incorporation of all rail- 
roads in one giant company to be supervised by the Interstate 
Commerce Commission, 'rhe ‘Warfield Plan’ undertook to 
guarantee a G per cent return on railroad investments: provided 
for six regional commerce commissions: and pnivided for die 
formation of a corporation managed by nine interstate com- 
merce commissioners and eight representatives of the railroads, 
to serve as a clearing house for railroad operation. Passing these 
without further comment, we may mention the following pro- 
posals, which directly affected tlie commission and which re- 
ceived more serious consideration. 

A federal railroad commission to supplement the Interstate 
Commerce Commission and to take over much of its executive 
and administrative work was proposed by the Railway Exc*cu- 
tives before the Newlands committee in 1916.®“ 

A department of transportation under a Cabinet Secretary 
was urged by the Railway Executives in 1919.“" This depart- 
ment would take over the administrative and executive tasks 
already in the hands of the commission and also the important 
managerial duties that Congress was clearly about to create. 

A transportation board to supplement the Interstate Com- 
merce Commission was more widely sponsored. This board 
would be independent in the sense of not being part of an exec- 
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utive department, and it would perform the administrative and 
managerial duties just mentioned. This proposal was made by 
the National Transportation Conference, a widely representa- 
tive group called together by the United States Chamber of 
Commerce to consider the entire problem.-^^ It was supported 
by the Railway Executives as a second choice if they were un- 
able to get a department of transportation. A referendum held 
by the Chamber of Commerce gave overwhelming endorsement 
to the transportation board plan. The Senate Committee on 
Interstate Commerce was converted to the idea, and it was in- 
corporated in Senator Cummins’s bill as it finally passed the 
Senate. 

The National Association of Railroad and Utility Commis- 
sioners favored a transportation board having purely advisory 
powers and charged with the duty of investigating railroad con- 
ditions and recommending policies to the Interstate Commerce 
Commission.®^® This received little consideration. 

b. The need for a separate planning agency 

The proposals just described rested upon common assump- 
tions and were supported by arguments very similar in nature. 
One of these assumptions was that the effective planning of a 
national transportation policy must be handled by some agency 
other than the Interstate Commerce Commission. The Railway 
Executives, in defending in 1916 their proposal for a federal 
railroad commission, charged tlie Interstate Commerce Com- 
mission with failure to understand the necessity for broad plan- 
ning and with inability to consider the transportation problem 
as a whole. They argued that, swamped with individual cases 
which it must handle, the commission was inherently unable 
to take a broad view of the whole situation. The proposed rail- 
road commission would assume this important task of planning, 
with which an overburdened Interstate Commerce Commission 
was unable to cope. One of the major duties of the secretary of 
transportation, as head of the proposed dejjartment of transpor- 
tation, was to organize this broad planning function. In the 
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words of Mr. T. D. Cuyler, chairman of the Pennsylvania Rail- 
road: 

. . . He should be charged with the responsibility of recommend- 
ing from time to time to the President such measures and policies 
as in his opinion would promote the interests of the public and the 
adequacy of the transportation service.®** 

As the discussions of the proposed transportation board pro- 
ceeded, it became clear that one of its important responsibilities 
would be in the field of planning. It was to function as a sort of 
super-budget board, blocking out the policies necessary for the 
business interests of the railroad system and the welfare of the 
country, while the Interstate Commerce Commission was to ad- 
just railnxid rates to the terms of this proposed budget or plan. 
The report of the Chamber of Commerce emphasized this 
point: 

The development of a unified national system of transportation 
is an executive task that can be performed only by creating a board 
primarily administrative in purpose and organization. The Inter- 
state Commerce Commission, in the regulation of rates and in the 
performance of the other duties with which it is charged, will have 
as much work as it can successfully perform.**® 

It seemed to be generally agreed that the Interstate Commerce 
Commission could not be expected to meet tlie planning needs 
which were felt to exist. Mr. Alba B. Johnson testifying before 
the House committee sharply criticized the commission for its 
failure at this point. He said: 

I now wish to give you another impression. This second impres- 
sion was one of incredulous amazement that any group of eight men 
having to do with transjjortation in the United Slates could have 
lived and worked through these last few years and come before you 
without apjiarently the faintest realization that the countiy is con- 
fronted with a railroad problem requiring heroic measures.®*® 

To this Commissioner Clark, representing the commission, re- 
plied that he 

. . . appeared on behalf of an administrative tribunal, possessing 
only delegated powers and charged with the administration of cer- 
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tain acts of Congress. We have never thought tliat it was our mis- 
sion to outline certain acts of Congress.=“i' 

c. The merger of powers in the commission 

As new powers of railroad regulation were being created, it 
was vigorously argued, as in earlier debates, that conflicting and 
incompatible duties must not be conferred upon the Interstate 
Commerce Commission. This idea lay back of every proposal to 
take from the commission its administrative and executive pow- 
ers. The Railway Executives in 1916 emphasized the violation 
of the separation of powers which they felt was inherent in the 
commission’s authority. They said: 

. . . The Interstate Commerce Commission is likewise clothed 
with different functions which are inconsistent and which violate 
the principle that the legislative, executive and judicial departments 
shall be kept separate and distinct . . . 

. . . The foundation of our liberties is tlte .separation of what arc 
termed inconsistent functions of government. You have one judicial 
department; you have one cxc*cutive department which is not judi- 
cial and not legislative; you have one legislative department which 
is not judicial and which is not executive. The ideal of free govern- 
ment is that those functions shall be kept di.stinct from one another. 
It was thought that if a legislator shoiikl be a judge there would be 
no use for the judge, because he would susiain his act as legislator, 
and so with these other functions; in order to be useful each depait- 
ment must be protected from invasion by the other. And yet we find 
that wholesome government princijjlc is violated in the pie.seiit or- 
ganization of the Interstate Commerce Commission. They arc- 
judges; they are, in a measure, legislators; and they are administia- 
tors of the system of regulation.***® 

The constitutional argument, however, had by this time be- 
come purely academic, as no court had lent it any support. 
Much more cogent was the plea that the commission’s adminis- 
trative and prosecuting duties robbed it of the neutrality neces- 
sary for the impartial handling of its judicial tasks. This was 
emphasized repeatedly. Mr. Lovett, president of the Union Pa- 
cific, put it thus: 
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, . . One of the most substantial and insistent complaints of rail- 
road owners and executives is that the performance of these execu- 
tive duties of detection and prosecution, and the state of mind to 
which such point of view leads, tend naturally and inevitably to 
unfit the commissioners to act impartially in determining contro- 
versial matters which the law commits to them for decision.®^® 

Speaking for the Railway Executives, Mr. Thom voiced the rail- 
roads’ fear that they could never secure adequate appreciation 
of the operating needs of the carriers, the need for expansions 
and promotions, and other managerial problems, from a body 
like the Interstate Commerce Commission set up to handle the 
quasi-judicial duties of rate regulation and discipline.®*® Fur- 
thermore, the vitally important administrative and managerial 
duties which Congress was about to give to the commission 
would subject that body to intense political pressure. Its past 
freedom from such pressure was due to the fact that it had 
closely confined itself to quasi-judicial functions. It was further 
charged that if the commission was given the job of developing 
a national railroad system, conflicts within the commission 
about the relation of this policy to the commission’s regulatory 
dudes would be bound to ensue. As Mr. Alba li. Johnson 
pointed out: 

Does it take the eye of a prophet to see what would happen 
within a commission made up partly of builders and partly of 
judges? At the first important dificrence of judgrnent over the 
aniotitit of earnings necessary in the public interest the tribunal 
would be rent in twain and in a few hours two factions in the coun- 
try would begin to struggle for control.*®* 

And finally it was urged that the same men could not handle 
effectively two sorts of work so different in character. Neither 
job would be well done. As Mr. Johnson put it: 

. What is proposed is to transform the commissioners from 
judges into men of action. 

. . . But if you could and did transform these judges into men of 
action, what would become of the machineiy of justice which it has 
taken us 32 years to construct and develop? *** 
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d. Should there be a separate agency for administrative 
and managerial work? 

A vigorous drive was made, mainly by the railroads, to have 
created some kind of separate agency, a commission, a depart- 
ment, or a board, on which could be placed the administrative 
and managerial burdens which the government under the pro- 
posed statute was about to assume. These various proposals were 
defended on the following grounds: 

In the first place, the Interstate Commerce Commission was 
already badly overworked. It had more tasks to perform than it 
could efficiently handle. The Senate committee in reporting out 
the Cummins bill providing for a transportation board de- 
clared; 

Every member of the Senate knows that the Interstate Commcrre 
Commission is the most overworked body of men in the Govern- 
ment of the United States; its members arc able and industrious, 
and they labor continuously from the beginning to the end of the 
year. Nevertheless they cannot keep pace with the demands already 
made upon them, and, oftentimes, justice delayed is justice denied. 
The bill the committee has presented inrrea.scs tremendously the 
work which some body of men must do if its provisions arc 
promptly carried into effect. It was apparent to the committee that 
it must adopt one of two alternatives: It must either recommend a 
very considerable enlargement ot the commission, with such divi- 
sion into sections as would permit indc))cnitent action; or it must 
recommend the creation of a distinct body. It chose the latter alter- 
native. In determining the division of work, power, and responsi- 
bility as between two bodies, the committee has traced a clear, ob- 
vious line. It lias not btxm able, always, to observe the exact distinc- 
tion; but, in the main, it has succeeded in doing so.”’ 

In the second place, the burdens of the commission would 
be greatly increased by the new tasks being created. A transpor- 
tation board was needed to take over this new work. As Senator 
Cummins expressed it in the Senate: 

. . . The transportation board, on the other hand, is intended to 
act— if I may use the term, although I hesitate to use it— as a Gov- 
ernment general manager of the railways of the country. I do not 

SS3. S. Rept. 304, 66th Cong., 1st ses.s. (1919), Part i. go. 
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mean a general manager in the sense that it is to interfere with the 
ordinary movement of trains, but it is a general manager in the 
sense that it is watching for the public what should be added to our 
transportation facilities and opportunities as well.*®* 

In the third place, the new and important administrative 
managerial functions could be efficiently and expeditiously per- 
formed only by a separate agency. The job of judging was one 
thing, the job of administrative management another. The In- 
terstate Commerce Commission was equipped by tradition, by 
temperament, and by the requirements of law to act judicially 
or quasi-judicially, but it could never handle the important 
new functions under consideration. Speaking for the Railroad 
Executives Mr. Thom declared: 

My argument is that if we arc to succeed as a business enterprise, 
the machinery which controls us must be suitable for prompt and 
adaptable action; it must be able to act with as near an approxima- 
tion to what a business man would do in the control of his own 
business as the exigencies of the public interest will permit. 

Now, wc have, 1 think, in the commission form of government 
and regulation, lost sight of that essential requirement of business 
conditions. We have organized the Ixxlies of regulation on the basis 
of deliberation and on the basis that no business step can be taken 
until the end of deliberation, be it six months or be it a year.*** 

Mr. Lovett said: 

It must be apparent that these duties relating to the quality and 
character of the service rendercxl by the railroads, to the application 
of safety appliances and the maintenance of the same, to the condi- 
tion of engines and other equipment and to the investigation, detec- 
tion, and prosecution of violations of the law, and regulations with 
respect to accident rcjiorts, etc., could be very much more promptly 
and effectively handled in an executive department of the Govern- 
ment than by a semijudicial tribunal tliat can act only in confer- 
ence. But the greatest advantage would be the time it would give 
the commission for the performance of its more important duties, 
of passing upon rates and determining questions which only such a 
body can properly determine, and also in relieving that commission 
of the petty prosecuting activities which tend to unfit its members 
for their more important duties.*** 

*24. 59 Cong. Rec. 287. 
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These arguments were not left unanswered. The Interstate 
Commerce Commission through its representatives asserted that 
with projjer internal reorganization it could handle successfully 
the new job. It emphasized, however, the importance of that 
reorganization. Commissioner Clark declared: 

. . . The Commission has varied, important and rather multi- 
farious duties. In my opinion the commission can successfully deal 
with the duties now resting upon it and those jiroposed to be as- 
signed to it only by a thorough organization similar to that which 
would be created by Federal or private corjrorations having varied 
and important activities. It will be necessary to organize bureaus or 
subdivisions of the commission to take charge of the atiministration 
of certain acts or provisions of law, the commission in the first place 
interpreting the law and laying down the rule of policy to be fol- 
lowed, and retaining the right to make any changes in tlie rules .so 
laid down, or to deal with important fundamental questions that 
might arise. It is physically impossible for one man lo master and 
keep up with the details of the administration of the law affecting 
regulations of rate.s, fares, and charges, the valuation law, and the 
proposed new duties under the car service section, and the super- 
vision of security issues. 1 believe tliat such an organization under 
the commission could be effected and be made effit.icnt and effec- 
tive. I do not doubt that the same end could in substance be reached 
under a logical division of duties and powers as between the com- 
mission and a board of transportation. Which plan shall be followed 
is largely a matter of policy to be determined by Congress, but as I 
indicated in my previous appeal ance before the committee, the com- 
mission is of opinion that one body with appropriate bureaus and 
subdivisions is better.*^^ 

It was urged further that a separate agency dealing with rail- 
road policy and exercising administrative and managerial duties 
would tend to become an essentially political body, without the 
status of judicial aloofness and subjected to terrific pressures. 
Conflicts between the commission and the proposed transporta- 
tion board seemed to be inherent in the very terms of their 
rather vaguely established jurisdictions. The commission itself, 
furthermore, would be seriously weakened in authority and 
prestige by what was regarded as a subordination of it to the 
new board. 


Mj. Ibid. vol. Ill, S896. 
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Finally, the House Committee on Interstate and Foreign 
Commerce bluntly declared that it would be a practical impos- 
sibility to draw a workable division line between the functions 
of such a board and those of the Interstate Commerce Commis- 
sion. The committee declared tliat the task of administering the 
nation’s railroad policy in all of its aspects ought to be left in 
the same hands. The proposed transportation board could not 
for many years acquire as thorough knowledge of the railroad 
problems as that already possessed by the commission. The ad- 
ministrative duties now assigned to the commission ■were being 
soundly administered, and had in no way interfered with the 
proper handling of the commission’s judicial work. On the con- 
trary: 

. . . The commission has been aided in the performance of its 
judicial functions by reason of the intimate knowledge its members 
have acquired as to practical problems of railroad administration 
arising out of the administration of these several acts. In short, your 
committee fears that the creation of a transportation board, no mat- 
ter how dearly its duties may be differentiated from those tliat arc 
to be left to the Interstate Commerce Commission, will result in a 
division of authority and hence in a divided responsibility.'^* 

e. Regional commissions 

It was urged during the debates that railroad regulation 
should be in some measure decentralized geographically by 
creating a number of regional commissions with authority to 
conduct hearings and to issue preliminary orders which would 
be stibject to review by the Interstate Commerce Commission. 
This proposal came from the shippers and reflected the feeling 
that local interests had not been adequately recognized in some 
of the commission’s proceedings. The advantages claimed for 
regional commissions were these: They would increase the effi- 
ciency of the Interstate Commerce Commission by relieving it 
of the task of conducting its own hearings. Regional commis- 
sions having greater knowledge of the facts could conduct these 
hearings more thoroughly and efficiently. Regulation would be 
brought ‘closer home to the people,’ and more exhaustive exam- 
ination could be given to cases which the full commission had 

2s 8. H. Kept. 456 to .iccompany H.R. 10453, 66th Cong., ist sess. (1919), 4. 
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been obliged to skimp under pressure of time. Finally, regional 
commissions located permanently in different parts of the coun- 
try would work more amicably and effectively with state com- 
missions. The Interstate Commerce Commission opposed this 
form of decentralization. If decentralization was desirable it 
would be better to create branches of the Interstate Commerce 
Commission, so that the regulatory machinery would remain 
integrated. The argument against regional commissions was 
summed up by the House committee as follows: 

. . . This phase of the problem was given very full consideration 
in the hearings and by the committee, with the result that the com- 
mittee believed that it was better to leave the administration of the 
existing law and of the pending bill, should it become law, solely 
in the hands of the Interstate Commerce Commission. While such 
subordinate agencies might relieve the commission of some of its 
work, decisions would result which lacked uniformity. There might 
be as much diversity of decisions as there has been on the part of 
district courts with reference to war-time prohibition. Such diversity 
of decisions begets uncertainty, and uncertainty— especially in rate 
matters— is highly detrimental to tlie shipping interests and to the 
general public. Moreover, no time will be saved in the adjudication 
of rate cases by the creation of these subordinate agencies. The 
amount involved can not be the limitation, as in the case of the 
United States district courts, because of the fact that a rate case in 
which but a small amount of money is involved may involve the 
application of a principle of widest application. 'I'his would mean 
that appeals would be necessarily taken from the subordinate agency 
to the commission here at Washington resulting in greater delay 
than if no subordinate agency had passed upon the {jijestion.“'-“ 


f. Internal reorganization of the commission 

The drive to divide the job of railroad regulation between 
the Interstate Commerce Commission and a transportation 
board took no serious account of the alternative possibility of 
creating an internal division of labor within the commission 
itself. Such an internal reorganization was not, however, en- 
tirely ignored. Mr. Thom, speaking for the Railway Executives, 
admitted that ‘the commission itself might perhaps be reorgan- 
ized and its duties divided,’ but felt that this would not ade- 
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quately solve the problem. On the other hand, the opponents 
of the proposed transportation board urged that the commis- 
sion could be so strengthened and reorganized as to render any 
new agency unnecessary. As we have just seen, Commissioner 
Clark, in asserting that the commission could cope with any new 
responsibilities Congress might give it, stressed the fact that in- 
ternal readjustments would be necessary if the job were to be 
well done. 

g. The nature of the commission and its functions 

In the debates and discussions we have been analyzing there 
was a tendency to emphasize the judicial character of the com- 
mission’s work and to refer to the commission as a court or tri- 
bunal. In 1906, to meet the charge that legislative or judicial 
powers were being delegated to it, the administrative or execu- 
tive character of the commission was strongly stressed. When in 
1910 there was fear of subordinating the commission to an ex- 
ecutive department under the provision requiring the Attorney 
General to defend commission orders before the Commerce 
Court, emphasis was laid upon the legislative character of the 
commission and the fact that it was an ‘arm of Congress.’ In 
1920, with vast administrative and managerial responsibilities 
about to be conferred upon it, the judicial nature of the com- 
mission tvas emphasized. As Mr. Johnson expressed it: 

This, mark you, is a judicial body. It adjudicates citizens’ rights. 
It has made peace in the United States where once there was con- 
flict, and it is relied' upon to continue the calm and even-handed 
administration of justice.''®^ 

And much of the railroads’ argument for a department of trans- 
portation or a transportation board w’as based on the theory 
that administrative and executive duties ought not to be im- 
posed upon judges. 

231. Supra, note si2, op. cit. vol. li, I 534 - 
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H. The Emergency Transportation Act of 1933— The 
Federal Co-ordinator of Transportation 

The passage of tfie Act of 1920 minus any provision for a 
separate transportation board meant the final defeat of the 
drive to separate tlie administrative functions of the Interstate 
Commerce Commission from its quasi-judicial functions. The 
pTU})osal seemed permanently shelved. Furthermore, the com- 
mission promptly took on the new and extensive duties im- 
po.scd by the Act of igao and has carried the additional burden 
effectively. The Act of 1920 remains the basis for our present 
system of raihvay regulation and no substantial changes tvere 
pioposcd or made until the emergency legislation of 1933- 

I . background of the emergency transportation act of 1933 

After the passage of the Act of 1920, railroad regulation 
moved along smoothly. The roads entered ujrmi a period of 
substantial prosperity which continued until about 1929. The 
normal routine of the commission was up.set during this period 
liy one event which greatly increased its labors— the passage by 
Congress in 1925 of the Hoch-Smitli Resolution.'’-' This resolu- 
lioii was an attcmjit to instruct the commission so to juggle the 
rate structure as to secure lower rates for agricultural jiroducts. 
'riie attempt was far from successful. 

The depression hit the railroarls seriou-sly, and the commis- 
sion was faced with acute proldems of railroad rate adjustments 
and modifications of .service. The credit structure of the roads 
was .seriously imjiaired. The recapture clause from which so 
ninch hud been hoped in 1920 proved to be unworkable. No 
large amounts were ‘recaptured’ out of excess earnings and 
none of the funds so recaptured were loaned. The passage in 
1932 of the Reconstruction Finance Corporation Act®’’ pro- 
vided some emergency relief on the credit side. The amendment 
to the Bankruptcy Act passed in 1933 gave further aid to 

232. Jan. 30, 1925, 43 Stat. at L. 8ui. 

233. Act of Jan. 22, 1932, 47 Stat. at L. 5. 
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railroads in financial difficulties, and the National Industrial 
Recovery Act contained sections applicable to the railroads. 
Shrewd observers agreed, however, that if the railroads were to 
weather the storm some flexibility must be injected into their 
regulation and substantial co-ordination must be effected to 
eliminate wasteful duplication of effort and competition. To 
meet these needs the Emergency Railroad Transportation Act 
of 1933 was passed. 

2. LEGISLATIVE HISTORY OF THE ACT OF I933 

The legislative history of the Act of 1933 was very brief. 
Sliortly after Secretary of Commerce Roper took office, railroad 
representatives presented to him a proposal for the reorganiza- 
tion of the railroads and for certain amendments to the Act. 
Mr. Roper invited three members of the Department of Com- 
merce to meet with the railroad men. This group set up a three- 
man committee composed of Commissioner Eastman, the coun- 
sel to the House Committee on Interstate and Foreign Com- 
merce, and the chief of the Transportation Division of the 
Bureau of Foreign and Domestic Commerce; these were to con- 
tinue the study of the problem. At this juncture the Railway 
Executives produced a bill embodying the railroads’ proposals. 
This bill called for regional co-ordinating committees to elimi- 
nate competitive wastes, and for relaxation of the prohibitions 
of the Antitrust Act. It further provided for a co-ordinator of 
transportation to initiate and supervise tlie work of the commit- 
tees. The Department of Commerce committee revised this bill 
and presented it to the President. A White House conference 
on the bill was attended by the committee and by representa- 
tives of the railroads. After further discussions and revisions the 
President sent the bill to Congress, accompattied by a special 
message, on May 4, 1933.“” Brief hearings were conducted by 
lire Senate Committee on Interstate Commerce. There were 
brief debates in both houses but like most of the other early 
New Deal legislation the bill rolled smoothly along and be- 
came law on June 16, 1933. 

235. Act of June 16, 1933, 48 Stat. at L. 195. 

236. Act of June 16, 1933, 48 Stat. at L. 211. 
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3. SUMMARY OF THE PROVISIONS OF THE ACT OF 1933 

The Act of 1933 fell into two major divisions. The first com- 
prised certain emergency provisions intended to be tempiorary. 
The most important of these created a federal Co-ordinator of 
Transportation. This co-ordinator was to be apjwinted by the 
President or designated by him from amongst the members of 
the Interstate Commerce Commission. He was empowered to 
divide the railroads of the country into three groups— eastern, 
southern, and western. For each group there was to be a re- 
gional co-ordinating committee of five members selected by 
the railroads and two special members chosen by a method ap- 
proved by the co-ordinator. The ct)-ordinator was to promote 
actitm by the railroads to reduce duplication of services and 
facilities, and to permit the joint use of terminals and trackage. 
He had broad power to promote actions for the elimination of 
railroad wastes in general. He was to make a study of the 
entire transportation problem and develop plans for its perma- 
nent improvement. 

The second part of the Act comprised various permanent 
amendments to the Interstate Commerce Act. The recajiture 
clause was repealed. N<i friend arose to defend it. The Act ex- 
tended the existing power of the commission to permit or re- 
ject railroad consolidations and mergers by applying it espe- 
cially to unifications effected through holding companies and 
the like. Finally the commission was given authority to delegate 
substantial potvers to its employees and to single members of 
the commission. 


4. TOlMCS AND 1.SSUFS IN HEARINCiS AND DEBATES 

Tlie debates on tlie Act of 1933 centered first around the 
establisliment of the office of Co-ordinator of Transportation 
and his relation to tlie coiiiniissioii; and second around the in- 
ternal reorganization of the commission itself. 
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a. The co-ordinator and his duties 

In his message submitting tlie transportation bill to Con- 
gress, the President explained the reason for setting up a Co- 
ordinator of Transportation in tliese words: 

Our broad problem is so to coordinate all agencies of transporta- 
tion as to maintain adequate service. I am not yet ready to submit 
to the Congre.ss a comprehensive plan for permanent legislation. 

... As a temporary emergency measure, I suggest the creation of 
a Federal coordinator of transportation, who, working with groups 
of railroads, will be able to encourage, promote, or require action 
on the part of carriers in order to avoid duplication of service, pre- 
vent waste, and encourage financial reorganizations. Such a coordi- 
nator should also, in carrying out this policy, render useful service 
in maintaining railroad employment at a fair wage.=“ 

Commissioner Eastman elalrorated before the Senate Commit- 
tee on Interstate Commerce the functions of the co-ordinator. 
His statement is as follows: 

It will be seen from the summary of the provisions of the act that 
the coordinator is in no sense to be a czar of the railroads. He is to 
be an administrative officer of the Government whose principal duty 
shall be to aid and promote and, if necessary, require the coopera- 
tion on the part of the carriers which it is believed the emergency 
demands and which it is difficult, if not impossible, for those com- 
pjanies with their jealousies and intense rivalries and individual in- 
terests and present legal inhibitions to accomplish without outside, 
disinterested help and the aid of the Government. The Coordinator 
is given power, aprpropriate to the emergency, to act without the 
long delays of emergency procedure. On the other hand, in view of 
the fact that the orders of the coordinator may override the prohibi- 
tions and restraints of many existing laws. State or Federal, the bill 
recognizes the need for an opprortunity of review, after public 
hearings, by a public body experienced in these matters and know- 
ing the rea.sons for the laws.*’* 

Mr. Eastman emphasized the important duty of the co-ordina- 
tor to make recommendations for the general improvement of 
the national transportation system and, it may be added, Mr. 

238. Ibid. 
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Easlman continued to regard this planning function as the most 
important duty of the co-ordinator. Criticisms of the proposal 
were neither numerous nor impressive. Senator Borah felt that 
the commission itself could do everything the co-ordinator 
could do, and he objected to the co-ordinator's power to sus- 
pend the application of the antitrust laws to railroads.*’^'* Re- 
view of all of the co-ordinator’s orders by tlie commission did 
not seem to him to be adequate protection. Representative 
James M. Beck of Pennsylvania disliked the whole arrange- 
ment, declaring, ‘it is a very debatable question whether the 
Interstate Commerce Commission has not done far more harm 
to the railroads than it has done good in its operations of 45 
years.’ He asserted that the co-ordinator would, in fact, be a 
dictator equaled only in power by the dictators administering 
re.sj)ectively the AAA and the NR A. ‘And now the dictator of 
tlie railroads, will, like Pompey, Crassus, and Caesar, divide the 
entire industrial field of America between them and exercise 
dictatorial powers not unlike the great triumvirate of ancient 
Rome.’ 

b. The relation of the co-ordinator to the commission 

There was little discussion of the relation of the co-ordinator 
to the commission. It was clear that he was to have no final 
powers but that all of his orders were subject to review by the 
commi.ssion on appeal, f’lirtheiinore, if he were chosen from the 
commission itself, the .^ct disqualified him from sitting on 
ajipeal in any case originating Irefore him. 


t. Internal changes in the commission 

The Act of 1920 aiithori/ed changes in the internal organiza- 
tion of the commission which were of great importance to it. 
These, however, did not attract outside attention. In 1917 the 
commission had been given a limited power to delegate author- 
ity to divisions composed of not less than three commissioners 
with review by the entire commission.-** While this afforded a 
measure of relief it did not solve the problem. The commission 

*40. 77 Cong. Rec. 4*54. *4S. Aci of Ang. 9, 1917, 40 .Stat. at L. *70. 
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felt keenly the need of delegating to its staff final action in 
many routine matters. In its annual reports in 1928, 1929, and 
1 930 it asked Congress to authorize such delegations under defi- 
nite restrictions. These were, first, that investigations undertaken 
on the commission’s own motion, and therefore presumably of 
major importance, should not be delegated to subordinates. 
Secondly, contested cases involving testimony at public hear- 
ings should not be delegated except with the express consent 
of the parties. And finally, any party affected by such delegated 
powers should have the right to petition for a rehearing, either 
by a section of the commission or by the full commission. 

In 1933 Commissioner Eastman presented to the House com- 
mittee the commission’s request for power to delegate its au- 
thority. His statement in behalf of the proposal is as follows: 

Sound principles of organization demand that tlio.se at the top be 
able to concentrate their attention upon the larger and more impor- 
tant questions of policy and practice, and that their time be freed, 
so far as possible, from the consideration of the smaller and less im- 
portant matters of detail. 

A further, and to my mind serious, effect of the continual drive of 
this routine work is that it is difEcull for the commissioners to find 
time to study the essential statistics of railroad operation, to gras]) 
the trend of events, and to ponder in quiet over the really big ques- 
tions of policy and principle. There is, of course, in the last analysis 
no more important work than that which the Commission tan do.’-*® 

Mr. Eastman went on to explain why he believed that an in- 
ternal reorganization of the commission’s structure and proce- 
dure was vastly preferable to the proposal to transfer the com- 
mission’s administrative duties to a sejiarate agency. His argu- 
ment on this fioint merits quotation at length. 

Without going into details, one idea which pcrsi.sts in certain 
quarters is that the commission should be freed from its administra- 
tive duties and confined to tho.se which are judicial. Apparently it 
is the thought that the administrative duties should either be elimi- 
nated or handled by some other public body. I find it very difficult 
to draw such a line of distinction between our duties. As a matter 
of law, the great bulk of our duties are neither administrative nor 

8.13. Hearings before the House Committee on Interstate and Foreign Cuni- 
merce on H.R. 743*, 7ad Cong., 2d sess. (1933), 7, 9. 
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judicial but instead are legislative. That has several times been de- 
clared by the Supreme Court. The commission is not a court nor an 
executive department but an agency of Congress, created to do 
work, very largely, which would otherwise devolve upon Congress. 
About the only chiefly judicial work which we do, so far as I am 
aware, is the awarding of damages for past violations of the law 
which we administer, such as the charging of unreasonable rates in 
the past. 

Of course, most of our legislative work involves the weighing of 
evidence offered by opposing parties, just as you have to weigh evi- 
dence on matters before you. But this is by no means Lonfined to 
rate cases; it is equally true of every contested proceeding which we 
hear, whether it involves rates or securities or service or safety devices, 
or new construction or any other matter with which we deal. Nor 
is it true that the commission was ever intended by Congress to be 
a mere passive tribunal for the decision or arbitiation of issues pre- 
sented by opposing parties. The original act gave the commission 
the power to initiate investigations not only upon complaint but 
ujxjii its own motion. It was intended that the commission should 
be an expert and active agency, with full jjowers of investigation 
into railroad affairs and with authority to produce of its own ac- 
count such evidence as it might conceive the decision of a given case 
to require. It was recognized that the general public is in no posi- 
tion to prc.sciit evidence relative to matters which are peculiarly 
within the railroad’s own knowledge and which can only be ascer- 
tained through power to examine their books and records. 

Finally, it is not true Uiat controversies between shippers and car- 
riers with respect to rates are the only railroad controversies which 
are affected with a public interest. As the interstate commission act 
now recognizes, there are many other controversies between carriers 
and investors, between carriers and their employees, between car- 
riers and the general public, and between carriers themselves which 
are equally affected with a public interest. Good administration re- 
(juires that the handling of such matters, which are interrelated, 
.sliould be coordinated so far as prattirable in the hands of a single 
public body. The commission uses all of its bureaus in the conduct 
of its work generally. Service agents, for example, have proved help- 
ful in rate cases, as well as accountants and valuation engineers. 1 
could give many illustrations of this sort of thing. If a division were 
to be made, I would not know where to draw the line between ad- 
ministrative duties on the one hand and judicial or quasi-judicial 
duties on the other hand. Nor do 1 believe that an attempt to draw 



The Emergenq' Transportation" Act of 1933 137 

such a line vrould serve any useful purpose. On the contrary, it 
would impair efficiency and effectiveness and increase expenses.^** 

These arguments proved persuasive, and without opposition 
the commission was given the authority it asked for. It may also 
be added that in the brief debates in 1933 no new light was 
thrown ujjon the nature of the commission’s powers or its rela- 
tions to the other branches of government. 

5. THE I.EGISLATIVF. RECOMMENDATIONS OF CO-ORDINATOR 
EASTMAN 

Commissioner Joseph B. Eastman was the logical man to be 
Co-ordinator of Transportation, and he was promptly appointed 
by President Roosevelt. He took seriously the task imposed 
upon him of recommending legislative changes- and the plan- 
ning of a more effective national transportation system. The 
thoughtful and cogently supported proposals presented in his 
four annual reports form a part of the recent legislative history 
of the Interstate Commerce Commission, even thotigh some of 
them were not adopted. We may therefore summarize them 
here. 

The first brief report of the co-ordinator was of a purely pre- 
liminary nature.’*’' It discu.ssed the question. Is there need for a 
radical or major change in the organization, conduct, and regu- 
lation of the railroad industry which can be accomplished by 
federal legislation? No legislation was, however, proposed. 

The second report recommended three bills. The first pro- 
posed national regulation of motor carriers engaged in inter- 
state commerce, and with minor changes this bill became the 
Motor Carrier Act of 1935.’*’ The second bill provided for the 
federal regulation of water carriers by the Interstate Commerce 
Commission. This authority was not at once granted to the In- 
terstate Commerce Commission, but to the Maritime Commis- 
sion by the Merchant Marine Act of 1 936. The Transportation 
Act of 1940, however, took tlie power to regulate domestic water 
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rates Irom the Maritime Commission and gave it to the Inter- 
state Commerce Commission. A third bill proposed certain 
minor changes in the Interstate Commerce Act with which we 
are not concerned. 

The co-ordinator’s third report launched out into more 
controversial waters. The earlier proposals were repeated, and 
changes in the Bankruptcy Act as it affected railroads were pro- 
posed. Turning to more general problems Mr. Eastman urged 
that if the Interstate Commerce Commission was to take over 
the regulation of all forms of transportation it must be better 
equipped to carry on the job. He presented three weaknesses 
in its organization. First, linal audiority on all important mat- 
ters still rested in the full commission; and as this was too large 
in number for effective action, for many purposes final author- 
ity should be given to smaller groujis. Second, the chairman of 
the commission carried the full working load of a commissioner 
and was therefore unable to exercise any administrative super- 
vision. The chairmanship, moreover, rotated from year to year 
so that there was no certainty of getting or keeping the best 
man for the post. In the third place, reform in the procedure by 
which the commission worked could be secured only by action 
of the entire body rather than by a responsible administrative 
chairman. These were serious defects and to meet them the 
co-ordinator made definite and elaboiate proposals. 

In the first place, the chairman of the commission should be 
designated by the President and should serve his full term in 
that capacity. He should be made an administrative officer with 
responsibility for the efficient handling of a>mmission business. 
In the second place, ]>enn.ancnt divisions should be set up to 
handle special parts of the commission’s rvork. These should 
deal with finance, railroad matten;, water and pipe lines, motor 
carriers, and aviation. Special divisions should be set up ad hoc 
to deal with other problems. These divisions would vary in 
membership from three to five, and it was later proposed that 
their membership should rotate, which would require an in- 
crease in the membership v)f the commission. These divisions 
would have final authority to deal with problems lying within 
their jurisdiction. In the third place, there should be a control 

!!.|8. H. Doc. 8g, 74111 Cong., ist sesn. (1935). 
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board consisting of the chairman of the commission and the 
chairmen of the several divisions, to supervise the administra- 
tive activities of the chairman of the commission. It should 
secure the specialization and co-ordination necessary in the field 
of regulation and, working with die co-ordinator, it should deal 
with all legislative matters. Mr. Eastman summed up the advan- 
tages of these three plans as follows: 

... It would give the Commission, what it does not now have, a 
permanent executive officer relieved from many routine duties and 
witli the specific duty of promoting die expeditious and efficient 
conduct of its business and the improvement of procedure . . . 

It would provide for specialization in the regulation of the dif- 
ferent types of carriers; but at the same time make provisions for the 
coordination of regulation through a Control Board, in order to 
avoid conflicting or inconsistent policies . . . 

No matter would be determined by a body of more than 5 nicin- 
bers, and the usual number would be 3, thus avoiding the time- 
consuming deliberations of a laigcr body.®*" 

In the fourth place, the Co-ordinator of Transportation should 
be retained as a permanent planning agency. Mr. Eastman felt 
strongly that the planning function could not be successfully 
carried on by a separate department of transportation or by any 
political body. The commission itself was too busy to plan, and 
planning was too important to be farmed out to subordinates. 
Planning must be carried on by someone associated with the 
commission but not overburdened by participation in its regu- 
latory work. The need would be met by making permanent the 
office of Co-ordinator of Transportation. 

The co-ordinator, however, did not carry with him his col- 
leagues on the commission. The commission sent his report to 
Congress, but sent also its own vigorous objections to his pro- 
posals for its reorganization. These objections were as follows; 
It was premature to reorganize tlie commission until Congress 
decided whether to make fresh delegations of power. No new 
members were necessary to carry the existing load. The commis- 
sion should be given wide authority to reorganize itself rather 
than be reorganized by the rigid statutory arrangements pro- 
posed by the co-ordinator. The control board would really be 

249. Ibid. ag. 
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the commission, while the rest of the members would become 
little more than examiners. A permanent chairmansJiip would 
not be desirable, but if it were the commission already had 
power to keep its chairman in office. The centralization of ad- 
ministrative authority in a single officer was objectionable. No 
action was taken by Congress on Mr. Eastman’s proposals. 

The fourtli report of the co-ordinator repeated the recom- 
mendations previously made and answered the objections urged 
by tlie commission. Mr. Eastman stood his ground on all major 
points, insisting that statutory reorganization was necessary be- 
cause the commission would not reorganize itself. The commis- 
sion again repeated its objections to Mr. Eastman's plan, hold- 
ing that new members were not needed and urging in place of 
his proposals the creation of a .series of appellate divisions to 
which certain classes of commission business might be taken. 

In February 1935 the Senate Committee on Interstate Com- 
merce under the chairmanship of Senator Wheeler held hear- 
ings on Mr. Eastman’s reorganization bill, and Mr. Eastman 
and Chairman McManamy botli testified. Mr. Eastman repeated 
his charge that a body of eleven men ‘partakes somewhat of tlie 
nature of a town meeting. It is inevitably unwieldy and slow in 
many <jf its movements, and it invites debate and divergence of 
opinion.’ He reiterated tliat the commission had no real ex- 
ecutive head and retjuired a permanent chairman to act as ad- 
ministrative director, subject at all times to the supervision of 
the control board. He contended that a regulating body could 
not plan. 

... It is difficult for ihetn to find time for general lescarcli into 
fundamental questions or for thought along broad lines. A regulat- 
ing commission is not a court but it is like one in many ways. 

If the Goveiiimeni is to deal wisely with tjans|>oi'taiion, however, 
it must be able to look ahead, prevent evils from developing, if pos- 
sible, and plan for the future. A tribunal for the settlement of con- 
troversies is necessary, but some public agency should be locating 
the fundamental problems, both pieseut and prospective, and giv- 
ing study and creative thought to thcm.==* 

*50. H. Doc. 394. 74th CoHR., ad scss. (1936). 

251. Hearings before the Senate Coraraitiee on Tiiterstale Commerce on Bills 
to Amend the Interstate Cuiiiinerce Act (S. 1629, S. 1632, and S. 1635), 74th Cong., 
1st sess. (1935), 104. 

252. Ibid. III. 
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To carry on this important function a permanent co-ordinator 
was needed. 

Chairman McManamy replied that flexibility of organization 
was of vital importance to the efficiency of the commission. He 
elaborated his objections to a permanent chairmanship, and the 
general tenor of his testimony suggests that he regarded the task 
of long-range planning by the government to be substantially 
less important than did Mr. Eastman. No legislation grew out 
of the hearings. The office of co-ordinator continued year by 
year, but Congress allowed it to expire by limitation in June 
1936 and Mr. Eastman resumed his former place on the com- 
mission. 

It was not until three years later that anything was done in 
the way of reorganizing the commission. A commission order 
effective July 1, 1939, reduced the number of divisions in the 
commission to five and gave to each carefully defined juris- 
diction. Each division was authorized to assign to individual 
members thereof any matter referred to the division, except 
investigations initiated by the commission or contested pro- 
ceedings involving public hearings in which the parties do not 
consent to siuh delegation. The assignment to individual com- 
missioners of the supervision of the various commission bu- 
reaus was continued. There was much more extensive delega- 
tion of work to individual members, subject always to review 
citlier by a division or by the entire commission. The annual 
rotation of the chninuanship was replaced by a three-year 
term, and the chairman was given the duty of seeing that the 
work of the commission was done promptly and efficiently. Mr. 
Eastman became the first tfnee-year chairman in July 1939.“"” 


I. Recent I.eglslation 

We may mention briefly four statutes passed by Congress 
since the Act of 1933- None of these changed the structure 
or status of the Interstate Commerce Commission, but each 
affected its jurisdiction and power. The Federal Communica- 
tions Act of 1934 relieved the commission of all jurisdiction 
over communications by telephone and telegraph and gave it 

®r>3- Ann. Rq>t. of llie I.C.C. (>939). 1-5. 

254. Act of June 19, 1934. 48 Stat. at L. 1064. 
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to the newly created Federal Communications Commission. 
The Interstate Commerce Commission had never fully exer- 
cised its authority over the telephone and telegraph companies 
and was wholly willing to have the additional burden taken 
away. 

We have already mentioned the Motor Carrier Act of 1935““ 
based essentially upon the bill proposed by Co-ordinator East- 
man. This was a very important statute. It imposed upon the 
commission the enormous task of setting up effective federal 
regulation of motor carriers engaged in interstate commerce. 
Not since the Hepburn Act of 1906 had the range of the com- 
mission's authority been so strikingly increased. In 1936 Con- 
gress passed the Merchant Marine Act^'" setting up the United 
Stales Maritime Commission. By so doing it repudiated the pro- 
posal made by Mr. Kastman that the regulation of water carriers 
Ite turned f)vcr to the Interstate Commerce Commission in or- 
der to secure a unified contiol of the nation’s entire transporta- 
tion system. The new commission, which we shall discuss in 
greater detail,**^ was given jjower to administer the new federal 
jTolicy of ship subsidies, and assumed also what little federal 
regulatory power had previously existed over shipping com- 
panies. The Act authorized the President after an interval of 
two years to transfer to the Interstate Commerce Commission 
the limited regulatory power over shipping rates and service. 
The President did not. however, exercise this authority. It 
seemed iimvise to transfer juri.sdiction over water carriers by 
F.xecutive order. After some delay it was decided to proceed by 
legislation. The President appointed special committees which 
during 1938 and 1939 explored anew the transportation prob- 
lem and made proptisals. After lengthy hearings by Congres- 
sional committees and much debate, Congre.ss finally passed the 
Transportation Act of 1940.“* 

This skitute placed inland and coastwise waterways under the 
Interstate Commerce Commission, but left foreign shipping in 
the hands of the Maritime Commission. As a result of this 
separate control over the tw'o clas.ses of tvater transportation 

*r,r,. Act of Aiig. 9, 1935, 49 St.it. at I.. 513. 

xr,G. Act of June *9, 1936, 49 .St.it. at I.. 19S9. 

257. Infra, 267 (F. 

25R. Act of SepteinlieT 18, 1940. 
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the Interstate Commerce Commission is now able to impose 
on domestic water carriers much more drastic and comprehen- 
sive regulation than it had seemed feasible to impose on all 
water carriers when these had, under the earlier Act, included 
ocean shipping lines. These domestic water carriers are now 
subject to control roughly similar to that which governs the 
nation’s railroads. Thus at last all the main classes of trans- 
portation by which interstate commerce is carried on, except 
air carriers, have been placed under a single regulatory author- 
ity, the Interstate Commerce Commission. 

The Act of 1940, however, dealt with much more than water 
carriers. In its opening paragraph Congress announced a ‘Na- 
tional Transportation Policy,’ embodying among other things 
the impartial and balanced development of transportation by 
rail, road, and water, the promotion of safe and efficient service, 
reasonable rates, sound economic conditions for the carriers, fair 
wages and labor conditions, and co-operation with the states. 
The Act codified various amendments to the Interstate Com- 
merce Act. It created a board of investigation and research of 
three members, appointed by tlie President and the Senate at 
salaries of $10,000 and empowered to command information. 
This board was instructed to investigate the relative place of 
the railroads, motor carriers, and water carriers in an adequately 
balanced national transportation pilicy. the extent to which the 
three types of carriers have received public hnancial support, 
the forms of taxation to which tliey are subjecteii, and any other 
matters relevant to the effectuation of the national transporto- 
lion policy stated in the statute. The board is to make a pre- 
liminary report in 1941. and annual and final reports. It expires 
in two years unless continued for two more years by the Presi- 
dent. 


J. Recent Unofficial Proi*osai.s for Reorganization of the 
Interstate Commerce Commission 

Before closing this history of the Interstate Commerce Com- 
mission we may mention two interesting proposals coming 
from unofficial sources and dealing with problems previously 
discussed, but still unsolved. 

In March 1934 a transportation conference held at the 
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Union League Club at Chicago made public its report, which 
was as follows: Experience showed that the administrative 
commission was the ideal mechanism for government regula- 
tion, even though such a commission combined duties which 
were legislative, executive, and judicial. The Interstate Com- 
merce Commission, however, was sadly overburdened and im- 
portant changes were needed to secure the efficiency that is so 
imperative. There must be set up a completely unified system 
of regulation of the national transportation system. This unified 
regulation should be confided to the Interstate Commerce 
Commission as the best possible agency for handling the task. 
The commission must, however, be given relief in order to 
carry on its functions effectively. It should be relieved of what 
the conference described as ‘the function of transportation pro- 
motion,' a function vitally necessary to the proper development 
and co-ordination of transport facilities. This task of promotion 
ought not to be handled by a quasi-judicial regulatory agency. 
It should be carried on by a single-headed organization com- 
pletely free from regulatory responsibilities. Both regulation 
and promotion, however, must be kept free from political in- 
fluence and therefore neither the Interstate Commerce Com- 
mission nor the proposed traiisjx)rtation promotion agency 
should be part of any executive department of the government. 
Here again the long-standing demand for a separate agency to 
plan and co-ordinate became articulate.'^" 

In 193.S1 to meet the de.sjx;rate situation arising out of the 
depression, the holders of railroad securities set up a special 
committee to investigate and prop<jsc measures of relief. This 
committee was composed of ex-President Coolidge, Alfred E. 
Smith, Bernard Baruch, Clark Howell, and Alex Legge. This 
committee, in a report which .-Mfred E. Smith was unwilling 
to sign,'"" attacked the merging of legislative, judicial, and 
executive jwwers itt the hands of the commission, and recom- 
mended that the commission be so reorganized as to segregate 
internally these functions. The report staled that the quasi- 
judicial task of regulation suflered as a result of this combina- 
tion of authority, and rendered the commission quite incapable 
of effective planning. It was therefore of vital importance to 

*59. Report of Transportation Conference of 1933-1931, ‘17*52. 

s6t). Report of the National Transportation Comniiitee (1933). 
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set up separate planning madiinery through which the broad 
problems affecting the railroad industry could be adequately 
appreciated and dealt with. 

Of some interest is the supplementary memorandum filed by 
Alfred E. Smith. Mr. Smith was convinced that the Interstate 
Commerce Commission had outlived its usefulness. He said: 

... I find, however, little in recent history to justify the continu- 
ance of the Interstate Commerce Commission as now organized. 
This implies no criticism of its members. They have attempted to 
function under an obsolete and unworkable law, and in the face of 
conditions which call for intelligent planning and leadership as dis- 
tinguished from endless debate on details ... 1 believe that too 
much emphasis has been plated on the juditial functions of the 
Interstate Commerce Commission, especially on valuation and rate 
making, and too little on the planning and administration. 

Referring to the complications and difficulties which had arisen 
in connection with railroad valuation, Mr. Smith continued: 

. . . Suppose that just a little common sense had been substi- 
tuted for all this scientific hash, this maze of regulation and red 
tape? I favor the abolition of the Interstate Comniercc Commission 
and the creation in its place of a new department of transporta- 
tion headed by one man, or a one man buieau head in the Depart- 
ment of Commerce determining policies with the approval of the 
Secretary of Commerce. What we need is a new transportation sys- 
tem, not endless hearings on a system that does not work.““* 

zGi. Ibid. 41 f. 



IV 


THE GROWTH OF THE COMMISSION 
MOVEMENT 


I. THE FEDERAL RESERVE BOARD 

A. The Federal Reserve Act oe' 1913 

The second independent regulatory commission was the Fed- 
eral Reserve Board set tip in 1913. It was established to meet 
a very different problem from tliat assigned to the Interstate 
Commerce Commission, but a problem equally important. In 
composition, duties, and procedure the two bodies bore only a 
very superficial resemblance to each other, but one thing they 
had in common— they were both independent of the executive 
branch. Each was created in order that government control of 
a great economic problem could be made effective. The Fed- 
eral Reserve Board, however, was essentially a managerial 
agency actually sharing in the direi tion of banking operations, 
exercising no tjuasi-judicial duties, and settling no disputes. 


1. BACKGROtJND OF THE FEDERAI. RE.SF.RVE ACT 

Prior to tlie Federal Reserve Act of 1913 * the United States 
had been carrying on under an antiquated and inadequate 
banking system. This system was built on the National Bank- 
ing Act of 1863 with some later modifications. The banking 
and currency system of the country was a national disgrace. 
Periodically calamities in the fonn of bankers’ panics empha- 
sized the existence of what Carter Class called ‘the Siamese 

1. Act of Dec. 23, 1913, 38 Scat, at 1 .. 251. 
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twins of disorder ... an inelastic currency and a fictitious 
reserve system.’ * Bank reserves tended to flow to the fi na ncial 
centers where they were lent as call money to those operating 
on the securities exchange. The panic of 1907 sharply empha- 
sized tlie need for reform. Out of the wreckage emerged the 
Vreel and- Aldrich Act of 1908,“ passed as an emergency meas- 
ure. This permitted national banks to issue ‘emergency bank 
notes’ on a more liberal security basis than before, but in lim- 
ited amounts and under heavy taxation. More important still, 
it set up the National Monetary Commission composed of nine 
senators and nine members of the House, ‘to inquire into and 
report to Congress at the earliest date practicable what changes 
are necessary or desirable in the monetary system of the United 
States or in the laws relating to banking and currency.’ 

The National Monetary Commission under the chairmanship 
of Senator Aldrich studied the problems assigned to it from 
1908 until igi2. It accumulated a vast amount of information 
relating to foreign and domestic banking and monetary prob- 
lems. It brought together a very extensive library. It ultimately 
submitted to Congress a report in forty-odd volumes,* accom- 
panied by a bill for the complete reorganization of the Ameri- 
can banking system. This bill, known as the Aldrich bill," was 
introduced in the Senate by Senator Burton and referred to the 
Committee on Finance. It proposed to pool all bank reserves 
in one central system to be called the National Reserve Associ- 
ation. This was to be a corporation with capital subscribed by 
the member banks. Any national or state banks or trust com- 
panies could join. Subscribing banks located in contiguous ter- 
ritory were to be grouped into local associations. These, in 
turn, were to be organized into fifteen district associations, each 
one of which was to have a branch of the central association. 
Through its district branches, which were autonomous only in 
the exercise of the right to rediscount, the National Reserve 
Association exercised the principal banking functions of hold- 
ing cash and reserves, discount and rediscount, transfers of 
balance, and note issue. 

s. Carter Class, An Adventure in Constructive Finance (1927). Got 

g. Act of May go, igoS, gg Stat. at I.. 546. 

4. S. Doc. 24g, 6ad Cong., 1st sess. (1911). 

5. S. 4431, 6ad Cong., ad sess. (igia). 



148 The Federal Reserve Board 

The Aldrich bill was popularly regarded as proposing a cen- 
tral bank, and to any scheme of central banking the Democrats, 
who had captured control of the House in 19*0, were impla- 
cably opposed. The bill therefore was not actively considered 
in Congress, but throughout tlie long fight culminating in the 
Federal Reserve Act its influence was important. It loomed in 
the offing as a possible alternative, and represented a rallying 
jxiint for the Republican opposition to tlie bill which finally 
passed. In his message to Congress on December 6, 1912, Presi- 
dent Taft urged adoption of the Aldrich bill with modifications. 

2. STEPS IN THE I-EGISLATIVE HISTORY OE THE ACT 

The Federal Reserve Act was passed after one of the most 
bitter and dramatic fights ever waged to enact an important 
federal statute. The story begins in the fied Congress in 1912. 
In that year the House ordered an investigation of the ‘money 
trust’ by its banking and airrcncy committee. Simultaneously 
it was decided to attempt reform of the banking legislation, 
and the House committee accordingly divided itself into two 
sections to handle these widely different tasks. The chairman 
of the committee, Mr. Pujo, look over the ‘money trust’ inves- 
tigation and with Mr. Samuel Untermyer as counsel put on a 
very spectacular show. Tiie sulKommittee on banking reform 
under the chairmanship of Carter Glass of Virginia undertook 
to devise a reserve banking scheme. The Democratic platform 
of 1912 contained the statement: ‘We oppose the so-called 
Aldrich bill or the establishment of a central bank.’ The Glass 
committee accordingly did not seriously consider the Aldrich 
bill, but at the same lime it felt free to use any parts of it or 
any of the materials collected by the National Monetary Com- 
mission that suited its needs. It began active work on a bill in 
the spring of 1912, but Congress adjourned in August with the 
work of the committee unfinished. In November the Democrats 
elected Woodrow Wilson as President, and a powerful majority 
in both houses of Congress. 

During the short session of the expiring Congress the Glass 
subcommittee went forward with its task. Glass and Parker 
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Willis, the technical adviser to the committee, conferred with 
the President-elect during the winter months and Wilson made 
important suggestions which later formed tlie basis for the Act. 
During January and February the subcommittee held hearings 
but they did not disclose the nature of the bill which they were 
working upon. They had already arrived at the point of favor- 
ing a regional reserve system with a central board but were not 
as yet willing to expose the new plan to the opposition attack. 

The Glass subcommittee expired on March 4, 1913. President 
Wilson summoned a special session of Congress on April 7 
and forced it to remain in session until December 1 when the 
regular session of Congress convened; nevertheless work on the 
banking bill was delayed. The House Committee on Banking 
and Currency was not organized until early in June. Rumor 
has it that the banking interests hi New York tried to bring 
about the abrogation of the seniority rule, which would make 
Glass chairman of the House committee, in older to secure a 
chairman favorable to the Aldrich bill. If this is true. President 
Wilson’s influence was suflicient to prevent it, and Carter Glass 
became chairman of the House committee in June. Simultane- 
ously Senator Owen of Oklahoma became chairman of the 
Senate Committee on Banking and Currency. Conferences were 
held at the White House at which the views of the President 
were made plain, and the influence of Wilson was dominant 
throughout. It is doubtful whether a majority of the House 
Democrats was really friendly to die federal ie.serve bill® that 
had been whipped into shape. A bitter light ensued, and Anally 
it was necessary to invoke die disciplinary action of a party 
caucus to bring Democratic support into line. Mr. Glass led this 
fight, and finally under caucus pressure the bill went to the full 
Committee on Banking and Currency, which on September 10 
reported it to the House. After a five-day debate it jiassed the 
House on September 18 by a vote of 287 to 85. Otdy three 
Democrats voted against the bill; 48 Republicans voted for it 
and 82 against it. 

The banking interests and other opponents of the Glass bill 
tried every possible means to prevent Senate action during the 
special session, but President Wilson refused to consent to an 

6. H.R. 7837, 63d Cong., 1st sess. (1913). 
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adjournment without such action. The Senate Committee on 
Banking and Currency held extensive hearings, largely attended 
by the bankers. Tremendous pressure was directed against the 
bill. After long delay the Senate committee reported the bill 
without recommendation and a Senate debate ensued. A Senate 
caucus was held after which the House bill, somewhat altered, 
passed the Senate on December ig by a vote of 54 to 34. Three 
Republicans voted for the bill and no Democrats voted against 
it. House and Senate differences were ironed out in conference; 
the conference report passed both houses on December 22, and 
the bill was signed on December 23. 


3. SUMMARY OF THK ACT l)F I9I3 

Tlie Federal Reserve Act created a regional Federal Reserve 
System built up around twelve federal reserve banks, and 
placed this system under the general direction of a Federal 
Reserve Board. 

Federal reserve banks were set up in twelve cities. These 
were bankers’ banks, created mainly to hold bank reserves. 
Each had nine directors divided into three classes. Three rep- 
resented the banks and were chosen by them; three were chosen 
by the banks to represent the commercial, industrial, and finan- 
cial interests of the district: three were chosen by the Federal 
Reserve Board and one of these was to be chairman. 

A Federal Reserve Board was set up, composed of the Secre- 
tary of the Treasury, who was to act as chairman, the Comp- 
troller of the Currency, both ex officio, and five members ap- 
pointed by the President to represent the financial, industrial, 
commercial, and geographical interests of the country. Two of 
the five had to be experienced in banking or finance. All 
appointive members held for ten-year staggered terms unless 
sooner removed for cause by the President, and from these the 
President designated a governor and vice-governor of the 
board; the governor was to be ‘the active executive officer.’ 

The powers of the board were managerial and supervisory. 
They were managerial in respect to tlie fixing of the rediscount 
rate, the control of bank reserves, the issuance of bank notes, 
and other lesser matters. They were supervisory with respect to 
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bank examinations and the power to remove directors and 
officers of reserve banks. 

An advisory council was created composed of bankers who 
were selected from each reserve district by the banks. This 
council was to sit witli the board, express its judgment upon 
matters of policy, and offer advice. It had, however, no legal 
powers. 


4. TOPICS AND 1.SSUES IN HEARINGS AND DEBATES 

The original issue in the struggle for banking reform lay 
between some form of central bank and a regional reserve sys- 
tem. This battle was lost, however, in the election of 1912, 
which placed in power a party firmly opposed to any central 
banking scheme; we need not. tlierefore, go into the merits of 
the controversy. On the Federal Reserve Act itself and esjie- 
cially on the provisions relating to the Federal Reserve Board 
there was dist:ussion and controversy, which we may analyze. 

a. Nature of the federal reserve board’s task— a supeivisory 
and managerial job 

Those setting up the projected federal reserve board were 
aware that they were giving to it a new kind of regulatory 
power. The board’s task was not one calling for hearings, argu- 
ments, trial examiners, and the settling of disputes between 
parties by qu.asi-judicial process. It was instead the control and 
management of banking policy and the directing of banking 
operations. 'Fhe original Glass plan had provided a system of 
decentralized reserve banks with no central control over them. 
The Comptroller of the Currency was to supervise them as he 
had always supervised national hanks. President Wilson, how- 
ever, had insisted upon a central board as a ‘capstone’ of the 
whole system, and this had proved an entering wedge for a high 
degree of central control. Wilson wanted this board to do more 
than merely supervise the regional banks, but he insisted that 
it must exercise no direct banking functions. There was steady 
effort by certain Republican congressmen to give the board 
actual banking duties. As the bill took final shape it was clear 
that the federal reserve board was to exercise powers far beyond 
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those of a bank examiner. Mr. Glass presented on behalf of the 
committee sixty-six duties ^ to be performed by the board. First, 
it was to have disciplinary control over the reserve banks and 
their officers, including the power to suspend and remove the 
latter, and under certain circumstances to litiuidate the former. 
Secondly, it was to have full autliority over bank-note issues. 
Thirdly, it would control the rediscount rate and coiild compel 
reserve banks to rediscount the paper of other reserve banks. 
Fourthly, it could readjust reserve requirements to meet the 
needs of the banking system. Broadly, it was to have power to 
see that a flexible bank-note currency was kept available and 
that the whole banking structure operated smoothly and se- 
curely. Parker Willis summed up the general character of the 
job a.s.signcd to the board as follows: 

. . . This bill . . . keeps the control of the broad banking 
powers in the hands of the Government, while it leaves the actual 
tran.saction of banking operations to practical bankers in the dis- 
trict . . . 

This bill has been criticized, I notice, in a good many quarters, as 
putting the Government into the banking business. It seems to me 
that it takes the Government out of the banking business. That is, 
it puts the funds of the Government into commercial use, and then 
lets the actual process of banking be carried on in these country 
districts by trained bankers, and it kce])s Government supervision 
in the hands of Government officers . . . 

It .should be an organization for the exercise of large powers of 
supervision and control; while I think that the individual banks 
should be narrowly connned to business operations, going ahead on 
their own initiative, so far as that does not conflict with the general 
welfare. That strikes me as the distinguishing feature of this bill.® 

b. The board form for the control agency 

It was generally agreed that government authority over the 
banking system should be vested in a board rather than in a 
single officer. Mr. Gla.ss originally proposed to leave this power 
in the hands of the Comptroller of the Currency, but this was 
before he had con.sidered increasing the purely supervisory 
duties tvhich that officer had long performed. President Wilson 

7. H. Rept. Gg, Cjd Con);., 1st sess. (1913). 

k S. Doc. 232. vols. xv-xvii, 63d Cong., 1st scss. (1913), 3050 f. 
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liad immediately and firmly insisted upon a board. As a matter 
of fact, the idea tliat federal control should be exercised by a 
board made it easier and safer to extend the range of that con- 
trol. The bankers unanimously favored a board as a central 
control agency. The Aldrich bill, their pet proposal, had pro- 
vided for one. Such a board was roughly similar to the boards 
of directors with which bankers were familiar. It seemed easier 
to protect a board from political control than to protect a single 
appointed official. And more important still, the board form 
of organization afforded an opportunity for banker representa- 
tion, which the banking fraternity at the outset believed that 
they could secure. No one appears to have favored the concen- 
tration of banking control in a single officer. 

c. The independence of the board— The problem of 
ex-officio members 

Tfie problem of the independence of the Federal Reserve 
Hoard was much more difficult and complicated than the prob- 
lem of the independence of the Interstate Commerce Commis- 
sion. This distinction was fully recognized by the Congressional 
leaders engaged in defining tlie board’s powers and status. 
They gave to the new federal agency broad powers affecting the 
entire banking and currency system. Certain of these powers 
could not effectively be exercised in complete isolation from 
the executive branch of the government, particularly the 
Treasury. In fact, one of the problems relating to the Federal 
Reserve Board which has never been clearly settled is how far 
it is wise to associate it with and possibly subordinate it to 
Treasury policy, and how far it ought to enjoy the independ- 
ence which we associate with tlic quasi-judicial regulatory 
bodies. The problem was not overlooked in the debates on the 
Act of 1913. 

It is significant that bipartisanship was not required in the 
selection of the appointive members of the board. In explain- 
ing his bill in the Hou.se in September 1913, Mr. Glass pro- 
posed a federal reserve board of three ex-officio members and 
with appointive members chosen under the bipartisan rule." 

g. 5u Cong. Rec. 4644. 
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This bipartisan requirement was dropped out of the bill 
shortly afterwards, and later efforts to restore it failed. In the 
Senate, Senator Weeks emphasized that members of the board 
ought to be men experienced in banking and finance and 
chosen without reference to party affiliations.*'* At no time did 
any Senate bill contain the bipartisan requirement. It seems 
likely that the vigorous and successful demands for representa- 
tion on the board of special groitps and of special regions over- 
shadowed the normal fear that partisan domination would 
result unless specifically forbidden. It may he noted that there 
has never been a bipartisan requirement affecting the Federal 
Reserve Board and there is no siicli requirement in the present 
Act. 

The placing of the Secretary of the Treasury and the Comjj- 
troller of the Currency on the projected hoard as ex-officio 
members was a frank recognition of the vital interest which the 
executive branch of the government had in the board’s dom- 
ination of policies affecting currency and credit. How far could 
a federal reserve board wisely be made independent of the 
Treasury, and to what extent would the presence on the board 
of these executive officers undermine its independence? 

There was sharp criticism of this ex-offit:io arrangement. Tiie 
tasks which the board rvould have to perform were intricate 
and exacting. If properly done they would retpiire the full time 
of highly competent persons. They c:ould not he handled suc- 
cessfully by federal officials already burdened with the heavy 
load of other executive responsibilities. This point was clearly 
stated by Mr. Vanderlip before the Senate committee: 

... 1 believe it is bad to have ex officio members on that board 
and to have ex officio members whose duties are already sufficient 
to engross their time fully. This will be a very important board; it 
will be a man’s size job to be a member of this board. He ought to 
be devoting all his time to it. He ought to have experience. The 
board should have continuity. If you put Cabinet officers on that 
board they will of necessity go out with each change of administra- 
tion, and may go much more fiequcntly than that. They are fully 
engrossed, if they are properly looking after their other duties, and 
they can not, I believe, perfonn in a creditable manner the duties of 
this Federal reserve board.'* 


lo. 51 Cong. Rec. S79. 


11. Supra, note 8, op. cit. 1980. 



The Federal Reserve Act of 1913 155 

It was urged even more strongly that the ex-olRcio membership 
would result in political control of the board by the adminis- 
tration in power. The Secretary of the Treasury and the Comp- 
troller of the Currency are political officers. They represent the 
Administration. The Republicans protested that the proposed 
arrangement gave the President power to dominate completely 
the personnel of the board and consequently its policies. This 
control would center largely, of course, around the Secretary 
of the Treasury, and Mr. Mondell voiced his objections as 
follows: 

. . . Last, but not least, but, in fact greatest of all, the President 
appoints the Secretary of the Treasury, who is chairman of the 
boanl, supervisor of the manager, and director of the vice chairman 
the Comptroller of the Currency. In fact, the Secretary of the 
Treasury is the Pooh-Bah of the Glass system. He comes very near 
being the whole show.*® 

Various bankers also objected to what they feared would 
amount to partisan domination of the banking system. They 
declared that the federal reserve board should stand on ‘the 
same high plane that the Supreme Court of the United States 
stands on or tiiat the Interstate Commerce Commission stands 
on’ and they felt that this could not be attained under the 
system of ex-oflicio members. 

These arguments did not prevail, although little effort was 
made to answer them on their merits. There was an underlying 
assumption that a certain degree of 'political' control was im- 
perative if tile proposed federal reserve board was to enjoy the 
broad powers to be conferred upon it. There was a disposition 
to minimize the parti.san character which the board might take 
on as a result of ex-officio membership, and there was even a 
willingness to defend openly the tlieory that the banking and 
currency system of the country ought not to be wholly free 
from the control of the political party in power. 


d. The struggle for banker representation on the board 

The bankers throughout the country assumed that they 
would be given representation on any governmental board that 

12. 50 Cong. Rec. 4690. 

13. Mr. A. F. Dawson, president of an Iowa bank, supra, note 8, op. dt. 2097. 



1 56 The Federal Reserve Board 

might be created for the management or control of banking. 
The Aldrich bill embodying the recommendations of the Mon- 
etary Commission had provided tliat thirty-nine of the forty-six 
directors of the central reserve association should be bankers, 
as well as five of the nine members of the executive committee. 
In fact, one of the most vulnerable points about this program 
was that it established banker control rather than government 
control. It may be noted also that the first draft of the Glass 
bill gave the bankers thirty out of the thirty-six board mem- 
bers. 

The reasons urged in favor of banker representation were 
persuasive. The bankers had a tremendously heavy capital in- 
vestment involved, and they very naturally desired to have 
substantial influence in determining the policies affecting that 
investment. Furthermore, the problems involved were essen- 
tially technical problems. They would demand the expert 
knowledge of exjrericnced persons, and that pointed directly to 
men drawn from the banking world. It was also pointed out 
that only by placing on the board men drawn from the banking 
group would it be possible to prevent that organization from 
being swamped with political ap|x>intees or other uncpialified 
persons. The bankers did not claim the privilege of selecting 
members of the proposed federal reserve board, but merely the 
privilege of nominating a group of men from whom the Presi- 
dent might choose banker representatives. The position of the 
bankers on this point was clearly put by Representative Dyer 
of Kansas; 

It has been recommended that the board be increased from 7 to 
11, the four additional members to lx; selected from a list of nomi- 
nees: each reserve bank in the 12 sections of the country to name 
one candidate eligible for membership on the reserve board; submit 
same to the President of the United States: and out of the 1 2 he to 
select the additional four members. If the Government fears to 
name four men from the nominees thus selected, why should not the 
bankers and business men be afraid to turn over this corporation 
with casli assets of more than $500,000,000, and which will abso- 
lutely control the destiny of the Nation’s finances, to a politically 
appointed board, even though they be appointees of the President 
of the United States? The stockholders of the Central Banks of 
France, Germany, England, and Ganada are trusted with the man- 
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agement of the respective banks. Why, therefore, can not our stock- 
holder banks have 4 out of 1 1 directors? “ 

The general belief that the banking group would be given 
representation was rudely shattered by the adamant opposition 
of President Wilson. It has been rumored tliat Mr. Bryan, sus- 
picious of all bankers, was bitterly opposed to any form of 
banker control and won the President over to his position. Be 
that as it may, there is no question that President Wilson, 
single-handed, stopped the drive for banker representation. Mr. 
Glass gives us the dramatic story of the White House interview 
in which the issue was settled and settled finally. A delegation 
of bankers had come to Washington to press their point, con- 
ducted by Mr. Glass, who, along with Mr. McAdoo, strongly 
sympathized with the bankers’ position. They went to the Pres- 
ident’s office and stated their case. After they had done so at 
great length, the President inquired quietly, ‘Will one of you 
gentlemen tell me in what civilized country of the earth there 
are important government boards of control on which private 
interests are represented?’ Silence ensued, and the President 
inquired further, ‘Which of you gentlemen thinks the railroads 
should select members of the Interstate Commerce Commis- 
sion?’ As Mr. Glass put it, ‘There could be no convincing reply 
to either question, so the discussion turned to other points of 
the currency bill; and, notwithstanding a desperate effort made 
in the Senate to give the banks miiunity representation on the 
reserve board, the proposition did not prevail.’ 

The President’s position was not without support in Con- 
gress. Senator Ptjmcrene did not -wish to impose any special 
qualifications upon members of the federal reserve board and 
objected to their being chosen to represent any special inter- 
est.^® The President should be as free in making his selections 
as he is in nominating members to the Supreme Court. It was 
emphasized in the debates that in the Euroj)ean countries hav- 
ing central banks no representation on the controlling board 
had been given to the bankers themselves. Several congressmen 
argued that the absence of banker representation was one of 
the substantial merits of the proposed plan. While the hope of 

14. 50 Cong. Rec. 4680. iG. Supra, note 8, op. dt. 1044. 

15. Carter Glass, op. cit. 115. 
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the bankers to secure representation died slowly, it did finally 
die and there has been no later effort to revive the issue. 

e. Group and regional representation on board— 
Qiialificalions of mernbers 

In view of the wide powers to be given the new board it was 
natural that groups and sections to which the control of credit 
was a matter of vital importance should seek to secure repre- 
sentation on the board itself. The qualifications of board mem- 
bers stated in the Act represent a final compromise of these 
competing claims. 

In the first place, there was a definite drive to secure repre- 
sentation for agriculture. The original Glass bill had made the 
Secretary of Agriculture an ex-officio member of the board, but 
this provision was later droppetl out. Many felt that the Secre- 
tary of Agriculture was too busy to render useful service as a 
member of the board and that his presence upon it would not 
give adequate representation to agricultural interests. This 
view was stated by Mr. Manahau of Minnesota: 

. . . One nieinher of the board appointed should, of course, rep- 
resent the great industry of agriculture, which has never had the 
protection and help it deserves in the matter of banking facilities. 
Instead of being represented by one man, half of whose time is de- 
voted to Cabinet duties and the other half to banking duties, agricul- 
ture is entitled as the most imjiortant industry of the country to the 
best service of two of its strongest representatives, one to devote 
his entire time as a Cabinet official and adviser of the President and 
the other as a member of the Federal resci-vc board to devoie his 
entire time to the great subject of banking and currency as it affects 
the agricultural interests of die Nation.''' 

Agriculture did not secure representation until 1922. 

In the second place, an effort was made to give the geograph- 
ical sections of the country representation on the board. This 
was in part an expression of the rather common distrust which 
the western areas had of eastern financial domination. Repre- 
sentative Murray of Oklahoma stated the argument for sec- 
tional representation: 

17. 50 Cong. Rec. 5019. 
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It is admitted by Mr. Glass and the proponents of this bill that it 
will all depend on this board of seven, and I tell you that they 
must not only be honest and competent, but they must represent 
every section of this country. This board, if selected east of Wash- 
ington, would know little and care less about the ag^ricultural and 
other interests in the Western and Southern States. Our commercial 
paper is entirely different. In Oklalionia about the only prime com- 
mercial paper is that based upon cattle and agricultural products, 
particularly cotton. Therefore I introduced an amendment in the 
caucus providing that not more than one of these four appointed 
by the President shall be selected from the same regional reserve 
district. That amendment was adopted.’* 

In the third place, it was strongly urged that the board 
should be composed of persons ‘experienced in banking,’ and 
an attempt was made to put into tlie act spccilic requirements 
in these terms. This seems on casual glance to be entirely ap- 
propriate. It was pointed out by Mr. Glass, however, that the 
board was intended to be a governmental institution, that it 
had no banking functions as such, that its primary responsibili- 
ties were to see that the banking interests of the people as a 
whole were adequately represented. He felt accordingly that it 
would be unfortunate to confine its members to the men drawn 
from the banking fraternity.** The Secretary of the Treasury 
and the Comptroller of the Currency, both to be ex-officio 
members of the board, were more tlian likely to be practical 
bankers, and he feared that the board would have too many 
bankers on it rather than too few. The effort to require in- 
directly that meinbeis of (he Ijoard be bankers was regarded 
with the same suspicion in Administration circles as the early 
effort to secure direct banker representation. As the bill finally 
passed it required only two of the five appointed members to be 
‘experienced in banking or finance.’ It provided that only one 
member should be chosen from each federal reserve district, 
and that the others should be cho.scn with due regard to ‘dif- 
ferent commercial, industrial, and geographical divisions of 
the country.' 

18. Ibid. 5021. 


19. Ibid. 4641;. 
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f. The advisory council 

Mr. Glass states that in the White House conference in June 
1913, between the President and representative bankers of the 
country, the President stated his desire to have a federal ad- 
visory counf:il created. This advisory council was to be a com- 
pensation to the banking interests for the denial of banker 
representation on the board itself, and was to be made up ex- 
clusively of bankers. It was to sit at stated times with the board 
in an advisory capacity. It was to be composed of one member 
from each federal reserve district, chosen by the reserve bank 
of tl\p district. It was to have authority to confer with the federal 
reserve board on general business conditions, to make oral or 
written representations concerning matters subject to the 
board’s control, and more specifically it could call for informa- 
tion and make recommendations concerning the rediscount 
rate, rediscount business, note issues, open market operations, 
and similar matters. The advisory council, however, was some- 
thing more than a mere sop to the disapjwinted bankers. Mr. 
Glass regarded it as a highly valuable device through which 

the X ray of publicity is turned full upon the operations of this 
Federal reserve board. There tan be nothing sinister about its trans- 
actions. Meeting with it at least four times a year, and perhaps 
oftener, will be a bankers’ advisory council representing every re- 
gional reserve district in the system. This council w'ill have access 
lo the records of the board and is authorized to give advice and 
offer suggestions concerning its general jxrlicy. How could wc have 
exercised greater caution in safeguartling the public interest? ““ 

Senator Owen, chairman of the Senate Committee on Banking 
and Currency, pointed out an added advantage of the advisory 
council in giving ‘the Federal reserve board the intimate 
knowledge of the conditions of business in each and every 
section of the country where Uiere is established a Federal 
reserve bank.’ 

The bankers at the outset were far from pleased with the 
arrangement. Still hoping for direct representation on the 
board, they attached little significance to the advisory council. 
I’hc American Bankers Ass<Kiaiion voted to oppose the crea- 

20. Ibid. 4646. 21. Ibid. 5998. 
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tion of the council and throw its influence behind direct repre- 
sentation. The United States Chamber of Commerce, however, 
approved the council. When it became apparent that tlie bank- 
ers were not going to secure direct representation, they made 
strenuous efforts to increase the power of the advisory council. 
It was proposed that the advisory council should establish an 
executive office in Washington with a board staff and that at 
least two members of the council should attend all meetings of 
the board, but without votes. This plan was not adopted and 
the council was given the status of a purely advisory body. 


H. ‘Dirt Farmer’ Representation on the Board- 
Act OF 1922 -- 

The original proposal to put the Secretary of Agriculture 
on the Federal Reserve Board failed, and the farmers were left 
without direct representation. The power of the board over 
credit policy was, of course, very great and that credit policy 
impinged sliarply ui>on the agricultural interests at a time 
when agriculture tlie country over was suffering severely. The 
farm bloc in Congress began in 1921 a drive for direct agricul- 
tural representation on the Federal Reserve Board, representa- 
tion, furthermore, through a full-time appointed member 
rather than through the cx-oflicio service of a busy Cabinet 
officer. Senator Smith of South Carolina accordingly introduced 
an amendment to the Banking Act to read in part as follows: 
‘Of the five members thus appointed by the President at least 
two shall be persons experienced in banking or finance and 
one shall be a person experienced in and whose business and 
(Kcupation is farming.’ Explaining his amendment Senator 
Smith declared, ‘Everyone knows that we are trying, in a way, 
to laymanize this board.’ Mr. Wallace, the Secretary of Agri- 
culture, favored the principle of agricultural representation. 
At a hearing before the House Committee on Banking and 
Currency he said, ‘It seems to me that the membership of a 
board, which in time, if not now, will, through the exercise of 
its administration of the great credit machinery of the country, 

ea. Art of June 3, 1922, 42 Stat. at I.. 620. 

23. 62 Cong. Rec. 505, 521. 
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have a very direct influence upon policies and business in gen- 
eral, should be a cross section of our industrial life, including 
agriculture.’ The proposal rvas vigorously supported by agri- 
cultural spokesmen in both houses. Common justice, it was 
said, required that die farmer have the protection which such 
representation would give. Senator Heflin pressed this point 
with eloquence: 

. . . To-day the Federal Reserve Board holds its foot upon the 
neck of the grain industry', the cattle industry, and the cotton in- 
dustry and other industries of the United States, while Wall Street 
and Chicago look on and applaud. I am in favor of putting in the 
law this provision now before the Senate wliith requires the Ptesi- 
dent to appoint a practical farmer as a member of the Federal Re- 
serve Board as soon as another vacancy occurs. The business of agri- 
culture is entitled to this recognition. We demand it. Justice and 
fair play justify us in demanding it. 

When the cattle industry and the cotton industry and the giain 
industry are in distress and need financial aid and have to call on 
the F'cdcral reserve banking system, we want a real farmei on the 
Federal Reserve Board to look after those interests.^® 

He was vigorously supported by Senator Fletcher; 

That is the situation— not a farmer on the Farm Loan Board; not 
a farmer on the board of dircctois of a single Federal land bank, 
chosen by farmers. 'I'hink of it. The farmer has no voice in the 
choosing of the directors of the banks which he himself owns. Did 
you ever hear of such a situation as that? Is it not time that some 
people came here and put their heads together, representing the 
people of this country, and made an honest effort to see that the 
farmers of this country shall not be neglected and discriminated 
against in this humiliating and shameful way? Call it ‘agricultural 
bloc’ if you like; 1 would rather be a member of an agricultural bloc 
than of an aggregation of blockheads. The farmers of this country 
are not going to stand for that .sort of treatment. 'I’hcy do not know 
what is going on until it is jiointcd out to them, but when they do 
know it you may look for .something to hapj>cn.-“ 

Many who saw little practical advantage in adding a ‘dirt 
fanner’ to the board felt the advantage that the psychological 

24. Hearings before the House Coiiiiiiiiu-c on nankiiig and Cuneiicy on S. 
2203. 67rh Cong., 2d svi». (1922). 23. 

25. 62 Cong. Roc. 517. 
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effect of such a change would have in giving the farmer greater 
confidence in the Federal Reserve Board. 

The proposal, however, met substantial opposition not only 
from the financial interests of tlie country but also from many 
friends of the farmer as well. Senator Norris objected on prin- 
ciple to setting up specific qualifications of this sort for mem- 
bership on any governmental agency. He said: 

I have never had much use lor provisions of law which try to de- 
fine the kind of a man who shall be put on a board by the appoint- 
ing power. Very often when we enact laws we provide for a division 
between parties of the membership of boards. To my mind that is 
fundamentally wrong. If we enact a law which provides that a 
board consisting of five shall not have more than three of any one 
party on it we arc fundamentally wrong. In the first place, assuming 
that a President or other appointing power wanted to carry the bill 
out in good faith, it limits him to .such an extent that he is very 
often compelled to cast aside the men best fitted for the posi- 
tions . . . 

So, if in a law, you say to the President, 'You must aiipoint a 
man on this board who is a farmer,’ he can pick a man who is a 
farmer who has no sympathy witli farmers, who has no feeling 
whatever for agriculture, who would be the worst reactionary he 
could possibly get; yet he would tediriically comply with the law.®' 

lie was supported by Senator Edge, who emphasized the 
undesirability of limiting the President’s freedom of choice in 
the making of major apjxrintraents.®* Senator McLean said the 
jjroposal was a device to ‘stack’ tlie Federal Reserve Board and 
insisted that the board, like the Supreme Court of the United 
Suites, ought never to be stacked,’ Besides these objections 
grounded on rather general principles, it was urged that the 
‘dirt farmer’ requirement would be ineffective because it could 
be so easily evaded. Just what does it mean to require a mem- 
ber of the board to be ‘a person whose business and occupation 
is farming’? Senator McLean declared, ‘all that the worst pirate 
in Wall Street need do to qualify under the Senator’s amend- 
ment is to buy a lo-acre farm and a cow and a few chickens.’ 
Senator Glass, who favored substituting the Secretary of Agri- 
culture for the Comptroller of the Currency on the Federal 

27. Ibid. iigS. zg. Ibid. 524. 
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Reserve Board, doubted the effectiveness of the ‘dirt farmer’ 
requirement. He said: 

Frankly, however, 1 find myself in agreement with the Senator 
from Nebraska (Mr. Norris), who in his opening remarks said, in 
effect, that anyone who is simple enough to suppose that this pro- 
ftosed legislation is going to t reate a revolution in the policies of 
the Federal reserve banking system— that putting on a farmer is 
going to bring the millennium to tlic agricultural interests of the 
country— will find himself .sadly deceived.^* 

Further attack on the ‘dirt farmer’ proposal took the form of a 
sort of reduclio ad ahsurdum. This was illustrated by the 
amendment jjroposed by Senator Edge to add to the Federal 
Reserve Board two more members, one ‘a person experienced 
in and whose business and occupation is manufacturing,' and 
the other ‘a person experienced in and whose business and 
occupation is that of an official of org-anized labor.’ Senator 
Edge declared: 

Mr. President, needless for me to say, I do not favor the princi])le 
embodied in these amendments. This fad, 1 trust, 1 have already 
made clear. However, if any <la,ss i.s to lx- especially lecognized, I 
think it only consistent to jiermit those who do approve of this 
policy to have the opportunuy of going on record for or against 
the recognition of other inijjorlant business or organized inlciests.®“ 

Representative Loudon of New York, perhaps from different 
motives, introduced a similar amendment in the House for the 
addition of a labor representative to the board.*® 

A compromise was finally reached. The specific requirement 
that there be a dirt farmer was omitted, but an additional 
board member was created and the Act was amended to read 
as follows: ‘In selecting tlie six appointive members of the 
Federal Reserve Board . . . the President shall have due re- 
gard to a fair representation of the financial, agricultural, in- 
dustrial, and commercial interests, and geographical divisions 
of the country.’ 

31. Ibid. 1230. 

32. Ibid. 525. 


33. Ibid. 7520. 



The Banking Act of 1933 165 

G. The Banking Act of 1933 

Before discussing the Banking Act of 1933,“ we may mention 
the campaign led by Senator Glass in January of that year to 
amend the Federal Reserve Act by removing the Secretary of 
the Treasury from the Federal Reserve Board. This was the 
culmination of a growing feeling of dissatisfaction with tlie in- 
fluence and power of the Secretary in banking matters. Many 
prominent bankers had felt that the Administration exercised 
too great control through the Secretary, but Senator Glass was 
the most powerful supporter of the proposed change.*' His 
views on diis point commanded respect, for he not only was 
the father of the Federal Reserve System but he had been Sec- 
retary of the Treasury during tlie last days of the Wilson Ad- 
ministration. Speaking from his experience as Secretary, he 
declared that that oflicial had altogether too much power in the 
banking field. He was able easily to dominate the policy of 
the board. He controlled two votes on the board, since the 
Comptroller of the Current7 could be relied upon to follow 
his lead. Glass said that it had never been intended that the 
board should be used as an agency for ‘stabilizing the market,’ 
and he deplored the extent to which the President was able to 
dominate the policies of the board and the extent to which the 
board had become an adjunct of the Treasury. This position 
was strongly supported in the Senate. Senator i.ewis felt that 
the Federal Reserve Board ought not to be drawn into active 
relations with the Treasury." This alliance would create either 
a bureaucracy in which the Secretary dominated the board, or 
a bureaucracy in which the Secretary was dominated by the 
board. Either was objectionable. Senator Barclay went further 
and urged that all ex-officio members be removed from the 
board.*' He objected to the influence which these officers exer- 
cised over the board. Almost the only opponent of the proposed 
change in the Senate was Senator Huey Long. He argued that 
the only way to keep the Federal Reserve Board under the 
control of the representatives of the people was to have on it 
a number of persons appointed by reason of their broad politi- 

34. Act of June j6. 1933, 48 Slat, at L i6a. 36. Ibid. s*66. 
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cal interests. If the Secretary of the Treasury tended to domi- 
nate the board, there was all the more reason for keeping him 
there since in that way the board was held effectively respon- 
sible. Senator Long stated this point as follows: 

It is said that it is desired to take him off because he dominates 
the board. That is all the more reason why he ought to be kept on 
the board. The responsibility ought to be charged to the adminis- 
tration in power. The people ought to understand it. The Senators 
ought to have somebody they can go to. Mr. President, we ought to 
be able to go to the Secretary of the 7 'rcasury to complain; we 
ought to be able to call him here. When the .Secretary of the Treas- 
ury is dissociated from the Federal Reserve Board, then the Federal 
Reserve Board will constantly ‘pass the buck’ and say, ‘it is the 
Treasury Depailment that is responsible,’ and the Treasury Depart- 
ment will ‘pass the buck‘ back and say that it is the Federal Reserve 
Board this is responsible.^’ 

Senator I.ong further added that the proposal came too late. 
Secretaries Mellon and Mills were gone. Why make a change 
now that a liberal and democratic Secretary was about to take 
office? The Glass amendment pas,sed the Senate January 24, 
•93.^> W ^ 54 9> action was taken in the 

House, and the attention of Imth houses was soon riveted on 
new banking legislation of more comprehensive scope. 

In the 71st Congress the Senate Committee on Banking and 
Currency under the chairmanship of Senator Glass had been 
instructed to inquire into the Federal Reserve System and to 
recommend legislation. The Glass committee reported in the 
spring of 1933 and laid before Congress recommendations 
which without much change became the Act of June 16, 1933. 
The main provisions of tlie new Act were as follows: The term 
of office of the six appointive members of the Federal Reserve 
Board was increased from ten to twelve years to permit a va- 
cancy to occur every two years. The board was given greater 
control over its own internal management policies. The gover- 
nor of the board was to preside when the Secretary of the 
Treastiry was not present and the board was allowed to manage 
its own disbursements. In spite of Senator Glass's desire to re- 
move the Secretary of the Treasury from the board, this pro- 

38. Ibid. SZ76. 39. S. 1631, 73d Cong., ist sess. (1933). 
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posal was not included in the new Act. Senator Glass explained 
the omission as follows: 

That statement of the reasons why we eliminated the Secretary 
of the Treasury from the Board in the bill passed by the Senate 54 
to 9 will cause Senators to wonder why we did not persist in that 
action ... It was the unanimous judgment of your subcommittee 
that that official should be eliminated. We had not one single dis- 
sent from that view in the general committee. That provision of 
the previous bill is not included in this bill only by reason of the 
fact that the Secretary of the Treasury seemed to regard it as a 
personal affront to him and as a curtailment of his power which 
ought not to be made at this particular time. Therefore, we have 
omitted that provision of the bill. There may be a proposal to re- 
store it, in which event I could not conscientiously oppose.*" 

Wholly through inadvertence the new bill omitted the clause 
limiting the power of the President to remove members of the 
board hrr cause. Senator Glass two years later declared that he 
‘must have been asleep when that was eliminated from the 
A< t.’ There was no discussion on the point and the omission 
was not noticed. On the constructive side, the new statute cre- 
ated the Federal Open Market Committee. This committee w'as 
to have twelve members selected by the twelve reserve banks, 
and was to carry on open market transactions under rules laid 
down by the Federal Reserve Board. This substantially in- 
creased the board’s power over the general financial policy of 
the country. The statute created tlie Federal Deposit Insurance 
Corporation, but since this did not actively concern the Federal 
Reserve Board or impinge ujion its activities we need not con- 
sider it here. The Act broadened and more sharply defined the 
conditions of membership in the Federal Reserve System, lim- 
ited speculative activities by member banks and their officers, 
and gave the Federal Reserve Board broad powers over the 
relations of member banks with foreign banks or bankers. The 
debates on the Glass report and the subsequent bill threw little 
light upon the powers and status of the Federal Reserve Board. 

40. 77 Cong. Rcc. 37*5. 

41. Hearings betore a subcommittee ot the Senate Committee on Hanking and 
Currency on S. 1715 and H.R. 7617, 74ih Cong., ist sess. (1935). 39S. 
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D. The Banking Act of 1935— Increased Powers of Manage- 
ment AND PoLicv Control— Centralization 

1. background of the act and steps in its 
LEGISLATIVE HISTORY 

The Banking Act of 1935 was a part of the New Deal. 
The Administration was seeking to establish a ‘balanced econ- 
omy,' and it needed more effective control over banking activi- 
ties as a monetary instrument for the accomplishment of the 
general objectives of the whole program. The Act contained 
important provisions which need not concern us here, since 
they do not concern the Federal Reserve Board or its activities. 
The sections of the Act which relate to the Federal Reserve 
System were drafted by a committee of the Federal Reserve 
Board composed of Governor Fccles and four subordinates 
who were the heads of divisions in the board’s administrative 
staff. The exact status of the netv bill *“ and the degree of its 
sponsorship by the Administration is not clear. Senator Glass 
denied that it was an Administration bill. He declared in the 
Senate in )uly that the President had never read a word of it, 
that the Secretary of the Treasury had said that he had not 
read it, and that the President in writing to the Senate Com- 
mittee on Banking and Currency had stated that he had no 
objections to substantial revisions in the bill. The record indi- 
cates that the committee that drafted the bill did not consult 
with the governors of the federal reserve banks or with the 
American Bankers Association, nor did they seek the approval 
of the Federal Reserve Board as a body. The important changes 
which the bill included insured its careful consideration. Elab- 
orate hearings were held by roramittecs in both liouses and 
there were extensive debates in both houses. The House passed 
the bill without major changes: the Senate, however, insisted 
upon limiting the President’s projiosed control over the Fed- 
eral Reserve Board and the control of the board over regional 
banks. The House and Senate bills went to conference in 
August, and the conference committee rejjort was agreed to by 

42. Act oC Aug. 23, 1935, 49 Slat, at L. 68). 
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both houses on August 19, The bill became law on August 23, 
1935 - 

2. PROVISIONS OF THE ACT 

Tile provisions of the Banking Act of 1935 that are relevant 
to this study fall into two groups. In the first place, changes 
were made in the organization of the Federal Reserve Board. 
The Secretary of the Treasury and the Comptroller of die 
Currency were removed from the board. Thus the long fight 
led by Senator Glass was finally won. The name of the board 
was clianged to the Board of Governors of the Federal Reserve 
System and the terms of its menibets were increafied to fourteen 
years. The chairman and vice-chairman of the Board of Gover- 
nors were to be named by the President for four-vear terms and 
were to be the executive officers of the board. The provision 
that tlie President might remove members of the board for 
cause, the provision inadvertently dropped out in 1933, was 
restored. In the second place, the Open Market Committee was 
reorganized and a central control over its operations was set up. 
The Administration and its friend? felt that serious calamity 
could have been averted during the early stages of the depres- 
sion had there been responsible control of those charged with 
the direction of open market operations. The Open Market 
Committee under the Act of 1935 consists of the members of 
the Board of Governors and five representatives of the federal 
reserve banks. The Board of Governors still makes the rules 
and regulations governing open market operations. By this 
important change the board assumed important responsibility 
in this field of financial control. 


3. TOPICS AND ISSUES IN HEARINGS AND DEBATES 

a. The increased managerial and policy-making powers of the 
Federal Reserve Board— The Open Market 
Committee reorganization 

There was no concealment of the purposes of the proposed 
banking bill. It aimed to centralize control over banking and 
monetary policy, and it recognized the intimate connection 
between the two. It assumed that these important policies 
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necessarily fitted into the program of any administration that 
might be in power. Mr. Fxcles was perfectly frank on this 
point. He emphasized that the monetary system was inextri- 
cably tied in with banking. Congress could not possibly deal 
with one without substantial effects upon the other, and the 
Administration must be responsible for monetary policy. He 
said: 

It seems to me that an administration is charged, when it goes 
into power, with the economic and social problems of the Nation. 
Politics are nothing more or less than dealing with economic and 
social problems. It seems to be that it would be extremely difficult 
for any administration to be able to succeed and intelligently deal 
with them entirely apart from the money system. There must be a 
liaison between the administration and the money system— a respon- 
sive relationship. That does not necessarily mean political control 
in the sense that it is often thought of.^* 

I cannot see how it is possible for Congress to operate a money 
system except through a body such as the Federal Reserve Board, 
or some other board that they may create for the purposes of carry- 
ing out the wishes of Congress, as provided in legislation which 
Congress passed.** 

. . . The change has arisen out of a growing recognition of the 
fact that monetary control must not be confined to control of cur- 
rency because, to an ever increasing extent, the bank check has taken 
the place of currency. In this country fully nine-tenths of all pay- 
ments are made by check rather than in cash. Control over the sup- 
ply of money, therefore, involves under existing conditions a control 
over the volume of bank dejmsits and bank credit.** 

Tlie jnoposal to subordinate the Open Market Committee to 
the Federal Reserve Board was strongly defended on the 
ground that there was an intimate connection between the 
open market policies of the banks and the government’s gen- 
eral monetary policy, and that it was impossible to separate 
these open market operations from the general conduct of 
banking affairs. The open market operations of the banks had 
greatly aided the government in financing the World War by 
strengthening the bond market, and the obvious necessity for 

44. Hearings before the House Committee on Banking and Currency on H.R. 
5Sr>7’ 74 th Cong., ist sess. (1935), 191. 

45. Ibid. 416. 

46. Supra, note 41, op. cit. sBj. 
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the supervision of these operations had culminated in the crea- 
tion of the Open Market Committee in the Act of 1933. Mr. 
Eccles pointed out, however, that under that Act there was 
divided responsibility. The Federal Reserve Board and the 
Open Market Committee were operating in the same field, one 
sometimes obstructing the other. There was a clear need of 
responsibility and of unified control, and this control shoidd 
come from the government and not from the banks. 

It was denied that banking and monetary control ought to 
be tied together. Parker Willis, before the Senate committee, 
protested against making the banking system an adjunct of 
monetary policy. He declared: 

. . . The function of the bank mechanism is that of kee[)ing 
banking sound and safe and of keeping it at all times in position to 
perform its financial functions. It is not its duty to unsiabili/e oi to 
stabilize production, trade, prices, and cinployinent. 

And we have at the present time a very serious difference of 
opinion among qualified authorities as to just how muth it can do 
in any of those directions. It is ordered here, as if that weie an un- 
mistakable, unquestioned monetary jxiwcr to do something which 
in my opinion it cannot do. And of course as to bringing the Re- 
serve Board into aieas about which it knows nothing and as to 
which no banking board is in {>osiiion to act, you almost insuie 
failure.*' 

It was urged that to place in the hands of a government board 
full authority over open market operations would subject open 
market jxtlicy to the control of the administration in power 
and permit the banking system to be used to aid a cheap-money 
jjolicy. The president of the First National Bank of Chicago 
expressed his fear that the board would be able to ‘force Gov- 
ernment obligations on Federal Reserve banks w'hich the in- 
vesting public was unwilling to take.’ The bankers were 
clearly aware of the close connection between banking policy 
and monetary policy, but they believed that open market policy 
should be controlled by the banking interests rather than by 
political interests tied in with the Administration. Finally, 
Senator Glass objected that the centralized control set up vio- 
lated the principle of regionalism on which the Federal Reserve 

47. Ibid. 877. 48. Ibid. 376. 
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System had been established.** As linally passed the Act gave 
to the bankers some influence in the control of open market 
operations, but placed squarely upon the Board of Governors 
responsibility for the whole program involved. 

b. The independence of the Board of Governors of the 
Federal Reserve System 

The proposals in the Eccles bill by which the Board of Gov- 
ernors of the Federal Reserve System was to be given important 
policy-determining functions raised sharply the whole issue of 
tlie character and degree of the board’s independence. This 
problem was very different from the question of the independ- 
ence of a quasi-judicial body. The duties of the board, espe- 
cially the new ones, were inextricably tied in with the monetary 
and credit policies of the Administration. To give the board 
the indepeiidcitce of a quasi-judicial body was to ignore the 
impact of its policy-determining powers upon the whole mon- 
etary program <jf the government. At the same time, the activi- 
ties and policies of the board ought not to be governed by 
partisjin consitlerations. There must be protection against 
exploitation of the board for partisan purposes. The problem 
of the board’s independence took the form of a dilemma. Com- 
plete independence threatened confusion and obstruction in 
tlie field of policy; complete partisan control threatened ex- 
ploitation of the public interest. The discussions moved back 
and forth from one of these positions to the other without 
producing any workable suggestions for securing the proper 
degree of independence. 

The bankers urged that the Federal Reserve Board should 
have an absolute indejtendencc like that of the courts, with 
complete divorce from politics. Parker Willis mentioned the 
attempt of President Coolidge in 11)24 to influence the redis^ 
count policy of the Federal Reserve Board, and declared that 
it was essential that the board be wholly free from this type of 
political pressure. A committee of the American Bankers 
Association stated that the Federal Reserve Board should be ‘a 
body of such independence and prestige that it might be de- 

49. Ibid. 57 1. 50. Ibid. 875. 
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scribed as the “Supreme Court of Finance and Banking.” ’ 
Professor Kemmerer of Princeton told the Senate committee 
that ‘the position of Governor of the Federal Reserve Board 
should be as nonpolitical as that of the Chief Justice of the 
United States Supreme Court.’ Mr. Owen D. Young deplored 
the probable effect of the bill in enlarging Presidential control 
over the policies of the Federal Reserve Board.“* While recog- 
nizing that the board must always be subject to Congress in the 
sense that Congress must formulate the nation’s general policies 
in this field, he felt that it was highly dangerous to subject the 
board to the control of the executive branch. 

On the other side of the picture it was argued that the politi- 
cal impact of the board’s work could not be ignored. The 
board’s policies inevitably effect the public interest, and in a 
responsible democracy these policies must be subject to politi- 
cally respon-sible control. F-ven though it was important to 
make the board as free as possible from partisan control, it was 
even more important to make it intlepcndent of banking influ- 
ences. Mr. Adolph C. Miller, a member of the Federal Reserve 
Board, described the pressure on the board from the banking 
interests.”* He alleged that in 1929 the board had been virtu- 
ally prevented from pursuing credit policies that it regarded as 
sound, by the combined influence of the Secretary of the Treas- 
ury and the New York Federal Reserve Bank. Clearly, govern- 
mental control would be better than irresponsible banker 
control. 

The first and most important change affecting the independ- 
ence of the Federal Reserve Board was the removal from it of 
the Secretary of the Treasury and the Comptroller of the 
Currency. We have seen that Senator Glass had long sponsored 
this change and that in 1933 the Senate had voted in favor of 
it."” In the debate on the Eccles bill Senator Glass again pre- 
sented the arguments in favor of this change, emphasizing them 
from his own experience as Secretary of the Treasury. The case 
for the removal of the two ex-officio members of the board was 
strengthened by the provisions which increased the board’s 
power over monetary policy. Professor Kemmerer pointed out 

51. Ibid. 519. 54. Ibid. 730 If. 
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that the President, through the Secretary and the Comptroller 
of the Currency, would be able to use the board as an imple- 
ment for carrying out unsound monetary policies, and would 
be under constant political pressure to do so.“ Mr. Miller de- 
clared that the board would be merely ‘an executive depart- 
ment.’ ” Mr. Owen D. Young told the Senate committee that 
he objected in theory to having the Secretary and the Comp- 
troller of the Currency on the board, but that since the Secre- 
tary was bound to dominate the money market anyway, there 
was probably a practical advantage in keeping him on the 
board.“ The American Bankers Association favored the re- 
moval of the two officers from membership, and declared that 
the President's power to appoint the governor of the Federal 
Reserve Board would enable him to secure unity of policy 
between the board and the Administration. 

If the President lost a measure of authority over the Federal 
Reserve Board by the removal of the ex-officio members, he 
gained the authority to designate the governor of the board 
and to remove him from tlie governorship at pleasure. Mr. 
Kccles explained this grant of power as follows: 

Governor Ecci.es. That is right. He should have, it seems to me, 
ilie right of appointing the Governor to serve at his pleasure. I 
tJiink that is in the interest of the Federal Reserve System. I think 
it is very necessary that there be a very close relationship and 
liaison between the banking system and the administration in 
power; and I think that the Governor of the Federal Reserve Board 
is the channel through which the relationship should develop, in 
the interest of the banking business. 

Mr. Hoi.i.ister. Can you not conceive of a situation where politi- 
cal exigencies might be in direct conilict with wise banking policy 
and wise credit policy? 

Governor Eccles. All I can say is that, if you have such exigen- 
cies— war is a case in point and depression is a case in point— then 1 
think it would be very unfortunate if the administration was unable 
to carry out its program.™ 

The American Bankers Association approved of this grant of 
power to the President and suggested that the term of office of 

56. Supra, note 41, op. cit. 338. 58. Ibid. 83811. 
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the governor should coincide with that of the President.™ The 
United States Chamber of Commerce, however, protested that 
Presidential authority over the board would be dangerously 
increased by this control of die chairmanship." Mr. Eccles 
pointed out that under the existing law the President had in 
practice exercised substantially this power and that die new 
proposal was therefore nothing revolutionary.®* 

An unsuccessful effort was made to abolish the representation 
of special interests on the Federal Reserve Board and to elim- 
inate the principle of geographical or district representation. 
Mr. Eccles urged this change on the ground ‘that the functions 
and duties of the Federal Reserve Board are such as to make 
it a body representing the Nation, rather than any group or 
combination of groups.’ ®® Dr. E. A. Golden weiser, cliief of the 
Statistical Division of the board, supported the proposal. He 
said: 


... It seems to me that that substitution is a very good one, be- 
cause it states the qualifications of the members of the Federal Re- 
serve Board in terras of the principal function which they have to 
perform, and because it does away with the idea that the board 
should consist of representatives of different groups of the popula- 
tion, this man representing agriculture, this man banking, this man 
trade, and so on. It is better that each member of the Reserve Board, 
as a matter of law, should feel that he represents the country as a 
whole, and the interests of the country as a whole, and his job on 
the Board is to be engaged in the forinuluiion of national credit and 
monetary policies."* 

Senator Fletcher supported the proposal.®" He said that the 
requirement of particular qtialificntions for board membership 
was wrong in principle and that no such policy had been ap- 
plied to the Interstate Commerce Commission or the Federal 
Trade Commission. The idea of interest representation on the 
board was, however, too strongly entrenched to be dislodged 
and the proposal failed. 

There was some discussion of the advisability of stiffening 
the proposal with regard to the removal from office of members 
of the board. This was part of the general drive to strengthen 

6u. Ibid. 515. 63. Ibid. 
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the independence of the board from Presidential control. 
Mr. Eccles objected to any such change. It was suggested that 
the removal provision be made identical with that in the Fed- 
eral Trade Commission Act. At this time Mr. Humphrey had 
been removed from the Federal Trade Commission but the 
validity of his removal had not been decided by the Supreme 
Court. It seemed wiser to postpone any change with regard to 
the removal of members of die Federal Reserve Board until 
the Court had disposed of the Humphrey case. As we have 
seen, the clause in the original Act of 1913 restricting Presi- 
dential removal had been inadvertently omitted from the Act 
of 1933. This was restored in the Act of 1935, but without 
change. 

An attempt was made to require bipartisanship in the mem- 
bership in the Federal Reserve Board. There had never been 
such a requirement, although the matter had been discussed 
at various times. In the Senate, amendments were offered to 
the Kccles bill to provide that ‘not more than four of the mem- 
bers of the hoard shall be members of the same political party, 
and in making appointments members of different political 
parties shall be appointed alternately as nearly as may be prac- 
ticable.’ "" The amendment did not pass the Senate. No sub- 
stantial body of opinion either in Congress or outside appeared 
to favor the injection of party lines into the picture. 

Finally, there should be mentioned a proposal by Mr. Eccles 
desigited to attract a Itigher tyjje of man to membership on the 
board. This was to be accomplished by increasing the salaries 
of board members to $15,000 a year and by providing an ade- 
quate pension arrangement for retiring members. The salary 
provision was passed, but the pension arrangement was dropped 
out of the bill in the House and was not restored during the 
Senate debates. Tlie pension was justified by Mr. Eccles on the 
ground tliat membeis of the board who serve a full term of 
fourteen years are ineligible to reappointment.'’^ A man so long 
withdrawn from active participation in the banking business 
might find it difficult to re-establish himself, and the knowledge 
of this fact might make unavailable men who ought to be drawn 
into service on the board. 
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The Eccles bill contained provisions which enlarged the 
authority of the Federal Reserve Board over the federal reserve 
banks. This centralization was bitterly opposed, particularly by 
Senator Glass,®® a strong defender of the regional system, and 
the proposal failed. The bill permitted the board to delegate 
its functions to panels or divisions, a proposal patterned after 
the authority given the Interstate Commerce Commission. 
There was some discussion of this but the plan was not 
adopted. 

Finally it may be useful to record Mr. Eccles’s opinion of 
the relation of the Federal Reserve Board to Congress. His 
statement is as follows: 

. . . The need for public control of the function of supplying the 
medium of exchange to the people of the United .States, both by 
issuing currency and by regulating the volume of bank deposits, 
seems to me to be almost a noncontroversial matter. It is in direct 
recognition of the constitutional retiuirement that Congress shall 
coin money and regulate the value thereof. In delegating this power 
Congress has chosen, and, in my opinion, always will choose, to dele- 
gate it, not to private interests but to a Government body like the 
Federal Reserve Board, created by Congress to serve as iis own 
agency in discharging its rcs|)onsibiiity for monetary control.'® 


II. THE FEDERAL TRADE COMMISSION 

A. Background of the Federai, Trade Commission Act 

The federal government struck its first blow at industrial 
monopoly with the Sherman Act of i8go. This was a disci- 
plin.'iry measure designed to forbid and punish. In its legisla- 
tive history was no suggestion that its enforcement be given to 
an independent administrative agency patterned after the three- 
year-old Interstate Commerce Commission. The prohibitions 
of the Act were made absolute, and the Department of Justice 
and the courts were charged with its execution. The Sherman 
Act proved a disappointment, though we need not review here 
the reasons for this. By the turn of the century it had come to 
be widely felt that the simple machinery of criminal trials and 
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injunctions was proving inadequate to cope with the compli- 
cated problems of monopoly and unfair competition. Out of 
this groping for more effective administrative apparatus 
emerged the movement for a federal trade commission. The 
progress of this movement may be sketched as follows: 

A concrete beginning was made in 1903 when the Bureau 
of Corporations was created in the Department of Commerce 
and Labor. This had been recommended in the report of the 
Industrial Commission of 1902. The bureau was an investigat- 
ing agency set up to render expert aid in the study of the entire 
corporation problem and particularly in the uncovering of 
business activities and forms of organization which were in 
violation of the Sherman Act. It was in an executive depart- 
ment and was clearly an adjunct to the executive branch. It 
proved itself a useful organization and did a highly creditable 
job. It was not, however, a regulatory body; it had power 
merely to secure facts and make them public. 

Underlying the whole trade commission movement lay a 
steadily growing antagonism to trusts and monopolies, and a 
glowing belief that they were increasing in number and 
power. Two of Mr. Bryan’s Presidential campaigns had been 
dominated by vigorous attacks on the trusts as the by-products 
of Republican policy. President Roosevelt’s program of ‘trust 
busting’ had accomplished some results, had attracted much 
attention, but had failed to strike at the root of the problem. 
One of Roosevelt’s major contributions was his classification of 
'good trusts’ and ‘bad trusts’ with the accompanying suggestion 
that not all business combinations ought to incur the penalties 
of the law. Despite all this activity, however, the impression 
grew that the Department of Justice was not really adetjuate 
to deal with the enormous business combinations then operat- 
ing, that the Attorney General’s office had sometimes played 
favorites in its policies of antitrust prosecution, and that the 
courts themselves were not rendering wholehearted aid to a 
rigorous enforcement of the law. 

In 1911 the Supreme Court handed down its notable deci- 
sions in the Standard Oil * and American Tobacco Company * 
cases in which it annoiiiued the dwtrinc that the Sherman Act 

1. Slandard Oil Co. v. Ufiited States, S2i ll.S. i (1911). 
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docs not prohibit all combinations in restraint of trade but 
only such as are unreasonable. These cases translated into legal 
terminology Roosevelt’s classification of ‘good trusts’ and ‘bad 
trusts’ already mentioned. They served notice, furthermore, that 
the Court would in each case have to determine whether the 
business conduct under complaint amounted to an unreason- 
able restraint of trade or whether it could be regarded as rea- 
sonable. The Court’s announcement of its so-called ‘rule of 
reason’ had an immediate and far-reaching effect. As a stimulus 
to legislative action it was perhaps as influential in the trade 
commission movement as the Wabash case * had been in stim- 
ulating action on the Interstate Commerce Act of 1887. The 
decisions announcing the ‘rule of reason’ were followed not 
merely by bitter criticism of the Court itself, but by widespread 
demand for Congressional action which would clarify and 
sharpen the provisions of the Sherman Act. We find emerging 
a rather general agreement amongst widely differing groups 
and classes that .some sort of administrative commission would 
prove the effective means of dealing with the complicated and 
difficult problems relating to trusts and monopolies. But these 
different groups and interests, while favoring a commission, 
favored it for widely varying reasons, and proposed for it 
widely varying powers. These may be summarized: 

In the first place, businessmen themselves tended to ag^ee 
that a trade commission ought to be created. This attitude on 
their part was rather like the original enthusiasm which busi- 
nessmen felt for the NRA. Several factors led them to favor a 
commission. They were at a low ebb in the business cycle. The 
depressed economic conditions had resulted in cutthroat com- 
petition, very destructive to sound business but difficult to 
abandon once it had been begun. This competition was carried 
on by unfair trade practices which tlie better elements in the 
business world disliked. In addition, businessmen were living 
under a fear of illegality and of uncertainty as to the exact 
limits of legitimate business conduct. I’hey did not know where 
they stood. The decisions of the Court in the Standard Oil case 
and the American Tobacco Company case had confused rather 
than clarified their position. The honest businessman, trying to 

3. Wabas/t, St. L. ir P.R. v. Illinois, ii8 U.S. 557 (1886). See supra, 38, 44. 
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keep within the limitations of the law, could not know what 
tliose limitations were until a court decision told him that he 
had passed them and punished him for so doing. An adminis- 
trative commission to advise and aid businessmen in interpret- 
ing the law and in clarifying the limitations of legality would 
be highly desirable. The businessman would be willing to sub- 
mit to a certain amount of regulation in order to secure this 
clarification of his rights and status. A still stronger motive for 
supporting a commission lay in the belief that such a body 
might be given authority to pass in advance upon forms of 
business organization and methods of business conduct. Many 
prominent industrialists favored an administrative agency 
which could thus stamp proposed business conduct with a 
guaranty of legality. Many forms of business activity falling 
technically within the prohibitions of the Sherman Act were 
believed to be fundamentally sound. A commission which 
could deal with these on their merits and approve some while 
rejecting others would aid business development and at the 
same time eliminate objectionable evils. 

A second group favoring a trade commission comprised those 
who were relentless enemies of monopoly and who believed 
that unfair trade practices produced monopoly. They favored 
a much more powerful trade commission than did the indus- 
trialists. Their position was this: The enforcement of the Sher- 
man Art had been vacillating and unsatisfactory, and there was 
clear need lor administrative aid in its enforcement. There was 
needed an expert, continuing, and impartial agency to ferret 
out violations of the law and aid in their prosecution. Such a 
commission could be given the duty of determining in concrete 
cases what were ‘unfair trade practices.’ Under the doctrine of 
the Standard Oil case this job was left with the Court itself; 
whereas the task of defining unfair trade practices or unreason- 
able restraints of trade is essentially legislative, and should be 
performed either by Congress or by an agency of Congress. Such 
a commission could render further important service in work- 
ing out the details of the decrees under which trusts and com- 
binations were dissolved by the courts. The job of dissolving 
the Standard Oil Company and the American Tobacco Com- 
pany had been badly bungled. Some aid had been rendered by 
the Bureau of Corporations, but no one was satisfied with the 
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results or with the procedure. A permanent, expert commission 
would have been able to aid the Court in the performance of 
this difficult task. It could, furthermore, keep track of the re- 
sults of such dissolutions. It could find out whether a dissolved 
trust had been dissolved effectively and whether it stayed dis- 
solved, a function which the Department of Justice was ill- 
equipped to carry on. Finally, such a trade commission could 
secure even more information with regard to trust and corpora- 
tion activities than had been secured by the Bureau of Corpora- 
tions. It could be given some authority, perhaps, to standardize 
business accounting, and to make public the facts about busi- 
ness organizations necessary to keep them effectively in order. 
In short, the enemies of monopoly felt tliat a trade commission 
would be an indispensable aid in stiffening, clarifying, and en- 
forcing public control of trusts and business combinations. 

The third group urging a federal trade commission com- 
prised those who believed that corporations engaged in inter- 
state commerce should be either licensed or incorporated under 
federal law. To many this seemed the only effective means of 
exercising federal control. But if all such corporations were to 
be federally licensed or incorporated, it would be absolutely 
necessary to establish a commission to administer the law. Such 
a body would work out the detailed provisions under which 
licenses or charters should be granted and would serve as tlie 
superviiiory agency to assure compliance with the conditions 
thus laid down. 

Thus this threefold drive in the direction of a trade commis- 
sion was in no sense a unified movement. Businessmen, desiring 
a mild and benignly lielpfui administrative body to aid them in 
the solution of their problems, had nothing but antagonism for 
the powerful commission advocated by tlie enemies of trusts 
and big business, and it was not long before there were sharp 
disagreements on the desirability of the particular proposals 
which were brought under discu.s.sion in Congress. 


B. Steps in the History or the Act 

The earliest and most influential sponsor of the federal trade 
commission idea was Senator Francis T. Newlands from Nevada. 
He had advocated a trade commission for many years and had 
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often asserted that had such a commission been set up in i8go 
to aid in the enforcement of the Sherman Act vastly better re- 
sults would have been attained. On January ii, igii, in speak- 
ing on the Tariff Commission, lie outlined before the Senate 
his ideas as to such a commission.* On May 15, when the Su- 
preme Court’s decision in the Standard Oil case was handed 
down, Newlands renewed his demand for a commission, using 
the newly announced ‘rule of reason’ as the basis for that de- 
mand.’^^ On July 5, igii, he introduced in the Senate a bill® 
providing for an interstate trade commission. On July g6, igii, 
the Senate directed its Committee on Interstate Commerce to 
inquire into the advisability of new legislation on the trust 
problem.^ This committee took under advisement the bill that 
Newlands had introduced, but on August gi he introduced a 
substitute bill * which provided the basis for much of the com- 
mittee’s inquiry. 

While the Senate committee was proceeding with its investi- 
gation, the Presidential campaign of igtz came on. No party 
could escape making some statement, however vague, upon a 
problem which was so sharply in the minds of everyone. The 
Democratic platform did not specifically propose a trade com- 
mission, hut it did not rule out the possibility of such an agency. 
It declared; ‘We favor the declaration by law of the conditions 
upon which corporations shall be permitted to engage in inter- 
state trade,’ and it went on to demand the rigorous enforcement 
of the antitrust legislation.® The Progressive platform advo- 
cated a trade commission in tlie following words: 

. . . We urge the establishment of a strong Federal administra- 
tive commission of high standing, which shall maintain permanent 
active supervision over industrial corporations engaged in inter- 
state commerce, or such of them as are of public importance, doing 
for them what the Government now does for the National banks, 
and what is now done for the railroads by the Inter-State Commerce 
Commission.'* 

4. 46 Cking. Rec. yfiSf. 

5. 47 Cong. Rec. iso6ft. 

6. S. S941. 62<1 Cong., 1st scss. (igii). 

7. S. Res. gS. 62(1 Cong., ist scss. (igii). 

k Also S. 2941, 62(1 Cong., ist scss. (1911). 

9. K. H. Porter, National Parly Platforms (1924), J22. 

10. Ibid. 341. 
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The Republican platform advocated a classification of the anti- 
trust laws and also proposed a federal trade commission in these 
words: 

In the enforcement and administration of Federal Laws govern- 
ing interstate commerce and enterprises impressed with a public use 
engaged therein, there is much that may be committed to a Federal 
trade commission, thus placing in the hands of an administrative 
board many of the functions now necessarily exercised by the courts. 
This will promote promptness in the administration of the law and 
avoid delays and technicalities incident to court procedure.” 

In February 1913, just before the incoming of the Wilson 
Administration, the Senate Committee on Interstate Commerce 
brought in its report through Senator Cummins. The commit- 
tee advocated additional antitrust legislation and stated that 

it will be very desirable to accompany such legislation with a meas- 
ure establishing a commission for the better administration of the 
law and to aid in its enforcement. It may be fairly said that there 
is need of such a commission, even though the present statute is not 
su]>plemented in any manner; but it is apparent that if the new 
legislation is enacted the need of a commission will become more 
imperative.'^ 

The duties that such a commission would perform were out- 
lined by the committee: first, extensive activities in the field of 
inve.stigation; second, the administtation of some system of 
licensing corporations engaged in interstate commerce; and 
third, the rendering of expert aid to the roui ts and to the De- 
partment of Justice in the dissolution of trusts and other unlaw- 
ful combinations. 

At this juncture President Wilson moved into action. He 
had been for years an implacable enemy of trusts and monopo- 
lies. As governor of New Jersey he had driven through the 
state legislature the famous ‘Seven Sisters Acts,’ comprising as 
drastic state antitrust prohibitions as existed anywhere in the 
country. After his inauguration, the President persuaded Joseph 
E. Davies, one of his campaign managers and a close friend, to 
accept the post of Commissioner of Corporations and to aid in 
that capacity in laying the foundations for an improved anti- 
trust policy. Mr. Davies has generously given the writer the 

II. Ibid. 354. IS. S. Kept. 1326, Ssd Cong., 3d sess. (1913), 12. 
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following account of the part played by the Bureau of Corpora- 
tions under his direction in focusing the President’s attention 
upon the idea of a trade commission: 

President Wilson then suggested that I accept the post of Com- 
missioner of Corporations . . . The Bureau of Corporations, he 
suggested, could be of great assistance to him in that connection; 
and he requested that under my direction the Bureau should imme- 
diately make an intensive study of all phases of the problem and 
provide him with a digest of the material and the facts available 
and give to him the benefit of concrete recommendations for the 
purpose of remedial legislation in connection with the problem of 
regulation of monopolies and the prevention of restraints of trade 
in interstate commerce. 

When I assumed the post of Commissioner of Corporations in 
1913, the Acting Commissioner was Dr. Francis Walker, an excep- 
tionally able man and a widely known economist with much experi- 
ence as chief economist of the Bureau of Corporations . . . 

With the able assistance of Dr. Walker and these men, during the 
summer and autumn of 1913 I outlincnl, projected and directed the 
preparation of a brief on the facts and prepared conclusions there- 
from for the President . . . The brief also contained the conclu- 
sions of the Commissioner of Cor|)orations with reference to the sit- 
uation, and concrete recommendations as to a legislative program 
in connection with the problem. 

These recommendations were, briefly, that the antitrust laws 
should be amended and supplemented; first, by substantive amend- 
ments proliibiting certain practices sudi as price discrimination, ex- 
clusive contracts, and interlocking stock ownerships and interlock- 
ing directorships as to which, when standing alone, there was doubt 
as to whether they could be reached under the provisions of the 
Sherman Law; and, second, by the creation of a quasi-judicial ad- 
ministrative agency, an Interstate Trade Commission, which would 
be clothed not only with the investigatory power of the Bureau of 
Corporations but also with power to prevent unfair methods of com- 
petition— the ‘seeds of monopoly’— before they had ‘flowered’ into a 
complete restraint of trade or into monopoly. It was designed to be 
a practical instrumentality, freed from some of die law’s delays, to 
apply the remedy to the wrong, speedily and equitably. It was also 
contemplated that it should constitute a clearing-house for facts, 
and in its organization provide a body of legal, economic and busi- 
ness experience that would establish and gradually build up a body 
of rules by which honest business-men could be guided and meas- 
urably informed as to ‘what business could do as well as what it 
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could not -do.' This memorandum or ‘brief developed into rather 
an extensive document. It was, however, completed in time to send 
to President Wilson at Pass Christian where he was spending his 
Christmas holidays, in time for his consideration prior to his mes- 
sage to Congress. Both concurrently with and after the preparation 
of this brief, I had numerous conferences with the President, out- 
lining to him the progress of the work and the direction in which 
our thought was going. At the same time, with his approval, and in 
fact under his direction, I had many conferences with Senator New- 
lands of Nevada, who vTas the then Chairman of the Interstate Com- 
merce Committee of the Senate, and with Congressman Charles 
Carlin, who was Chairman of the Judiciary Committee of the House 
of Representatives, and to whose Committees, respectively, it was 
anticipated that the President's proposals in his message to Congress 
woulcl be referred. Practically all of the recommendations of the 
memorandum-brief were covered in the President’s message to Con- 
gress. 'I'his brief was subsequently elaborated on and developed into 
the published report, 'Trust Laws and Unfair Competition,’ (March 
J5, 1915), and was issued by me as Commissioner of Corporations. 
The information assembled was made available to the appropriate 
Committees of the 63rd Congress.'® 

(in January 20, 1914, President Wilson read to Congress his 
message proposing a strengthening of the antitrust laws and the 
creation* of a trade commission. His policy comprised two 
planks: First, there must be certainty in the law regulating 
business and industry. ‘Nothing hampers business like uncer- 
tainty.’ The antitrust laws must be given teeth and it must be 
made clear exactly what they forbid. Unlawful conduct must be 
‘explicitly and item by item forbidden by statute in such terms 
as will practically eliminate uncertainty.’ Congress, in short, 
must itself define exactly what it means by unfair competitive 
trade practices. Second, a trade commission should inform, ad- 
vise, and guide the businessman. But the President specifically 
ruled out any possibility that the commission might legalize in 
advance doubtful business practices. He said: 

The opinion of the country would instantly approve of such a 
commission. It would not wish to sec it empowered to make terms 
with monopoly or in any sort to assume control of business, as if the 
Government made itself responsible. It demands such a commission 
only as an indispensable instrument of information and publicity, 

13. Letter of Mr. Davies to the writer. July lo, 1939. 
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as a clearing house for the facts by which both the public mind and 
the managers of great business undertakings should be guided, and 
as an instrumentality for doing justice to business where the proc- 
esses of the courts or the natural forces of correction outside the 
courts are inadequate to adjust the remedy to the wrong in a way 
that will meet all the equities and circumstances of the case.^* 

The commission should also aid the courts in the working out 
of decrees of dissolution. The President did not at this point 
propose that the trade commission should have quasi-judicial 
or regulatory powers. 

The House and Senate took prompt action upon the Presi- 
dent’s proposals. Representative Clayton introduced a bill in 
the House, which was referred to the House Committee on In- 
terstate and Foreign Commerce. Senator Newlands introduced 
a similar bill in the Senate, which went to the Senate Com- 
mittee on Interstate Commerce. The House committee re- 
ported out a bill providing for a federal trade commission with- 
out regulatory or quasi-judicial power. Its functions were to aid 
the Department of Justice by conducting investigations and to 
aid the courts in the working out of dissolution decrees. Those 
demanding more drastic legislation pointed out that the new 
commission would merely be the old bureau of Corporations 
made independent. The House bill passed on June 5, 1914, and 
went to the Senate. 

The Senate committee had before it the Newlands bill, which 
also provided for a weak commission with no regulatory powers. 
When the House bill was passed the Senate committee substi- 
tuted that bill for the Newlands bill and went on with its hear- 
ings. At this point, however, the President underwent a definite 
change of front. The original proposal was tliat the new anti- 
trust laws should define in specific detail just which unfair 
trade practices were to be unlawful; but this proposal had 
struck a snag. Such precise definition had proved impracticable; 
and the President, in consultation with Congressional leaders, 
had concluded that it would be necessary to formulate a broadly 
worded prohibition against ‘unfair competitive trade practices’ 
and to give to the proposed trade commission the quasi-judicial 

14. 51 Cong. Rec. 1963. 

15. H.R. liiizo, 63d Cong., zd sess. (1914). 

16. S. 4160, 63d Cong., zd sess. (1914). 
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job of applying this prohibition in concrete cases. The Senate 
committee, with some reluctance, adopted the President’s pro- 
posal and reported a bill which made the trade commission a 
quasi-judicial regulatory agency, and this passed the Senate on 
August 5. The House refused to accept the Senate bill, and a 
conference committee was appointed which reported Tjack a 
substitute bill in the form of the present Trade Commission 
Act. This passed the Senate on September 8, passed the House 
on September 10 with no dissenting vote, and was signed by 
the President on September 26, 1914. 

C. Summary of the Federal Trade Commission Act 

The Federal Trade Commission Act may be briefly sum- 
marized under five headings: 

1. A Federal Trade Commission of five was provided for. 
The members were to be appointed by the President with the 
advice and consent of the Senate, hold office for seven years, 
receive salaries of |i 0,000, and be removable by the President 
for inefficiency, neglect of duty, or malfeasance in office. The 
Bureau of Corporations was abolished and its duties transferred 
to the commission. 

2. Unfair methods of competition were declared unlawful 
and the commission was empowered to issue cease and desist 
orders against them subject to court review. 

3. The commission was made the agency for the enforcement 
of the provisions of the Clayton Art defining and prohibiting 
certain specific kinds of unlawful trade practices. Upon dis- 
covering violations of these provisions, the commission was to 
issue cease and desist orders against them subject to court re- 
view. 

4. The commission was empowered to carry on investigations 
of business misconduct at the direction of the President or 
either house of Congress, and, more broadly, to compile in- 
formation as to business and corporate practices. 

5. It was authorized to aid in the working out of decrees dis- 
solving trusts or unlawful business combinations and to super- 
vise the enforcement of such decrees. 

17. Act of Sept. s6, 1914, 38 Stat. at L. 717. 
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D. Topics and Issues in Hearings and Debates 

In studying the legislative history of the Trade Commission 
Act one must keep in mind that the proposal went into Con- 
gress in the form of a bill to create a weak, advisory commis- 
sion. It came out in the form of a statute setting up a strong 
commission endowed with quasi-judicial regulatory powers. 
Arguments and discussions relating to the projmsed trade com- 
mission in its earlier form do not, naturally, indicate Congres- 
sional points of view upon the commission as finally established. 


1. REASONS FOR CREATING AN INDEPENDENT COMMISSION 

In dealing with the question of the independence of the 
Federal Trade Commission it is unnecessary to discuss why a 
commission was created rather than a single officer, or why a 
commission, if created, was to be independent rather than 
placed in a department. The two ideas, a commission and in- 
dependence for the commission, were inextricably bound to- 
gether. At no point was it proposed that a commission ought 
to be set up unless it be independent or that an independent 
officer should be created rather than a commission. The issue 
narrowed itself to the competing claims of the independent 
commission as against a subdivision of an executive department. 
The reasons that led to the creation of an independent commis- 
sion may be presented as follows: 

A controlling force moving legislative leaders to create the 
independent Federal Trade Commission was the model of the 
Interstate Commerce Commission. It is true that the Federal 
Reserve Board was also in existence, or at least had been created 
by statute, but it had not been organized and had as yet no 
body of successful experience to commend it. The Interstate 
Commerce Commission, however, had been in existence since 
1887 and commanded widespread respect. It exerted a tremen- 
dous influence upon legislative tliinking. Senator Newlands, the 
father of the trade commission idea, as early as 1911 had pro- 
posed a body similar to the Interstate Commerce Commission. 
Speaking in the Senate on his 1914 trade commission bill, he 
declared. 
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We have found in the Interstate Commerce Commission a non- 
partisan organization, which moves absolutely free from the influ- 
ence either of Congress or of the President, an independent organi- 
zation, charged with the enforcement of the interstate commerce act 
and commencing that enforcement at the same time that the Attor- 
ney General started in upon the enforcement of the Sherman anti- 
trust law. We find, however, by way of contrast that almost every 
transportation question has been settled, whilst we are just upon 
the threshold of the adjustment of the trust question . . 

Mr. Covington of Maryland, speaking in the House, not only 
desired a commission similar to the Interstate Commerce Com- 
mission but went on to explain that 

the great value to the American people of the Interstate Commerce 
Commission has been largely because of its independent power and 
authority. The dignity of the proposed commission and the respect 
in which its performance of its duties will be held by the people 
will also be largely because of its independent power and authority. 
Therefore the bill removes entirely from the control of the Presi- 
dent and the Secretary of Commerce the investigations conducted 
and the information acquired by the commission under the author- 
ity heretofore exercised by the Bureau of Corporations or the Com- 
missioner of Corporations.*’ 

Most of the witnesses appearing before committees of Congress 
in support of a trade commission referred to the Interstate Com- 
merce Commission as a model, and in the report of the House 
committee that body is referred to upon practically every page. 

In the second place, independence was demanded for the new 
trade commission as a means of correcting what many believed 
to be the partisan and pressure-controlled administration of the 
antitrust laws by the Department of Justice. Even those who 
were willing to say a friendly word for the Attorney General 
and his efforts to enforce the Sherman Act could not ignore the 
fact that he is a policy-determining officer, one of the President’s 
political advisers, and inevitably subject to pressures tending to 
make difficult an even and impartial enforcement of the law. 
Senator Newlands drew attention to the fact that President 
Roosevelt’s Attorney General had brought suit to dissolve the 
New York, New Haven, and Hartford combination, that this 
suit had been dismissed by President Taft’s Attorney General, 

18. 51 Cong. Rcc. 112S5. 19. Ibid. 8842. 
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and had been renewed by the Attorney General under President 
Wilson.®" The drive for a trade commission was strengthened 
by the growing dissatisfaction with the government’s enforce- 
ment of existing antitrust legislation. Rigorous and impartial 
law enforcement could be expected from an independent 
agency. 

In the third place, any federal laws to regulate business ought 
to be enforced in a definitely nonpartisan manner. This type 
of regulation might expand and, if so, there was all the more 
reason for setting a precedent for nonpartisan and independent 
administration. As Senator Morgan expressed it: 

. . . Whatever we do in regulating business should be removed as 
far as possible from political influence. 

It will be far safer to place this power in the hands of a great in- 
dependent commission that will go on while administrations may 
change. That is one reason why I believe in having all these matters 
placed, so far as they can be, in the hands of a commission, taking 
tliese business matters out of politics.*^ 

The quasi-judicial nature of the proposed trade commission’s 
work constituted a fourth argument for its independence. Sena- 
tor Newlands had from the beginning regarded this as a basic 
reason for creating an independent body. He had expressed 
this view in 1911,®® and in 1914 he repeated it: 

The first question is: Shall an interstate trade commission of some 
kind be organized? I imagine that there can hardly be any differ- 
ence of opinion on the point that there should be an administrative 
tribunal of high character, nonpartisan, or, rather, bipartisan, and 
independent of any department of the Government. I assume also 
that there should be a commission rather than one executive official, 
because there are powers of judgment and powers of discretion to 
be exercised. The organization should be quasi-judicial in character. 
We want traditions; ... we want a body of administrative law 
built up. This can not be well done by the single occujjaiit of an 
office, subject to constant changes in its incumbency and subject to 
higher executive authority. Such work must be done by a board or 
commission of dignity, permanence, and ability, independent of ex- 
ecutive authority except in its selection, and independent in char- 
acter.®® 


so. Ibid. isSsg. 
21. Ibid. 8857. 


22. 47 Cong. Rec. 2444. 

23. 51 Cong. Rec. nogs. 
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Later on in the course of the Senate debate he emphasized this 
point again: 

Tlien there is the power to punish by contempt tor disobedience 
to the mandate of the law, which is much more effective tlian the 
criminal prosecution of individuals, bringing them before grand 
juries and petit juries and submitting all these questions to the vary- 
ing influence, passions, and prejudices of the hour. I believe that in 
this way a complete system of administrative law can be built up 
much more securely than by the eccentric action of grand juries and 
trial juries.®* 

It was emphasized repeatedly that the quasi-judicial duty given 
to the commission would relieve the courts of a legislative task 
of interpreting and applying the vague concept of ‘unfair com- 
petitive trade practices,’ and it was generally agreed that this 
power could more safely be vested in an administrative agency 
than in the courts. The agreement, however, was not unani- 
mous. Senators Borah and Pomerene both declared flatly 
that if this legislative power was to be delegated they preferred 
to see it go to the courts of law where it would be exercised in 
accordance with fair and established procedure rather than to 
a commission whose nature and methods were not yet clearly 
developed. Senator Sutherland objected on constitutional 
grounds to giving quasi-judicial power to a commission which 
he consistently described as ‘a legislative commission.’ His 
argument on this point is developed at length at a later point.*® 

A fifth reason for making the trade commission independent 
was the desire to secure a body of experts competent to deal 
with highly complicated and technical problems. The members 
of the commission, as Senator Newlands put it, should be ‘not 
simply experts in law, but experts in industry and trade,’ and 
the Senate committee in its report submitting the bill stated: 

. . . The work of this commission will be of a most exacting and 
diflicult character, demanding persons who have experience in tlic 
problems to be met— that is, a proper knowledge of both the public 
requirements and the practical affairs of industry. It is manifestly 
desirable that the terms of the commissioners shall be long enough 
to give them an opportunity to acquire the expertness in dealing 

24. Ibid. 12031. 27. Ibid. 12651 if. 

25. Ibid. 11600 if. 28. infra , 2iof., 445!. 

s6. Ibid. 12874 if. 29. 51 Cong. Rec. 12051. 
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with these special questions concerning industry that comes from 
experience.*” 

Stability and continuity of service were bound to be important 
elements in the make-up of the proposed commission. These 
could be secured only if that body was independent of direct 
political control. The uncertainties arising from the fluctua- 
tions in policy in the Attorney General’s office with reference 
to the enforcement of the antitrust law had been a major reason 
for the proposal to set up a commission. The men in office 
charged with law enforcement this year would be gone next 
year, and the business world had nothing stable or reliable to 
tie to. With an independent body whose members held for sub- 
stantial and overlapping terms of office, continuity of policy 
and stability of administrative method could be built up. In 
no other way could there be secured the ‘continuous, consecu- 
tive, consistent administration of the antitrust law.’ 

Finally, an independent commission having the qualities of 
nonpartisanship, expertness, and stability would command pub- 
lic confidence. This confidence, particularly upon the part of 
the business world, was felt to be of vital importance. Sound 
policy with respect to business regulation could hardly emerge 
in an atmosphere of suspicion and distrust. It was imperative 
to create an agency which w'ould earn the respect and confi- 
dence of those with whom it had to deal, and independence was 
essential if this was to be done. 

The independence urged for the proposed federal trade com- 
mission was not, however, unanimously viewed as a blessing. 
There were serious protests against what some regarded as the 
dangerous policy of placing tlie administration of an important 
statute in the hands of a body independent of responsible con- 
trol. The view that the commission’s independence violated the 
principles of democratic government was urged by Senator 
Borah: 

I do not believe you can take a commission and separate it from 
the rest of the world so that it will not feel the influence and the 
power that affect other men. I have no criticism for the Interstate 
Commerce Commission, but that question has not been tested yet to 
its full; not by any means. You can not judge an institution of that 

30. Ibid. 11089. S‘- 12623- 
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kind except in the sweep of the years, and I, as one, am not willing 
to take the currency question, the industrial business of this coun- 
try, and the transportation business, and place all of those things 
entirely away from the electorate, entirely away from the recall of 
the people, with a bureau which is answerable in no respect to the 
people. In the end it will result in their moving to a very large ex- 
tent in one groove and the people in another groove. I am not will- 
ing that the most tremendous affairs of government shall be wholly 
separated from the recall which the people have at stated periods 
with reference to the election of their officers.®* 

Other members of Congress shared this view. Senator Town- 
send referred to the new commission as one ‘which is responsi- 
ble to no power outside of its own will.’ Senator Clapp de- 
clared; ‘We are creating one more body to confuse the public 
as to who is responsible for tlie nonenforcement of the law,’ ®* 
and lie charged that it would fall prey to the subversive influ- 
ences of the business world. TTiis fear was shared by Senator 
Works, who doubted whether the commission could withstand 
the pressures which would be brought to bear upon it by ‘the 
powerful combinations of wealth.’ He said: 

. . . Can we expect such a commission to withstand their influ- 
ence? They work in mysterious ways. They know what they want. 
They know how to get it. They lead and influence honest men as 
successfully as they corrupt and bribe dishonest ones. It is a perilous 
thing to give over to a mere commission such enormous powers for 
good or evil.®* 

Having summarized the reasons that led Congress to make 
the Federal Trade Commission independent, we may ask what 
lawmakers meant concretely when they talked about an inde- 
pendent commission? In the first place, it seems clear that Con- 
gress intended the new commission to be free from the pressure 
and control of the President. The Bureau of Corporations and 
the Department of Justice were both subject to Presidential 
direction. Their enforcement of the antitrust laws was bitterly 
criticized. Whatever the new commission was to be, it was to 
be different from these agencies; there was no intention of mak- 
ing it subject to Presidential control. In the course of the debate 
in the Senate the question was asked how the provision permit- 

JS. Ibid. 11*35. 34. Ibid. 13050. 
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ting the President of the United States to direct the proposed 
trade commission to make an investigation happened to get into 
tlie bill. This, it was suggested, seemed inconsistent with the 
theory of complete independence from direct Presidential con- 
trol. Mr. Cummins, the Progressive Senator from Iowa, replied 
as follows: 

Mr. President, as I said yesterday, I do not think the commission 
should act upon the suggestion of the President, and I did what 
little I could to eliminate that provision from the bill while it 
was under consideration by the committee. I think the whole sub- 
section might well be stricken out. It does not add to the strength 
of the bill and probably serves no useful purpose. The truth is, and 
I am not betraying any confidence because I am not saying anything 
that anyone ever told me, I am simply giving expression to my own 
belief, the administration desires that part of the bill. It undoubt- 
edly thinks that this commission should be called into activities 
upon the suggestion of the President or the Attorney General. I do 
not think so, but I have not believed that the presence of that pro- 
vision was sufficiently important to change my general view of the 
proposed legislation . . . 

... I have always thought that a trade commission, as the Inter- 
state Commerce Commission is, should be an independent tribunal 
attached to no department of the Government, owing allegiance to 
no officer of the Government. I think it should be clothed with ade- 
(juate power of investigation. I think that it should be free to prose- 
<ute an investigation whenever it believes that it would serve the 
jtublic welfare to do so, and if in the course of the investigation 
a violation of the antitrust law or any other law of the United States 
relating to this subject is developed, I think it ought to report the 
result of its investigation to the Attorney General, whose duty it is 
to pro.secute offenders; but 1 have never thought that we should put 
into the law a provision that would enable either the President or 
Attorney General to command its activities. 

The objection to it— and I am now repeating the objection to it 
that I made before the committee— the objection to it is that, as the 
Senator from Idaho (Mr. Borah) said the other day, there have been 
times when the antitrust law has been made the instrument, as is 
alleged, of promoting political fortunes. The President is a political 
officer; the Attorney General is a political officer connected with the 
policy of the administration and of the country. The trade commis- 
sion should not be affected by those influences; and it is my judg- 
ment . . . that it will accomplish more— it will establish itself more 
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firmly in the confidence of the people if it acts upon its own motion 
or acts upon a petition properly brought before it under certain 
provisions of the bill.‘* 

In the second place, Congress thought about the independ- 
ence of the proposed federal trade commission in terms of bi- 
partisanship quite as much as in terms of freedom from Presi- 
dential control. They had before them, of course, the model 
of the Interstate Commerce Commission. Since appointments 
to the commission must be made by the President, they felt 
that the only way to prevent a completely partisan domination 
of the commission was to require a neutralizing number of 
members from the other party. It seems to have been assumed, 
a bit naively, that this bipartisan complexion would guarantee 
a resulting nonpartisanship, an assumption which later events 
proved false. It is clear, however, that this was regarded as a 
vital point, and it was discussed both in the committee reports 
and in the debates. 

It is interesting to observe that Mr. Justice Sutherland in 
commenting upon the independence of the Federal Trade Com- 
mission in the Humphrey case was guilty of ‘grasshopper exege- 
sis’ in building up his argument that Congress intended to 
leave the commission free from Presidential control. Referring 
to the Senate report presenting the bill which later became law 
he says: 

The report declares that one advantage which the coinniissioii 
possessed over the Bureau of Corporations (an executive subdivision 
in the Department of Commerce which was abolished by the act) 
lay in the fact of its independence, and that it was essential that 
the commission should not be open to the suspicion of partisan di- 
rections.*' 

What the committee report actually says is: 

One of the chief advantages of the projwscd commission over the 
Bureau of Corporations lies in the fact that it will have greater pres- 
tige and independence, and its decisions, coming from a board of 
several persons, will be more readily accepted as impartial and well 
considered. For this reason also it is essential that it should not be 
open to the suspicion of partisan direction, and this bill provides, 

36. Ibid. 115*9 f. 37. *95 U.S. 60*, 6*5 (1935). 
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therefore, that not more than three members of the commission 
shall belong to any one political party.*® 

Thus the committee’s statement that bipartisanship is necessary 
to avoid partisan direction is made to serve as an argument in 
favor of freedom from Presidential control, which was what 
Mr. Justice Sutherland was defending. 

In the third place, in the discussions on the nature of the 
independence of the proposed federal trade commission there 
was no comment in Congress or its committees on the power 
to remove members of the commission. This seems to have 
impressed no one as important. Senator Newlands, one of the 
most ardent defenders of an independent commission, in intro- 
ducing the Senate bill in January 1914, omitted entirely any 
clause relating to the removal of members of the commission. 
So far as we can tell he did not regard the removal power as 
relevant to the general problem of independence. The bill as 
finally passed provided that the members of the commission 
might be removed by the President for misconduct, inefficiency, 
or malfeasance in office. This is the formula which appears in 
the Interstate Commerce Act witli regard to the Interstate Com- 
merce Commission and was apparently borrowed from that 
statute without discussion. 

2. RELATION OF THE COMMISSION TO THE PRESIDENT AND TO 
EXECUTIVE POWER 

What did Congress intend to be the relation between the 
proposed trade commission and the President? Did it regard the 
commission as an adjunct of the executive department? Did it 
intend to confer upon it powers which would normally be re- 
garded as executive? What authority did it wish the President 
to have over the commission? In trying to find the answers to 
these questions it must be remembered that much of the Con- 
gressional discussion of the trade commission bill took place 
before the drastic change which gave the commission quasi- 
judicial duties and the authority to issue cease and desist orders. 
The President’s original proposal and the bills introduced in 
both houses as a result called for the establishment of a weak 
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commission. At this stage the whole drive was to secure a more 
efficient and impartial enforcement of antitrust laws, which 
were themselves to be sharpened and clarified. Nearly everyone, 
therefore, who discussed the matter during this early period 
regarded the commission as an executive agency charged with 
executive and administrative duties. In igii Attorney General 
Wickersham had advocated an administrative commission of 
this kind: 

The Federal Department of Justice is not organized or equipped 
to maintain constant supervision and control over business organiza- 
tions. It deals only with cases of violations of law. The activities of 
an administrative board or commission would be directed to pre- 
venting such violations and in aiding business men to maintain a 
continued status of harmony with the requirements of law.*“ 

Senator Cummins emphasized the service which the commission 
was to render to the Department of Justice: 

What we propose to do here is not to arrest the enforcement of 
the antitrust law, not to weaken its remedies, not to allow any crim- 
inal under its provisions to escape, but to add to the Department of 
Justice an investigating tribunal of high character, of great experi- 
ence well equipped to bring to the attention of the Attorney Gen- 
eral those instances which may have escaped the inquiries carried 
on in that department, and thus secure through the Department of 
Justice a more efficient enforcement of that law.*® 

Mr. Brandeis, appearing before the House Committee on Inter- 
state and Foreign Commerce in February 1914, had insisted: 

. . . We need the inspector and the policeman even more than 
we need the prosecuting attorney, and we need for the enforcement 
of the Sherman law and regulation of competition an administra- 
tive board with broad powers.** 

President Wilson himself, at a press conference in January 
1914, had stated that tlie commission was merely to supplement 
existing law-enforcement agencies. He graphically described the 
difference in the procedure ofTlie trade commission and that 

gg. Ibid. 11094. Speech given at Duluth July ig, igii. 
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of the Department of Justice. He said that if the Department 
of Justice ‘smells a rat’ it starts to look for it, while the trade 
commission ‘will be smelling around all the time.’ When the 
trade commission thinks it is on the trail of a rat, it will call 
the attention of the Department of Justice to the trail.** 

To what extent was the Congressional view of the commis- 
sion’s relation to the President changed as a result of giving the 
commission drastic regulatory power? Was this powerful quasi- 
judicial commission still to be looked upon as an agent of the 
executive branch? While this problem did not bother many 
members of Congress, those who considered it found no com- 
mon answer. Senator Cummins, speaking in the Senate in July, 
declared: 

There is, in my opinion, this important difference between the 
trade commission that wc are here establishing and the Interstate 
Commerce Commission. The Interstate Commerce Commission, in 
fixing rates, is a supplement to the Congress, because it is a legisla- 
tive function to fix rates for public transportation, and therefore 
the Interstate Commerce Commission is a legislative-administrative 
tribunal combined. The trade commission that we here proposed to 
establish is purely an executive or administrative tribunal. It exer- 
cises no legislative functions whatever. 1 have looked upon it simply 
as an arm of the Government to help carry into effect the rule 
which we announce as the one that ought to control and govern the 
industry of the country.** 

Senator Sutherland, however, sharply disagreed with this 
view. Throughout the entire debate he consistently referred to 
the proposed federal trade commission as a ‘legislative’ com- 
mission, similar in its nature and its power to the Interstate 
Commerce Commission; and much of his elaborate constitu- 
tional attack upon it, as we shall see later,** was based on the 
theory that other powers could not be given to a legislative 
commission. The precise nature of the quasi-judicial task con- 
ferred upon the commission was never clearly analyzed and no 
consensus of opinion on it emerged. Nor was there any ade- 
quate discussion of the President’s authority, if any, over the 
commission and its activities. Senator Fletcher commented upon 

4*. The Neo) York Times, Jan, *7, 1914, p. 7, col. a. 
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the President’s power to remove members of the commission for 
cause, and declared that this was a wholesome and necessary 
check upon the commission. He thought it a more effective 
mode of control than the proposal that Congress discipline the 
commission, if necessary, by withholding its appropriations.*® 
Senator Weeks, on the other hand, felt that the President’s 
power to appoint and remove commissioners gave him undue 
influence over the commission and that this would be used for 
partisan advantage.*" Senator Cummins, as we have seen,*' felt 
that the President should not have power to direct the commis- 
sion to make investigations. In his judgment it should be en- 
tirely free from Presidential direction. From this rather hit-or- 
miss discussion we may infer that those members of Congress 
who discussed the matter did not contemplate a trade commis- 
sion operating under Presidential control. They could not agree 
on whether the quasi-judicial functions assigned to it were ex- 
ecutive or legislative in character, and the question of what 
inferences regarding the range of Presidential supervision over 
the commission might be drawn from the character of its job 
was one upon which they expressed no opinions. 

3. RELATION OF THE TRADE COMMISSION TO CONGRESS 

The relation of the proposed federal trade commission to 
Congress elicited less discussion than did its relation to either 
the President or the courts. It was recognized tliat the commis- 
sion would aid Congress by providing it with information on 
the complex problems connected with the regulation of busi- 
ness. This would enable Congress to legislate more intelligently 
than it otherwise could. The importance of this service was 
thus summed up in the report of the House committee: 

It must be remembered that this commission enters a new field of 
governmental activity. The history of the Interstate Commerce Com- 
mission is conclusive evidence that the best legislation regarding 
many of the problems to come before the interstate-trade commis- 
sion will be produced from time to time as the result of the reports 
of the commission after exhaustive inquiries and investigations. No 
one can foretell the extent to which the complex interstate business 
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of a great country like the United States may require, alike for the 
benefit of the business man and the protection of the public, new 
legislation in the form of Federal regulations, but such legislation 
should always come by a sound process of evolution ... It is 
largely the experience of the independent Commission itself that 
will afford Congress the accurate information necessary to give to 
the country from time to time the additional legislation which may 
be needed.** 

While everyone favored having the commission give Congress 
expert advice, some feared at the outset that it might be given 
no other effective powers. The Progressives charged, ‘The only 
purpose which the Democratic interstate trade commission will 
serve is that of news gathering for the courts and for Con- 
gress.’ *® It was urged that the commission needed teeth in order 
to render effective service. 

It was believed by some that Congress must assume responsi- 
bility for the proper functioning of the trade commission. Testi- 
fying before the House committee, Mr. Brandeis proposed that 
the commission could be kept under the control of Congress by 
means of the appropriation power.®" He appears to have had in 
mind something in the nature of a detailed budget covering 
commission activities, with the accompanying Congressional 
power to alter that budget and thereby control the direction of 
the commission’s work. The same sort of disciplinary action was 
mentioned by Senator Cummins: 

... If a commission goes wrong, it can be legislated out of exist- 
ence. It is subject, in a way, to the temper of the people, and cer- 
tainly subject to the power of Congress . . . 

. . . We always have our hands on the commi.ssion, not to influ- 
ence its action in a particular case but, if it proves unfaithful, to 
dispose of it by legislation."'^ 

Other senators, however, regarded tliis type of Congressional 
control as neither effective nor desirable. Senator Fletcher, as 
we have seen, believed that the President’s power to remove 
commissioners for inefficiency or misconduct was a preferable 
device for control; while Senator Reed felt that Congressional 
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control through appropriations would be ineffective and that 
the only effective control lay in thoroughgoing court review of 
commission action.^ 

The question whether the trade commission would be a ‘leg- 
islative’ body and in any sense a direct agent of Congress did 
not arouse the interest of the lawmakers. Senator Sutherland, 
as we have seen, referred to the commission as a legislative com- 
mission, but he was the only one who did. He held that quasi- 
judicial power could not validly be given to such a legislative 
commission but he leaves us completely in the dark on what he 
thought about the effect on the status of the commission of the 
quasi-judicial power which was finally given to it. 

4. RELATION OF THE COMMISSION TO THE COURTS 

One of the arguments for a trade commission endowed with 
quasi-judicial power was that it would be able to relieve the 
regular courts of the task of legislating, by taking over the diffi- 
cult task of interpreting in concrete cases what was meant by 
the vague term ‘unfair competitive trade practices.’ This, it 
was said, was essentially a legislative power. The commission 
could thus relieve tlie courts of a function which they were not 
well equipped to assume. This view, however, was disputed, 
and several senators charged that the courts were being stripped 
of their proper powers by the creation of a commission. If any- 
one was to be left with the job of giving meaning to such a term 
as ‘unfair competitive trade practices,’ it should be a judicial 
body which could be relied upon to reach its conclusions in 
accordance tvith fair procedure. 

A major debate took place on the question whether the com- 
mission’s finding of fat t should be made reviewable by the 
courts. The lawmakers of 1914 did not realize the futility of 
this discussion or foresee that the answer was to lie not with 
them but with the courts themselves, which proceeded to con- 
vert practically every question of fact involved in a trade com- 
mission hearing into a question of law. Most of those who con- 
sidered the matter carefully believed that the commission’s find- 
ings of fact should be final. The commission tvas to be composed 

58. Ibid. 13048 g. 
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of experts; it was to have facilities for investigation not easily 
available to courts of law; why therefore create a body of admin- 
istrative experts to find facts and then have those findings of 
facts overridden? Senator Cummins urged that it would ruin 
the commission and its usefulness if the statute permitted too 
broad a court review. To do so ‘destroys entirely the value of 
the order of the commission.’ He emphasized ‘the disadvantage 
of permitting a court to review or retry every case brought and 
determined by the commission ... I would not be in favor of 
establishing this commission if that is the rule to be applied.’ 
He said on another occasion, 

I believe the order of the commission . . . should be given pre- 
cisely the same effect, when brought under review by a court, as is 
given under the interstate commerce law lo an order of the Inter- 
state Commerce Commission fixing a railroad rale; that the court 
ought not to review the merits of the order entered by the commis- 
sion, but that it should be able to review the jurisdiction of the 
commission.'* 

Replying to a question. Senator Cummins declared that he was 
willing to give the trade commission ‘the power to determine 
absolutely, and without appeal or review upon appeal, the ques- 
tion of unfair competition in any given case.’ " He added that 
in helping to draft this legislation ‘I tried to make it so that 
the courts would not have the power to review the discretion 
and the judgment exercised or the facts passed upon by the 
trade commission.’ This jjosilion was supported by others. 
Senator White declared that complete judicial review would 
‘render the commission absolutely useless; it will embarrass the 
situation and make more difficult and more tedious and tortu- 
ous the route to the end of the litigation.’ President Charles 
R. Van Hise of Wisconsin told the House committee that the 
commission’s findings of fact must be final; otlierwise the per- 
sons subject to the act would not disclose all of the evidence 
before the commission, with the result that the findings and 
determinations of tlie conimission would be correspondingly 
discounted on appeal." 

This view was, however, sharply disputed by those who felt 
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that safety lay only in full judicial review. Their position was 
stated in various ways. It was suggested that if the courts could 
not review findings of fact they would be virtually obligated to 
give effect to commission orders. This assumed, inaccurately, 
that the courts would not enjoy the normal judicial discretion 
to determine whether the commission order should or should 
not be enforced. The argument was stated by Senator Sterling 
as follows; 

. . . Under the plain language of this act the court is the auxil- 
iary to the commission, and the court has as much judicial power as 
the sheriff or the clerk of a court would have, its business being 
simply to enforce the order of the commission, and that is all. Its 
powers here are ministerial, not judicial.'® 

Senator Thomas declared that the bill 

invests the courts merely with authority to issue mandatory injunc- 
tions upon the request of the commission, if its order shall be dis- 
regarded by the corporation against which it may be aimed.'® 

This, he said, leaves "judicial power’ to the commission, where 
it does not belong, and imposes a ‘ministerial duty’ upon the 
courts. It was also urged that full court review of findings of 
fact was necessary in order to correct arbitrary action by the 
commission. This was stated by Senator Reed as follows: 

. . . Surely we are going too far in setting up a board of this kind 
with unlimited powers, and then denying the citirens any court re- 
view, for that is in effect the purpose of the Senator’s amendment. 
A court review which permits a reversal only when there is no evi- 
dence whatever for the board to act upon is a court review ihat will 
amount to little, for I can not imagine a case coming under this 
board’s eye as to which somebody could not be found who would 
insist that the practice under investigation was perfectly fair or, on 
the other hand, someone could not be found to furnish evidence 
that it was unfair.'^ 

The final argument for judicial -review of findings of fact was 
based on constitutional grounds. This was most fully developed 
by Senator Sutherland, who was more emphatic and thorough 
in presenting constitutional objections than anyone else. He 
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made the interesting suggestion that the trade commission in 
making its findings of fact would be serving as a referee. The 
report of a referee is necessarily subject to the scrutiny of the 
court to which it is made, and in the same way the commission’s 
findings of fact should be subject to court review. 

... In that view of it, and to that extent, this trade commission 
is nothing more than a referee— a referee of all the courts in the 
country— to ascertain the facts; but now, having ascertained them 
and having issued its order, die vice of the original .section 5 was 
that the courts were given no authority to try the original case, to 
hear the evidence, to determine where the weight of it lies, and 
themselves to enter the judgment. 

He further stated: 

. . . We have conferred absolute judicial jjower upon the com- 
mission, so far as the facts are concerned, becau.se we deny the right 
to the courts to review the facts, which, as I have already said, is as 
much of the essence of judicial power as the right to determine what 
is the law.“ 


5. PROBLEM OF PERSONNEL 

The problems relating to the personnel of the new trade com- 
mission were discussed but casually, and what was said did not 
go to the root of the matter. The model of the Interstate Com- 
merce Commission was followed and little thought was given 
to the question of whether some variation from that model 
ought to be considered. The new commission was to be com- 
posed of men chosen from both political parties. The principle 
of bipartisanship was well established and its application in 
this situation was not criticized or seriously discussed. The hope 
was frequently expressed that the members of the new commis- 
sion would be 'experts.' The friends of the commission stressed 
the desirability of this, and they meant by ‘experts’ men par- 
ticularly familiar with business and industry rather than law- 
yers; as Senator Newlands put it, 'not simply experts in law, but 
experts in industry and trade.’"" Those opposing the commis- 
sion looked with suspicion upon experts of this variety. Their 
opinion, voiced by Senator Sutherland, was that the important 
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decisions confided to the commission ought to be made by men 
trained in the law. 

It is interesting to observe that the Trade Commission Act 
provided for no special qualifications for members of the com- 
mission. Nor does it state any disqualifications. Railroad men 
had been excluded by law from the Interstate Commerce Com- 
mission, because it was felt that they could not maintain com- 
plete impartiality. There was no similar exclusion of business- 
men from the trade commission. The only positive require- 
ment was that the members give full time to their duties and 
not engage in any other business. 


li. DESIRABII-ITy AND CONSTITUTIONALITY OF THE QUASI-JUDICIAL 
TOWER CONFERRED ON THE COMMISSION 

Some of the most illuminating discussions in Congress turned 
on the desirability and constitutional propriety of giving to the 
commission its important quasi-judicial duties. That this was in 
a very real sense a breaking of new ground was fully recognized. 
While the Interstate Commerce Commission enjoyed rate-mak- 
ing powers exercised under quasi-judicial procedure, neither it 
nor the newly created Federal Reserve Board had been given 
the drastic disciplinary and regulatory authority here estab- 
lished. This was an important experiment and every phase of 
it was carefully canvassed. 

We turn first to the discussions on the desirability of delegat- 
ing (juasi-judicial power, an issue which involved in part the 
further question of the character of the quasi-judicial power to 
be delegated. The statute forbade ‘unfair methods of competi- 
tion in commerce,’ or, more briefly, ‘unfair competition’; and 
this legislative ‘standard’ was to be applied to concrete cases by 
the quasi-judicial activity of the commission. Was ‘unfair com- 
petition’ a standard definite enough to make it safe and desir- 
able to give the commission the power to interpret it? The 
sponsors of the bill insisted that the commission would not have 
unrestricted discretion in interpreting unfair competition, since 
unfair competition was a term known to the common law and 
the courts in numerous cases had construed its meaning. It was 
quite as definite as the standard ‘just and reasonable rate’ which 
guided the rate decisions of the Interstate Commerce Commis- 
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sion, or as the term ‘restraint of trade’ found in the Sherman 
Act. At the same time the friends of the trade commission bill 
did not intend the commission to be strictly limited, in inter- 
preting unfair competition, to the common law meaning estab- 
lished by the courts. They desired a standard general enough to 
meet changing economic conditions. The effort of Congress to 
define precisely all activities that could be classified as unfair 
competition had failed. What was needed was a reasonably defi- 
nite and yet comprehensive term, the meaning of which in spe- 
cific situations could be worked out by an independent body 
functioning through quasi-judicial procedure. Thus there could 
be built up through the decisions of the commission a body of 
administrative law, a law the content of which would be based 
upon the findings of concrete experience. 

The opponents of the commission urged that the standard 
set was vague and indefinite and that the commission in apply- 
ing the test of unfair competition would be exercising drastic 
powers affecting business in accordance with no clearly defined 
standard. Senator Sutherland, while admitting that the term 
had a meaning in common law, pointed out quite accurately 
that the commission would not confine itself to that common 
law meaning.®* Senator Borah argued that the power to be given 
to the commission was essentially legislative and that if any- 
body was to supply the concrete content of such a legislative 
standard as unfair competition, it should be the courts and not 
an irresponsible commission.*® The same view was expressed by 
Senator Pomerene who said: ‘If we can define it, as a Congress, 
I shall be glad to have it defined. If we can not define it, I want 
the courts to define it. I do not want it to be left to the single 
judgment of the commission itself.’ *® The debate on this point 
is well summarized by Gerard Henderson as follows: 

. . . Indeed, the debates themselves suggest, what seems obvious 
from the text of the Act, that it was the Congressional intention to 
confer on the Commission, subject to court review, the duty of giv- 
ing a detailed content to the general principle embodied in the 
phrase, and to employ, in fulfilling this duty, not only the rules and 
precedents established by the courts at common law and under pre- 
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vious statutes, but the technique of reasoning by analogy and upon 
principle, with which jurists are familiar. 

. . . [Section 5] stated a general ethical and economic principle, 
and relied upon the course of administration and judicial decision 
to give it content."' 

We may note at this point a contribution to the discussion 
which came from outside Congress itself. This was the appear- 
ance, during the debates on the trade commission bill, of ex- 
President Taft’s little book. The Anti-trust Act and the Su- 
preme Court. Mr. Taft rallied to the defense of the Supreme 
Court’s bitterly criticized decisions in the Standard Oil and 
American Tobacco Company cases in which the ‘rule of reason’ 
had been announced in the interpretation of the Sherman Act. 
He declared that the Supreme Court, far from assuming legis- 
lative power as Mr. Justice Harlan had cliarged in his dissenting 
opinion, had merely done what Congress had intended it to do; 
namely, given to the common law term ’restraint of trade’ its 
established common law meaning. This, he said, was a proper 
judicial function. Mr. Taft accordingly objected to any ‘clarify- 
ing amendments’ to the Sherman Act, since these would con- 
fuse and obstruct the proper judicial interpretation of the com- 
mon law restrictions embodied in the Act. At the same time he 
felt tliat Congress ought not to use in a federal statute the term 
‘unfair methods of competition.’ This would give the courts 
power which they ought not to possess. ‘It is submitting, not 
to their legal, but to their economic and business judgment 
questions for decision that are really legislative in character.’ 
Commenting briefly upon the pending trade commission bill 
he said: 

I regret to say that this is the tendency of the pending bills in 
Congress, in which it is proposed to leave first to an executive board 
and then to the courts to declare and forbid what in their judgment 
is unfair competition. If this means more than what is included in 
unreasonable restraints of trade at dbmmon law ... by the anti- 
trust law, it would seem to be conferring legislative power."* 

While Mr. Taft’s prestige was by no means at its peak at this 
time, there is no doubt that he %'oiced with force and clarity the 
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views of a large conservative group, especially in the legal pro- 
fession. 

A final argument against the desirability of delegating quasi- 
judicial power to the commission was that it would give to a 
single body an undesirable mixture of powers. More specifically 
it would give to the commission the power to prosecute and the 
power to judge. This objection was stated before the Senate 
committee by a representative of the United States Chamber of 
Commerce in these words: 

1 think . . . that the granting of such power to the Interstate 
Commerce Commission, or the granting of such power to the trade 
commission, would be most disastrous to the usefulness of these 
commissions that you could possibly conceive. Both of these com- 
missions are quasi-judicial bodies. They reach conclusions upon in- 
vestigation and report the facts, and any practice which would con- 
stitute them in the eyes of the public prosecutors— both judge and 
advocate— would, I think, impair their usefulness to an extent that 
it is impossible to exaggerate. They would lose the reputation wliich 
they have, or ought to have, for impartial consideration and deci- 
sion, the same as any judge who was empowered to proceed to en- 
force his own decree or action in his own name or under his own 
supervision. I think it would be very serious.®” 

Senator Reed put it in this way: 

Why, Mr. President, think of saying in this land of the free— and 
there is still a presumption that it is a land of the free— that five 
men can sit down in a room and say; ‘We think, Mr. Jones, that 
what you are doing with your property is not fair. We have no rule 
to guide us. We have no law to blaze the way. Nobody has told us 
what is unfair. Congress has enacted no statute; the courts have reg- 
istered no precedents; but we do not think your method of doing 
business is fair; anyhow it does not meet with our approval, and 
therefore you shall not do it.’ Will anyone pretend tliat such a de- 
cree is due process of law? 

Senator Works expressed the same view: 

... So we have in this <»ne small commission an inquisitorial 
body with power to force information of every phase of a c ompany’s 
business, a legislative body to determine and declare what is unfair 

69. C. F. Mathewson, Hearings on Interstate Trade before the Senate Com- 
mittee on Interstate Commerce, 6jd Cong., ad sess. (1914), vol. i, 87. 
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competition, and a court to try and convict the company for a viola- 
tion of the law it has created and enjoin it from carrying on its 
business in the way it has been doing.'^ 

Perhaps the most vigorous statement of this criticism was that 
made by Senator Lippitt: 

I think it is also a great source of danger that in addition to the 
commission being first charged with these detective duties it is also 
empowered to act in a judicial capacity, for the commissioners will 
come to the judgment seat in many cases with the case prejudged. 
As it is the evidence their own representatives have collected which 
is the basis of their decisions, they must have every disposition to 
uphold its integrity, and in this respect they arc given a broader 
power than any court in the land. The case the judge decides is one 
in whose make-up he has had no part. It is brought before him by 
the parties interested, and if the Government is one of them it is 
the United States attorney who is responsible for the correctness of 
the charges upon which the case rests and the evidence presented is 
of his selection. No pride of consistency, so far as the judge is con- 
cerned, is involved in the proceedings at all. Just the opposite will 
be the situation in many of the cases that this commission is called 
upon to decide, for before the accused can be brought before them 
and their side of the case heard, the commission must have already 
decided that the evidence is entitled to some standing. Under these 
circumstances, it would not be human nature, however great the 
desire of the commission to be just might be, for them to be impar- 
tial, and when you add to that the fact that the coniinuance of the 
salaries upon which they live defrends upon at least some of the 
charges being sustained, how can it be possible for suih a tribunal 
to be entirely without prejudice? It is contrary to all the principles 
and theories upon which our American system of justice has been 
founded. Entire confidence in the disinterestedness of the court is 
the basis of the trust with which the American people submit their 
differences to its decision. To introduce this other element at all 
seems to me a most dangerous innovation, even if it were applied 
to the simj)lc things about which men differ, but when such a tri- 
bunal is to pass upon the intricate and* technical operations of gen- 
eral business, such a condition is fatal to fairness and justice.'- 

A vague constitutional argument was directed against the 
delegation of quasi-judicial power to the commission, and since 
other constitutional objections to the bill related more or less 

71. Ibid. 12277. 7 *- 7 hid. 13212!. 
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closely to this point we may appropriately review here the whole 
constitutional discussion. The main argument against the con- 
stitutionality of the trade commission bill, in fact the only sub- 
stantial argument, was made by Senator Sutherland. This has 
peculiar interest, not so much because of the intrinsic character 
of the argument itself as because it was Senator Sutherland who, 
as Mr. Justice Sutherland, was to write twenty years later the 
Supreme Court’s important decision in the Humphrey case deal- 
ing with the constitutional status of the Federal Trade Commis- 
sion.'® We are thus able to study the development of Senator 
Sutherland’s thinking upon this important point. What he 
thought in 1914 was very different from what he said in 1935.” 

We have already seen that Senator Sutherland and he alone 
consistently referred to the proposed federal trade commission 
throughout the debates as a legislative commission.'® He re- 
garded it as an agency set up solely as an aid to or adjunct of 
Congress. It was a sort of sub-Congress, an inferior body exer- 
cising on a lower level powers akin to those of Congress itself. 
He believed that Congress could constitutionally give to the 
commission only the power whicli Congress itself could directly 
exercise. He recognized the propriety of allowing the Interstate 
Commerce Commission to fix railroad rates by quasi-judicial 
process, because the fixing of rates is a legislative power; and 
while it could not be given to a court of law it might properly 
be given to a body which is an agent of Congress. But to give 
to the trade commission the power to interpret and enforce the 
prohibition against ‘unfair methods of competition’ was to give 
it a job which Congress itself could not constitutionally per- 
form. To issue a cease and desist order against business conduct 
which the commission found to be ‘unfair competition’ was 
essentially a judicial process. Senator Sutherland declared that 
it amounted to tlie issuance of an injunction by a legislative 
body. 

. . . Certainly if we would define what should constitute larceny 
and declare that larceny was unlawful, we could not devolve the 
power to forbid larceny or punish larceny upon a commission. It 
would have to remain with the courts. 

. . . My contention is that we have no right to confer this jxiwer 

73. *95 U..S. 602 (1935). 75 - Supra, 198. 
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at all upon the administrative body: that it is a judicial power and 
belongs to the courts; that Congress itself can not exercise it. Supt- 
pose, for example, that Congress instead of undertaking to devolve 
this power upon an administrative body were itself to make an in- 
vestigation of some particular case where it is claimed that unfair 
competition existed and Congress was to come to the conclusion 
that there existed unfair competition, does the Senator from Illinois 
think that Congress could issue an injunction against the continu- 
ance of that practice? ’o 

In vain did Senator Cummins and Senator Lewis point out ” 
that the trade commission was not to issue an injunction or 
execute judicial process, but was merely to make by quasi- 
judicial procedure a finding of facts the legal consequences of 
which depended under the statute upon later judicial action in 
the federal courts. Senator Sutherland remained unconvinced, 
and insisted that judicial power ivas being unconstitutionally 
delegated to the commission. 

He further urged that for the legislative standard ‘unfair 
competition’ to be applied by the commission to concrete cases 
involved an inescapable constitutional dilemma. If the commis- 
sion in interpreting this term was to be free to exercise discre- 
tion rather than follow the rigid lines of established common 
law interpretation, then they were actually making the law 
under an unconstitutional delegation of legislative power; if, 
on the other hand, the commission was to be limited to the 
common law meaning of the term ‘unfair competition,’ then it 
was performing a judicial task and judicial power had been 
unconstitutionally conferred on the commission. 

... I do not insist that the words ‘unfair competition’ are not 
words well known to the law, but I insist that if the words in the 
bill are to be interpreted in their legal sense, then they confer judi- 
cial power. If they are not to be construed in their legal sense, as 
the Senator from Nevada (Mr. Newlands) seems to contend they are 
not to be construed, but are to be giyen some popular meaning be- 
yond that, then I insist that they are not sufficiently definite to fur- 
nish a standard.'" 

Senator Sutherland further urged, as we have seen,'* that the 
powers of the courts also were unconstitutionally infringed by 
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the provisions of the bill making final the commission’s find- 
ings of fact. He believed that this limited the power of the 
courts by obligating them to enforce commission orders. Sev- 
eral other senators shared this view. The argument overlooked 
the fact that the authority given to the courts to enforce or set 
aside commission orders was to be exercised in the full enjoy- 
ment of judicial discretion, a discretion which implies the judi- 
cial right not to be bound by erroneous commission determina- 
tions. 

Senator Sutherland directed constitutional attack also against 
the inquisitorial powers to be given the commission. The wide 
authority to be conferred upon the commission to investigate 
business conduct was alleged arbitrarily to invade private rights 
and impliedly to sanction unreasonable searches and seizures. 
It did not help matters in Senator Sutherland’s mind that a 
similar power had long been enjoyed by the Bureau of Cor- 
porations. That power had not been exercised by the bureau 
and so no issue had arisen, but he believed the granting of in- 
quisitorial powers equally unconstitutional in both cases.®" 

Finally it was urged, though not by Senator Sutherland, that 
the merger of powers in the proposed federal trade commission 
was an unconstitutional violation of the doctrine of the separa- 
tion of powers. This argument was put by Senator Shields of 
Tennessee: 

Mr. President, 1 believe that the powers of all three of the coordi- 
nate branches of the Government are proposed to be delegated to 
and vested in this commission. The commission is authorized to de- 
clare what constitutes unfair competition or unfair methods of com- 
petition, thus exercising legislative powers in creating offenses, both 
civil and criminal, and it also has the power to repeal such legisla- 
tion by altering or vacating any order it may make in any particular 
case. The worst part of this legislative power, however, is that the 
commission is authorized to give it a retrospective effect; in other 
words, the commission may, after the act is done or committed for 
the first time, declare that such an act constitutes unfair competi- 
tion and a violation of law. 

The commission is given judicial power by the authority to call 
the offender before it, to hear proof, and determine his guilt or in- 
nocence. Executive power is conferred by the authority to bring suit 

So. 51 Cong. Rec. is8o6. 
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in the district courts of the country to enforce such orders as it may 
make. It is difficult for me to conceive a more pronounced and un- 
lawful confusion and delegation of the powers of the three coordi- 
nate branches of our Government than is here attempted to be 
done.** 


E. The Federal Trade Commission Since 1914 

It is no part of our purpose to present a history of the Fed- 
eral Trade Commission and its work. Such a story would in- 
volve us deeply in the concrete problems of business regulation. 
There is value, however, in trying to appraise the attitude of 
Congress toward the commission after it became a going con- 
cern. We shall therefore summarize briefly the statutory changes 
affecting the commission, together with various proposals relat- 
ing to its organization and functions which failed of passage. 
Such a survey can be merely selective and not exhaustive, con- 
fining itself to the high spots in the commission’s history. 

1. LEGISLATIVE CHANGES AFFECTING FEDERAL TRADE COMMISSION 

We may summarize briefly the major legislative changes 
which have affected either die powers of the Federal Trade 
Commission or its relations. These will be presented in the or- 
der in which they took place. 

a. The Webh-Pomerene Act of 1918 

In igi8 the Webb-Pomerene Export Trade Act was passed, 
following in general recommendations which the Federal 
Trade Commission made to Congress. The statute was intended 
to encourage and stimulate our export trade by relieving those 
engaged in it from some of the restrictions of the antitrust laws. 
This relaxation of the laws was carefully limited, and the juris- 
diction of the Federal Trade Commission was extended to ‘un- 
fair methods of competition used in export trade against com- 
petitors engaged in export trade.’ The commission was author- 
ized to proceed through its customary procedure against ‘an 
association or any agreement made ... by such association 
81. Ibid. 13057. 8s. Act oE April lo, igi8, 40 Slat, at L. 516. 



214 The Federal Trade Commission 

... in restraint of trade.’ This statute merely gave the com- 
mission a new job; it in no way changed its status or relations. 

b. The Packers and Stockyards Act of 1921 

The Packers and Stockyards Act of 1921 *“ is of especial inter- 
est in a study of the Federal Trade Commission, first, because 
it resulted from one of the commission’s most spectacular in- 
vestigations, and second, because it is the most conspicuous case 
in which Congress after careful study has given an important 
quasi-judicial assignment to an executive department rather 
than to an existing independent commission able and willing 
to receive it 

The meat-packing industry, popularly known as the ‘beef 
trust,’ had been under fire since tlie turn of the century. In the 
public mind it was one of the worst monopolies, ruthlessly ex- 
ploiting the farmer on the one hand and the consumer on the 
other. It had been ‘investigated’ by a number of Congressional 
committees, and tlie Department of Justice had made unsuccess- 
ful efforts to dissolve it under the Sherman Act. In February 
1917 President Wilson directed the Federal Trade Commission 
to investigate the high prices of foods. In partial compliance 
with this order the commission in 1918 made its Report on the 
Meat-Packing Industry,®* indicting the packers for monopolistic 
practices and proposing drastic measures for reform. 

The report, made during war time, proposed that the federal 
government acquire ownership of stockyards and of refrigera- 
tor and stock cars, and take over operation in the public interest 
of branch houses, cold storage plants, and warehouses. These 
were the facilities through which monopoly was made effective. 
These proposals aroused bitter controversy. The resentment of 
the packing industry and much of the rest of the business world 
was extreme. The commission, it was said, had conducted its 
investigations with gross unfairness and had urged conclusions 
not supported by the evidence. Every possible effort was made 
to discredit the commission and its recommendations. 

As the War came to an end it became obvious that no pro- 
posals of government ownership would be seriously con.sidered. 

Bg. Act of August 15, 19S1, 42 Stat. at L. ir,g. 
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Regulation of the packing industry was, however, admittedly 
imperative, and four different plans were proposed for adminis- 
tering such regulation. These were; (a) by the Secretary of Agri- 
culture; (b) by an independent commission; (c) by the Secretary 
of Agriculture and the Interstate Commerce Commission; (d) 
by the Federal Trade Commission and the Interstate Commerce 
Commission. The last two proposals called for regulation of the 
packers and of the stockyards by separate agencies. The Act of 
1021 set up unified regulation of packers and stockyards and 
gave the task to the Secretary of Agriculture. The power con- 
ferred was closely similar to that given to the Federal Trade 
Commission and also included certain rate-making powers. 

The considerations which led Congress to place the enforce- 
ment of the new statute in the hands of the Secretary of Agri- 
culture were certainly not any abstract principles of public ad- 
ministration. It seemed wholly logical to give the task to the 
Federal Trade Commission, which had been created to do ex- 
actly this kind of work. The commission, however, was so bit- 
terly hated and feared by the packers, and was viewed with such 
suspicion in respectably conservative quarters for its shocking 
proposal of government ownership, that it was politically out 
of the question to place the new job in its hands. The two pro- 
posals for a bifurcated system that would regulate the packers 
and the stockyards separately gave way to the demand for uni- 
fied regulation. Finally the Secretary of Agriculture, Mr. Henry 
C. Wallace, persuasively argued that his department could 
easily take over the new regulatory job, inasmuch as the 
Bureau of Animal Industry and the Pure Food and Drug In- 
spectors division had field forces working in the packing houses 
and in constant touch with the industry at many points. They 
could take on the new functions with a minimum of expense 
and duplication of effort. This plan pleased the farmers, who 
looked upon the department as their special friend and protec- 
tor. The idea of creating a brand new independent commission 
to administer the Act did not gain much support. 
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c. The Securities Act of 1933 

In 1933 Congress passed die Securities Act,®" forbidding tlie 
use of interstate commerce or the mails to advertise or sell 
securities not registered under the provisions of the law. The 
Federal Trade Commission was given the administration of this 
Act and the securities in question were to be registered with it. 
The commission added some sixty-five members to its staff to 
handle this heavy and important task. When, however, in 1 934 
Congress so extended the scope of the Act as to bring under 
federal control not merely securities but the exchanges upon 
which they are sold, it decided, after much debate and sharp 
disagreement between the House and Senate, to place the ad- 
ministration of the new Securities and Exchange Act®® in an 
independent commission created for that purpose. The legisla- 
tive history of this movement will be dealt with when we con- 
sider the Securities and Exchange Commission. 

d. The Robinson-Patman Act of 1936 

In 1 936 a new job was imposed upon the Federal Trade Com- 
mission by the Robinson-Patman Antidiscrimination Act.®' 
This statute forbids certain types of price discrimination prac- 
ticed for the purpose of destroying competition. While the leg- 
islative standard by which the commission’s duties under the 
new Act are defined is even more vague than that in the origi- 
nal Trade Commission Act, tlie commission’s procedure in the 
enforcement of the new statute is that of the customary cease 
and desist order. 


e. The Miller-Ty dings Act of 1937 

Congress in 1937 passed the Miller-Tydings Act,®* legalizing 
certain carefully defined types of price-tying contracts and de- 
claring them not to be unfair methods of competition under 

85. Act of May ay, 1933, 48 Stat. at L. 74. 
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the Trade Commission Act. The statute restricts rather than 
enlarges the responsibilities of the Federal Trade Commission. 

f. The Wheeler-Lea Act of 1938 

None of the foregoing statutes directly amended the Federal 
Trade Commission Act or changed the commission itself or its 
procedure. They merely added or withdrew areas of regulatory 
control. The Wheeler-Lea Act** passed in March 1938 sub- 
stantially amended the basic Act of 1914. It not only enlarged 
the powers of the commission but it made certain procedural 
changes which strengthened its powers of enforcement. These 
changes may be summarized as follows: First, unfair or decep- 
tive acts or practices in commerce were declared to be unlawful 
and were brought within the commission’s reach. This change 
had long been urged by the commission itself. It will be re- 
called that the original Trade Commission Act extended only 
to unfair methods of competition. Second, the commission’s 
cease and desist orders were made final within sixty days unless 
appealed from. Third, the Act fixed the time when orders of 
the commission from which appeals had been taken should be- 
come final. Fourth, civil penalties up to $5,000 were imposed 
for violations of cease and desist orders which had become 
final. Fifth, the Act made unlawful the dissemination of false 
advertising of foods, drugs, devices, or cosmetics, and defined 
these terms. 


2. CONGRE.SSIONAL CONSIDERATION OF TRADE COMMISSION 
PROBLEMS AND ACTIVITIES 

We may turn now to a consideration of Congressional discus- 
sions of the Federal Ttade Commission in an attempt to dis- 
cover what Congress has from time to time thought of the 
agency wliich it set up in 1914. These relate to various phases 
of the commission’s work. 


89. Act of Mar. 21, 1938, 52 Stat. at L. in. 
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a. Investigations by the Federal Trade Commission 

In its investigatory work the commission is subject by the 
terms of the statute to multiple control and responsibility. The 
investigations which the commission may undertake on its own 
initiative are rather general in character. By other provisions, 
however, the commission is required to investigate alleged 
violations by corporations of tlte antitrust laws when directed 
to do so by the President or by either house of Congress. It is 
further obliged to conduct certain inquiries on behalf of the 
Attorney General. Obviously Congress can at any time by 
statute require tiie commission to conduct an investigation 
not audiorized by any of these provisions. The annual report 
of the commission for 1938 indicated that the commission 
since its establishment had conducted more than one Iiundred 
general investigations. Twenty-three were ordered by the Pres- 
ident. The others were undertaken either on the commission’s 
initiative or in compliance with resolutions of the Senate or tlie 
House. 

This system of multiple responsibility and control has led nat- 
urally to conflict of opinion and criticism. Members of Congress 
interested in particular investigations have often been sharply 
critical of the commission for not pushing these inquiries more 
promptly or more vigorously. Resolutions have appeared in the 
Senate or the House directing the commission to report why 
action has not been taken in accordance with some prior man- 
date. On the other hand, those who believe that business should 
not be pried into and harassed have objected to some of the 
investigations and have attacked the commission for excessive 
zeal. The power of the President to order the commission to 
undertake costly investigations has raised difficult budgetary 
questions. If the President orders an investigation, must the 
commission finance it from its regular budget, is Congress ob- 
ligated to underwrite it by a special appropriation, or should 
the President supply the money from his contingent fund or 
seek through the Bureau of the Budget a special appropriation? 
These questions have often been acute, and the way in which 
they have been handled has not clarified the theory of responsi- 
bility under which the commission carries on its work. 
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The problem of financing investigations has not, however, 
been the major problem which Congress has dealt with in this 
connection. Certain investigations have had political repercus- 
sions of tremendous importance. The authority to investigate 
the mammoth business concerns of the country is a power 
loaded with political dynamite. It is bound to arouse the bitter 
antagonism of those being investigated and to set in motion 
powerful political pressures. At the same time these investiga- 
tions have been insistently demanded by those seeking a drastic 
enforcement of the antitrust laws. The kind of controversy 
which can arise from these conflicting pressures is illustrated by 
the meat-packers investigation already discussed.'" This was a 
searching and thorougli-going inquiry. It was conducted, more- 
over, with the aid of an attorney for the commission, Mr. Fran- 
cis J. Heney, who had a definite flair for the spectacular and 
whose press releases made stirring reading. The commission’s 
report brought a serious indictment against the packing indus- 
try and included in its recommendations the government owner- 
ship of some parts of the business. The report, as we have seen, 
was received by the conservative press with a violent outburst 
of denunciation. The Chamber of Commerce of the United 
States sent to the President an excoriating attack upon the com- 
mission and its report with the request that he fill existing va- 
cancies on the commission with men who would radically 
change the commi.ssion’s policy. 

Difficulties arose regarding the precise scope of the commis- 
sion’s power of investigation. The statute limits this power by 
providing that it may extend to ‘any corporation alleged to be 
violating the antitrust Acts.’ From time to time the House or 
Senate ha.s lost sight of this limitation and ordered the commis- 
sion to undertake much broader investigations. This has placed 
the commission in an awkward position, and in one or two cases 
the Attorney General or the courts came to its rescue and re- 
emphasized the limited nature of its investigatory power. There 
has been some demand for broadening this power, but Congress 
continues to feel that it is better to state the particular objects 
for which the power may be exercised. It is feared that a gen- 
eral power to investigate might be abused. 

90. Supra, gi4 i 
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In connection with commission investigations we see in action 
Congressional control of an independent agency through the 
power of appropriation. The presentation of the commission’s 
budget to the appropriations committees of Congress has fre- 
quently stirred up discussion on the utility of the work be- 
ing done. Motions to eliminate the entire appropriation and 
thereby abolish the commission have sometimes been made, 
while reductions in the amounts requested have occasionally 
been adopted. Congress has used the power of appropriation 
not only as a general club over the commission’s head but also 
as a means of keeping the commission from undertaking investi- 
gations deemed either undesirable or in excess of the commis- 
sion's power. Beginning about 1925, appropriation bills carried 
riders forbidding the use of appropriated funds for general eco- 
nomic investigations and restricting investigations to corpora- 
tions alleged to be violating antitrust legislation. 

b. Trade practice conferences and agreements 

Another phase of the commission’s work which has attracted 
a good deal of Congressional attention has been its develop- 
ment of trade practice conferences and agreements. It will be 
remembered that in 1914 the business interests of the country 
rather generally hoped that Congress would create an adminis- 
trative agency with authority to give advance approval to vari- 
ous methods of business conduct. No such power was given to 
the Federal Trade Commission. It was feared that if an admin- 
istrative agency were permitted to underwrite business prac- 
tices the antitrust laws might be violated with impunity. In 
1919 the commission embarked upon a new policy, that of call- 
ing trade practice conferences composed of the representatives 
of an industry and of acting as informal adviser in the formula- 
tion of agreements which would eliminate injurious competi- 
tive conduct and establish helpful rules for the carrying on of 
the business. The commission had no delegated authority to 
do this; but since its activities were wholly informal and since 
none of its advice carried any legal sanction, the new policy did 
not appear to be unlawful. This development was viewed with 
alarm by those members of Congress who feared any attempt to 
relax at any point the rigid provisions of the antitrust laws. Mr. 
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Patman of Texas charged that the* trade practice conference 
work violated the spirit of the antitrust laws and exceeded the 
powers of the commission. He declared: 

Never in the history of our country before has a Government 
board so grossly and flagrantly abused the power intrusted to it. It 
is organizing trusts and monopolies when its duties arc to destroy 
trusts and monopolies.'^ 

The President of the United States and his Cabinet have ap- 
proved a policy adopted by the Federal Trade Commission and the 
Department of Justice which means the destruction of independent 
business . . . The President and his Cabinet, 1 am informed from 
a reliable source, put their stamp of approval, not only upon what 
the Federal Trade Commission and the Department of Justice have 
done in the past but what they expect to do in the future."' 

To the same effect Representative Fulmer quoted from an 
earlier statement of the Attorney General as follows: 

The trouble about industry coming and requesting that they be 
allowed to put into execution certain trade-practice rules is when 
they go back and put them into practice they nudge a little here and 
they nudge a little there and dien when we call their hand they 
come back with the statement: ‘We have your indorsement.’ ” 

The commission, however, went forward with its trade prac- 
tice conference work and steadily won support for it. Business- 
men endorsed it with enthusiasm and general opinion has come 
to regard it as one of the most constructive and valuable phases 
of commission activity. Congress has resisted all efforts to com- 
pel the commission to abandon this policy, and there have been 
attempts to secure statutory authorization for it and make trade 
practice agreements legally enforceable. In 1932 Senator Nye 
introduced a bill for making all trade practice conference 
rules enforceable after they had been adopted by a majority 
of tlie industry and approved by the commission or the courts. 
This proposal was carefully considered. At the same time Sena- 
tor Walsh of Massachusetts introduced a bill " which legalized 
trade practice conferences and authorized the Federal Trade 
Commission to give advance approval to co-operative contracts 

gi. 72 Cong. Rec. 6100. 94. S. s6a6, Cong., 1st sess. (1932). 
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for the curtailment of production and for other acts to avoid 
ruinous competition. Similar legislation was introduced and de- 
fended at length in the House by Mr. Jenkins of Ohio in 1935.®“ 
However, none of these bills passed. There is a clear distinction 
between the informal activities of the commission in connection 
with trade practice conferences and the proposed policy of legal- 
izing trade practice rules. The present function of the commis- 
sion is purely advisory. The commission can extend no immuni- 
ties nor guarantee any protection against the rigid enforcement 
of existing federal laws. If Congress were to legalize the trade 
practice agreements they would become somewhat similar to 
the codes of fair competition set up under the National Indus- 
trial Recovery Act. Their formulation would be an important 
sublegislative activity, and intricate problems affecting the de- 
termination of policy and the enforcement of responsibility 
would be pushed to the front. 

c. The President’s relations with the Federal Trade 
Commission~The question of independence 

It would be useful to know exactly the Congressional theory 
of the relations between the Federal Trade Commission and 
the President. This is probably impossiltle. Congress has never 
worked out any clear idea upon this point and such views as 
it has expressed have varied with changing circumstances. No 
issue has arisen which has made it necessary for Congress to 
clarify its thinking upon this problem. But from the Congres- 
sional debates and discussions since 1915 relating to the com- 
mission, we may piece together certain indications of what Con- 
gress has from time to time thought about the independence of 
the Federal Trade Commission and the degree of control and 
responsibility over it which the President enjoys. 

Before doing this, however, we may allude briefly to the 
President’s own attitude on the matter, especially the attitude 
of President Wilson. This is of interest not only for its own 
sake but because during the formative years of the commission 
Congress was inclined to take its cue from the President and be 
guided by his judgment. It will be recalled that President Wil- 
son secured the inclusion in the Federal Trade Commission Act 
g6. 79 Cong. Rec. 8880 ff. 
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of the clause authorizing the President to direct the commission 
to make certain investigations."' He proceeded to use this power 
vigorously and many of the commission’s most important in- 
vestigations were made upon his direction. There is some evi- 
dence that Wilson himself believed that he had a rather more 
general power of directing commission activity. In a letter to 
the commission in February 1917 ordering the investigation of 
the meat-packing industry, he added the following paragraph: 

I am aware that the commission has additional authority in this 
field, through the power conferred upon it to prevent certain per- 
sons, partnerships, or corporations from using unfair methods of 
competition in commerce. 1 presume that you may see fit to exercise 
that authority, upon your own initiative, without direction from 
me."“ 

Wilson’s whole thinking with regard to problems of this sort 
was colored by the war emergency. Upon America’s entrance 
into the War, vast discretionary jx>wers were delegated to the 
President, and Congress and the President seem to have re- 
garded all federal agencies as available implements for the carry- 
ing out of w'ar policies. Many of die major investigations which 
the President ordered related to w-ar situations and were fi- 
nanced from funds outside the commission’s budget. When the 
proposal to confer upon the President the right to fix the price 
of coal was being discussed, it was urged that the Federal Trade 
Commission should serve as the President’s agent in the actual 
setting of these prices."” 

In regard to the Congressional attitude toward this relation, 
it is clear that Congress considered the Federal Trade Commis- 
sion as an adjunct of the Department of Justice in certain im- 
portant aspects of its work. The statute autliorized the President 
or either house of Congress to direct the commission to make 
investigations of corporations alleged to be violating the anti- 
trust laws. Obviously the purpose of these investigations was to 
produce evidence upon which the Department of Justice might 
proceed. While in some cases tliese investigations resulted in 
new laws, more often they merely placed in the hands of the 
Attorney General evidence up>on which he might move against 

97. Supra, 194. 99. 55 Cong. Rec. 5360. 

98. 56 Cong. Rcc. 11063. 
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those engaging in illegal practices. In short, the commission was 
very definitely an agent of the executive branch and was recog- 
nized by Congress as being so. 

That many members of Congress assumed that the Federal 
Trade Commission was subject to some degree of Presidential 
direction appears from a discussion in the Senate in February 
1925. The following resolution was introduced: 

Resolved, That the Federal Trade Commission be, and it is 
hereby, directed to forthwith transmit to the Senate a copy of its 
report on its investigation in 1923 and 1924 of the price of crude 
oil, gasoline, and other petroleum products and other data pertain- 
ing to the operations of the oil companies and refineries.'*”* 

A number of senators led by Senator Moses sought to amend 
the resolution in such a way as to direct the President to submit 
to the Senate the Trade Commission’s report ‘if not incompat- 
ible with the public interest.’ **" This was on the ground that 
action by the Department of Justice in the premises was ap- 
parently contemplated. There ensued an interesting debate 
whether the President had any responsibility in the matter at 
all. Senator Walsh of Montana declared that the Federal Trade 
Commission was an independent establishment and that it was 
a serious mistake to treat it as though it were in any sense sub- 
ordinate to the President. He said: 

Mr. President, the amendment proposed by the Senator from New 
Hampshire presents a rather important question, namely, whether 
the President of the United States can control the action of the Fed- 
eral Trade Commission. I trust that idea will not be accepted by the 
Senate. I trust it will be understood that the Federal Trade Com- 
mission and the Interstate Commerce Commission and other bodies 
of like character discharging quasi judicial duties will not be re- 
garded as under the domination of the President of the United 
States as are the various departments of the Government. My under- 
standing about the matter is, that the President of the United States 
has no control whatever over the Federal Trade Commission or any 
of its acts. He has no authority to direct the Federal Trade Com- 
mission in any particular. If we want information from any of those 
bodies we must go to those bodies for the information.*®* 

100. S. Res. 341, 66 Cong. Rec. 4018. 102. Ibid. 

101. 66 Cong. Rec. 4635. 
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Senator Moses replied, ‘The Senate should not be dealing di- 
rectly with independent executive establishments; . . . the nat- 
ural avenue of communication is through the President, who 
has to take the responsibility for a matter of this sort.’ Sena- 
tor Norris declared that the Senate might properly deal directly 
with the Federal Trade Commission but that the commission 
itself should not have final decision on whether the disclosure 
of the information in its report would be in the public interest. 
Advice on that matter could properly be sought from the Presi- 
dent or the Attorney General. To this Mr. Moses replied, ‘Why 
should we set up a pipe line between the White House and the 
Federal Trade Commission? Let us deal directly with the White 
House.’ Throughout the discussions there is an undercurrent 
of implication that the commission’s relations with the Presi- 
dent cannot properly be ignored by the Senate. The commis- 
sion did, however, transmit to the Senate the report asked for 
in the resolution quoted above. 

The debates indicate that Congress has become aware of 
the President’s power to control the policy of the Federal Trade 
Commission through its personnel. This control is bound up 
in the power of appointment and removal. We have seen that 
when the commission presented its highly controversial report 
upon the meat-packing industry in 1918 the Chamber of Com- 
merce of the United States instead of protesting to Congress 
went directly to the President with its demand that the policy 
of the commission be inodiiied by the appointment of two suit- 
able men to existing vacancies. It does not seem to have been 
cjuestioned that the President might properly utilize his ap- 
pointing power to revolutionize commission policy. This whole 
question became more acute as a result of commission develop- 
ments under the Humphrey regime between 1925 and 1933. 
The appointment of Mr. Humphrey by President Coolidge 
made him the directing head of a Republican majority of three 
on the commission, which proceeded to change radically the 
commission’s policy and soften the rigor with which the com- 
mission enforced the statutes placed within its jurisdiction.’"' 

■03. Ibid. 4683. 

104. Ibid. 4684. 

105. Coluiiel William H. England, ebief economist of the commission, in a 
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The policy followed under the Humphrey regime was accept- 
able to both President Coolidge and President Hoover. It was 
bitterly attacked, however, by the Democratic and Farmer- 
Labor minorities. In January 1933, Mr. Patman of Texas, de- 
nouncing what he regarded as Trade Commission collusion 
with trusts and monopolies, expressed the ho|ie that when Presi- 
dent Roosevelt took office he would ‘certainly change the policy 
of the Federal Trade Commission, and put it back to its true 
original function or intent.’ Throughout die discussions of 
this whole period there runs an underlying assumption that 
the commission’s policy, if not actually directed from the White 
House, at least conforms to the President’s wishes, that the 
President cannot escape respionsibility for the commission’s 
policy, and that an incoming President objecting to such policy 
should change it, if not by the actual issuance of orders to the 
commission, at least by the making of suitable appointments. 
President Roosevelt’s removal of Mr. Humphrey on the ground 
that Humphrey’s policy with regard to the work of the commis- 
sion was not in harmony with the President’s policy evoked no 
protest in either house of C,ongrcss and practically no comment. 
The President was apparently doing in this situation what Con- 
gress assumed that he would and should do. 

d. Trade court proposal 

In 1932 Senator Nye introduced three bills affecting the Fed- 
eral Trade Commission and its work. One of these prohibited 
price discriminations and the practice of selling below costs. A 
second,*”® already referred to, legalized trade practice agree- 
ments. The third provided for the establishment of a federal 
trade court. This court was to consist of a chief justice and 
eleven associate justices to be appointed by the President with 
the consent of the Senate and to hold office during good be- 
havior. The chief justice was to be designated by the President. 

influence did not extend beyond 1927 or 192B. Neither Commissioners VanFleet, 
Hunt, or Meyers, ali of whom were Republicans, followed Commissioner Huni’ 
phtey at all limes: in fact, certain of them usually opfxjscd his policies.* 

J06. 76 Cong. Rec. 1851. 

107. S. 2628, 72d Cong., isi scss. (1932). 
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The court was to have a branch in each of the ten judicial cir- 
cuits. Each judge was to be a resident within the circuit. The 
salaries of the judges were to be fixed at $12,500. The branch 
courts were to have jurisdiction over all suits arising under the 
antitrust acts and the Federal Trade Commission Act and this 
jurisdiction was to be exclusive and final except that it should 
be subject to review by the appellate division of the federal 
trade court. The branch court was to enforce, set aside, or 
modify orders of the Federal Trade Commission. The relation 
between the appellate division of the federal trade court and 
the branch courts was to be the same as that between existing 
circuit and district courts. Review of the judgments of the ap- 
pellate division by the Supreme Court was to be by writ of 
certiorari. 

This interesting proposal was overshadowed by the other pro- 
posals which accompanied it. In the hearings on the three bills 
attention was largely confined to the proposal to legalize trade 
practice agreements. Most of the witnesses before the Senate 
committee were vigorously backing the trade practice bill and 
seemed willing to accept the trade court bill as a means of 
getting the other when they mentioned it at all. Senator Nye 
in pre.senting the bill to the committee said: 

The . . . measure, S. 2627, providing for the creation of a Fed- 
eral I’rade Court ... is designed to complement the bill to whiih 
I have just referred (.S. 2626). The need for the expeditious consid- 
eration of questions arising under these 3 acts requires no comment 
. . . The plea is frequently made that the judges of our Federal 
courts are sadly overworked and with a constantly increasing de- 
mand upon their services matters of the highest importance are 
necessarily delayed for long periotls of time before they ran come to 
final decision. It is my hope and expectation that the creation of a 
new tribunal such as contemplated in this measure would, in the 
first place, provide a court which would be expert in the subject of 
business law and would, further, be in a position to interpret the 
law in the light of rapidly changing economic conditions, sudi as is 
not now possible."" 

The Trade Commission itself, however, opposed the establish- 
ment of the federal trade court on the ground that there was 

110. Hearings before a subcommittee of the Senate Committee on the Judi- 
ciary, ysd Cong., ist sess. (1932), 6 f. 



228 Shipping Board 

no need for it. Robert Healy, chief counsel of the commission, 
wrote to Senator Norris as follows: 

I cannot see the slightest reason for establishing a Federal trade 
court. I do not believe that the Federal courts of the country are 
being clogged or overburdened with cases arising under the anti- 
trust statutes. I cannot see any necessity for creating all this addi- 
tional expense. This commission has pending in the various circuit 
courts of appeal not over to cases ... So far as our observation 
goes the circuit courts of appeal are having no difficulties, so far as 
time is concerned, in disposing of the various cases before their 
courts to which the commission is a party.’” 

The trade court proposal was in essence a plan for the setting 
up of an administrative court modeled to some extent along the 
lines of the ill-fated Commerce Court of 1910. It was to provide 
a specialized tribunal for tlie handling of that branch of judi- 
cial business which affects the Federal Trade Commission and 
which arises under the antitrust laws and which is now handled 
by the district and circuit courts of appeals. The proposed 
tribunal would have had no jurisdiction not already existing in 
the regular constitutional courts. 


III. THE UNITED STATES SHIPPING BOARD AND THE 
UNITED STATES MARITIME COMMISSION 

A. The Shipping Board Act of 1916 

I. BACKGROUND OF THE SHIPPING BOARD ACT OF I916 

The Shipping Board Act of 1916* was an attempt to halt the 
long and steady decline of the American merchant marine. 
Prior to the Civil War, during the era of the famous clipper 
ships, this country enjoyed if not supremacy on the sea at least 
a status somewhere approaching equality. In 1861 American 
shipping in the foreign trade reached the all-time peak of 
2,496,894 tons. By 1910 it had sunk to 782,517. Only 8.7 per 
cent of American foreign commerce was being carried in Amer- 
ican ships.* 

There were various causes for this decline in American ship- 
111. Ibid. 275!. 
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ping. The ravages upon northern shipping during the Civil 
War destroyed many vessels which were never replaced. As steel 
ships came to replace wooden ships, English shipyards were 
able to build them more cheaply than could American ship- 
yards, owing partly to higher American wages and partly to 
our high tariff policy. But our navigation laws required ships 
flying the American flag to be built in American shipyards, in 
spite of these differences in production costs. This inescapable 
competitive disadvantage retarded the growth of an American 
merchant marine. 

We were as a nation aware of this decline of American ship- 
ping and its unfortunate consequences, but there was no agree- 
ment on how the problem could be met. All during the ’70’s 
and ’8o’s there was much controversy about what policy should 
be followed to improve our merchant marine. Shipowners urged 
the policy of ‘free ships,’ which meant the privilege of buying 
ships in the cheapest market and sailing them under the Ameri- 
can flag. The shipbuilders, on the other hand, were adamant 
against free ships, insisted upon retaining the navigation laws 
requiring American ships to be built in American shipyards, 
and urged that the differential in construction costs be covered 
by subsidies paid by the government. This controversy in vary- 
ing forms continued down to the outbreak of the World War. 
The Democratic Party in general favored the free ship policy. 
The Republicans, though by no means united, favored gjovcrn- 
ment subsidies, either direct or indirect, and though the party 
as a whole never backed a direct subsidy program, it did sup- 
port mail subsidies and other forms of bounties. During the 
’70’s and ’8o’s we tried some of these indirect subsidies, particu- 
larly mail subsidies; but the whole program turned out to be 
honeycombed with corruption and the subsidy policy was fairly 
thoroughly discredited in the public eye. 

Between 1890 and 1910 a fairly steady drive was carried on to 
commit the government to a direct subsidy policy. Shipowners 
and shipbuilders buried the hatchet and joined in seeking to 
secure direct government aid for the shipping industry. Ship- 
owners realized that the free ship campaign would never suc- 
ceed. The strength of the subsidy drive rose and fell. It gained 
force as a result of Blaine’s influential support, which led to a 
subsidy act in 1891; and it waned under Cleveland’s Demo- 
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cratic Administration. It was sponsored by Senators Hanna, 
Payne, and Frye in the late ’go's, and Senate support was lined 
up behind a program of heavy subsidies; but the argument that 
such a subsidy would be an additional gift to the Steel Trust 
was so convincing that it prevented the enactment of the bill. 
In 1903 President Roosevelt urged the appointment of a mer- 
chant marine commission to study the entire problem. The 
commission reported a proposal for a ship bounty measure, 
which after considerable discussion was defeated in 1905 and 
again in 1907. Senator Gallinger rallied the subsidy forces be- 
hind a bill in the Senate in 1910 and 1911, but the final defeat 
of the Gallinger bill apparently convinced the subsidy group 
that they were fighting a lost cause. 

When the Democratic Party came into power in 1912 it 
looked at the shipping problem from a new point of view. The 
drive was launched for regulation rather than aid. Attempts 
were made to eliminate in the shipping industry the gross 
abuses under which free competition had been sacrificed. An 
experiment with free ship legislation, a traditional ])emcw:ratic 
policy, proved a failure. To allow American capitalists to buy 
ships in the cheapest market accomplished nothing, when the 
risks in the shipping business were so great that capital was not 
willing to buy ships in any market. The competitive status of 
American shipping was made more precarious by the I.a Fol- 
lette Seamen’s Act of 1915,’ which improved conditions of labor 
on American vessels but required American shipowners to em- 
ploy in the main American seamen. In 1915 the future of the 
American merchant marine looked anything but rosy. 

The outbreak of the World War revolutionized the status of 
American shipping as it revolutionized nearly everything else. 
At first there was panic and almost complete demoralization. 
Ships did not sail for fear of capture. Foreign commerce was 
at a temporary standstill and the shipping industry was para- 
lyzed. The belligerent powers commandeered their own mer- 
chant ships for war purposes. The vastly increased demand 
upon this country for products to be shipped abroad made un- 
precedented demands upon our shipping facilities. There en- 
sued a period of amazing prosperity for those shipowners who 

3. Act of Mar. 4, 1915, 38 Stat. at L. 1164. 
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were still able to operate. Shipping rates in some cases rose to 
700 per cent of their former level. But we did not have the 
ships, and it was vigorously urged that the government should 
undertake to acquire ships to meet the growing and profitable 
demand. The Secretary of the Treasury, Mr. McAdoo, proposed 
that the government appropriate $50,000,000 for the purchase 
of ships to add to our merchant marine, and this proposal be- 
came absorbed into and overshadowed the parallel drive in 
Congress for the more effective regulation of American ship- 
ping in the interests of reasonable rates and fair competition. A 
bill appeared in Congress in 1914 * proptosing a shipping board 
with power to regulate shipping and with authority to create a 
corporation to purchase, charter, or build $50,000,000 worth of 
ships. Tliis bill did not at first succeed, but with Administra- 
tion support and a growing conviction that some such legisla- 
tion was necessary, it reappeared in 1916 and was passed. 

2. STE1>.S IN THE LEGISI-ATIVE HISTORV OF THE ACT OF I916 

The legislative history of the Shipping Board Act of 1916 
runs as follows: Representative Alexander of Missouri at the 
reciuest of the President introduced the shipping board bill “ 
in the House early in 191G. It provided for a shipping board 
to be composed of two Cabinet members and three members 
appointed by the President. This board tvas to have power to 
investigate the whole merchant marine problem and make leg- 
islative recommendations to Congress; to exercise regulatory 
powers over shipping rates and unfair competitive methods; to 
purchase, charter, or construct vessels; to charter, lease, or sell 
vessels to American citizens for operation; and to create a cor- 
poration to carry out these managerial functions. Extensive 
hearings on this bill were held by the House Committee on 
Merchant Marine and Fisheries in February and March. Just 
as the bill was to be reported out, Mr. Alexander, the chairman 
of the committee, brought in a substitute bill “ to replace it. 
This substitute increased the number of independent members 
on the board to five, forbade various unlawful competitive prac- 

4. H.R. 18518, 63d Cong., sd sess. (1914). 

5. H.R. 10500, 64th Cong., ist sess. (1916). 

G. H.R. 15455, 64th Cong., 1st scss. (1916). 
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tices by water carriers, increased the board’s authority to fix 
rates, and enlarged its authority to enforce its powers. It made, 
however, no important changes in the ship purchase program. 
The House committee reported the bill out in May and urged 
its adoption.’ A minority of tlie committee filed a report sup- 
porting the creation of a shipping board but opposing the gov- 
ernment ownership or operation of ships. The bill was debated 
in the House for several days and passed on May 20, 1916, by 
a vote of 209 to 161, a vote running largely along party lines. 

Upon reaching the Senate the bill was referred to a sub- 
committee of the Committee on Interstate Commerce and was 
reported out* on July 19, 1916, after fairly extensive hearings 
had been held. The Senate committee struck out the provision 
for ex-officio or Cabinet members on the board and as a further 
protection to the shipping industry added certain restrictions 
relating to the purchase of ships and their possible operation 
by the government. Considerable debate took place in the Sen- 
ate early in August, and the bill passed on August 18 by a vote 
of 38 to 21, 36 senators not voting. The House concurred in 
the Senate amendments on August 30, 1916, and the bill be- 
came law on September 7, 1916. 

3. PROVISIONS OF THE ACT OF igifi 

The Act of 1916 merged two programs with respect to ship- 
ping that have intrinsically nothing whatever to do with each 
other, and it created a common agency for carrying out both 
of them. The Act fell into two divisions. In the first place, it 
created a Shipping Board of five members with staggered six- 
year terms and with the customary bipartisan limitation. They 
were to be chosen upon the basis of fitness for the duties of the 
office and of fair representation of the geographical divisions of 
the country. They were removable by the President for ineffi- 
ciency, neglect of duty, or malfeasance in office. The board was 
to elect its own chairman from its members. 

In the second place, the Shipping Board was given powers 
which fell into two distinct categories. The first of these com- 
prised the powers necessary to carry out the ship purchase pro- 

7. H. Rcpt. 659, 64th Cong., ist scss. (1916). 
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gram. The board was to purchase, lease, or construct with 
Presidential approval and in American shipyards vessels suit- 
able for naval auxiliaries. It was to charter, lease, or sell these 
vessels to American citizens upon terms and under conditions 
prescribed by the board and approved by the President. It was 
authorized to create a corporation under the laws of the Dis- 
trict of Columbia to carry out these p>owers. This corporation 
could have a capital stock of $50,000,000, and this stock could 
be sold with the approval of the President. Having acquired 
these ships, the board was authorized to attempt their sale to 
private persons after due notice. If unable to sell the ships it 
was to report that fact to the President, who should thereupon 
issue an order stating that conditions prevailed which justihed 
the operation of these ships by a corporation formed under the 
provisions of the Act. The second set of duties related to regu- 
lation. All shipping companies were required to file with the 
board all agreements on rates and charges, and the board was 
empowered to disapprove or cancel those which were unjustly 
discriminatory, unfair, or injurious to commerce, and to ap- 
prove the others. Shipowners were required to file with the 
board, open to public inspection, maximum rates, fares, and so 
on, and these could lawfully be exceeded only with the board’s 
approval. The board could replace rates found to be injurious 
or unreasonable by those which were not. It could require re- 
ports relating to the shipping business. It was given compulsory 
power to secure information, and orders issued by it were to 
receive the same treatment in the courts as orders of the Inter- 
state Commerce Commission. Finally, the board was to investi- 
gate, in this country and abroad, relative costs of shipbuilding, 
ship operation, and marine insurance, and lay this information 
before Congress. 

4. ISSUES AND TOPICS IN HEARINGS AND DEBATES 

Congressional discussions of the shipping bill dealt more 
with the economic aspects of shipping policy than with the 
methods of administering that policy, and we are not here con- 
cerned with these economic issues. The level of the discussion 
was influenced by the emergency conditions in which it took 
place and the need for securing prompt action. The new policy 
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of government ownership of ships was not embraced by the 
shipping interests or by businessmen generally. It was not popu- 
lar with those who had been clamoring for subsidies, and much 
effort was exerted to devise ways and means by which govern- 
ment ownership of ships should be so restricted, and govern- 
mental operation made so difficult, that there would be a re- 
sulting advantage to the shipping industry. Nor was the policy 
of government regulation fully accepted. In fact this aspect of 
the proposed law was fought more bitterly than any other. It 
was urged that regulation would further handicap American 
shipping in competition with foreign shipping. It was pointed 
out that Congress could regulate only American ships, since 
any attempt to go beyond this would produce international 
complications. All of these problems were threshed out at great 
length. 

a. Should a shipping board be created? 

There was almost unanimous agreement that some kind of 
shipping board ought to be created. There was no agreement 
whatever on what such a board ought to do, and ideas concern- 
ing its proper functions ranged all the way from simple in- 
vestigation to the substantial and far-reaching powers embodied 
in the Act. It is interesting to note that no one seemed to favor 
giving regulatory powers over the shipping industry to the In- 
terstate Commerce Commission, a proposal which later® com- 
manded a good deal of support. Mr. Alexander, chairman of 
the House committee, stated that this suggestion had not been 
seriously considered ‘because the commission is already over- 
worked.’ 


b. Ex-officio members on the board 

The sharpest controversy relating to the proposed board arose 
over the proposal to make two Cabinet officers ex-officio mem- 
bers. There was no such plausible reason for creating this kind 
of tie-in with the Administration as had led to the placing of 
the Secretary of the Treasury and the Comptroller of the Cur- 
rency on the Federal Reserve Board. Commenting upon this 

g. Infra, *69 f., *73 f. 10. 53 Cong. Rec. 8078. 
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parallel, Senator Weeks observed: ‘My judgment is that one of 
the weakest phases of the Federal-reserve law is the provision 
inserted in the bill by the insistence of the administration that 
the Secretary of the 'Treasury and the Comptroller of the Cur- 
rency should be members of the Federal Reserve Board.’ The 
demand for ex-officio representation on the board came mainly 
from the Administration. It was urged that the Secretary of the 
Navy should be a member because of his interest in the ships to 
be acquired as naval auxiliaries, and the Secretary of Commerce 
because the Steamboat Inspection Service and the Bureau of 
Navigation are both in the Department of Commerce. The de- 
bate on this whole issue was very one-sided and there was no 
convincing defense of the ex-officio membership proposal. Chair- 
man Alexander of the House committee, whose bill contained 
the provision, indicated his lack of conviction in the matter by 
his willingness to accept an amendment by which the Cabinet 
members on the board were excluded from participation in the 
board’s regulatory functions, and remained there merely to par- 
ticipate in the administration of the ship purchase program. 

On the other hand, the argument against ex-officio member- 
ship was cogently developed. Shipping interests and business- 
men generally wanted a ‘nonpartisan’ board, a euphemistic way 
of describing a bipartisan board. To place two Cabinet Secre- 
taries on the board would tend to make it a political organiza- 
tion, and even if the board itself remained free from political 
influence the public generally would think it was politically 
controlled. In the House debate Mr. Hadley of Washington 
said: 

. . . We ought to have one [shipping board] that will not be in 
any way shadowed with the suspicion of ]>o]itical control in the 
minds of the people of the country. I do not believe you can divorce 
that thought from the public mind if you constitute the hoard so 
that the voting power preponderates politically, as you provide in 
this case.‘* 

Senator Jones expressed the same idea: 

Mr. President, I think that the majority have made a very wise 
amendment in striking from this board the Secretary of the Navy 
and the Secretary of Commerce. If we are going to have a shipping 

II. Ibid. i«557. IS. Ibid. 8S79. 
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board, it ought to be one entirely free from politics; as free as it pos- 
sibly can be. It ought to be entirely free of having as a part of its 
membership a purely political officer. It would be just as much out 
of place to have the &cretary of War a member of the Interstate 
Commerce Commission as to have any departmental officer on this 
board. The committee and the caucus did very wisely, I think, in 
cutting this provision out of the bill, and I hope that will be in- 
sisted upon when the bill goes to conference. The people will cer- 
tainly have much more confidence in the impartiality of this board 
if there is not a Cabinet officer on it than if it has Cabinet officers 
in its membership.’-* 

It was pointed out by both Mr. Hadley and Mr. Fess that 
Cabinet-officer membership would virtually nullify the biparti- 
san division on the board since, under normal circumstances, 
it would allow a President during one term to name five out of 
seven members for political purposes if he wished to do so.’* 
Senator Weeks pointed out that Cabinet officers were an in- 
tegral part of the political organization of the Administration. 
He said: 

. . . Then, necessarily, the members of the administration are 
parts of a political organization, and it is impossible when a Secre- 
tary of the Treasury or a Secretary of Commerce or any other mem- 
ber of a Cabinet is a member of a board that that fact shall not have 
some influence on the activities of the board. Such boards like the 
shipping board, if they are going to be of any value at all, must be 
entirely removed from the immediate political influence which hap- 
pens to be in control of the Government.’® 

It was urged that the political complexion which the board 
would acquire as a result of ex-officio membership was incom- 
patible with the proper performance of its quasi-judicial duties. 
Mr. Mann of Illinois declared that it was dangerous to give 
regulatory or quasi-judicial work to partisan appointees.’® Mr. 
Hadley criticized an arrangement which permitted the Cabinet 
members on the board to sit in judgment upon some of the 
interests of their own departments." It was rather generally 
urged that the ex-officio members on the board would make it 
an entirely different body from the Interstate Commerce Com- 

ig. Ibid. 1S447. i6- Ibid. 8078. 

14. Ibid. 8285. 17. Ibid. 8279. 

15. Ibid. 12557. 
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mission and that there was no more justification for such ex- 
officio members in one case than in the other. 

It was felt that the presence of two Cabinet Secretaries on 
the board would dangerously increase Presidential authority 
over it. Mr. Towner of Iowa said that ‘it is impossible for mem- 
bers of the Cabinet to sit in any board and not act as political 
representative of the administration.' “ Mr. Fess of Ohio elabo- 
rated the same point and referred to the dominating control 
which he alleged that President Wilson had been able to estab- 
lish over the Federal Reserve Board.'* 

It was pointed out that Cabinet Secretaries change with 
changing administrations and often more frequently. This 
would make it impossible for the board to establish and main- 
tain continuity and certainty in policy and administration, and 
capital would be likely to avoid the risks incident to regulation 
by a board with a rapidly fluctuating membership. In view of 
the constant turnover in the personnel of the Shipping Board 
during the following fifteen years, without any ex-officio mem- 
bers, there is a certain irony in the seriousness with which this 
point was made. 

A very persuasive argument against ex-officio membership 
was that Cabinet Secretaries would not have time to participate 
in the actual work of the board. The tasks to be given to the 
board were of appalling size and complexity. The regulatory 
functions of the board demanded, as in the case of the Inter- 
state Commerce Commission and the Federal Trade Commis- 
sion, the day-by-day attendance of the members in the hearing 
and deciding of cases. No Cabinet Secretary could spare so 
much time, and certainly he should not be allowed to help 
decide a case in which he did not sit. It was this objection 
which led Mr. Alexander of Missouri, whose bill included ex- 
officio Cabinet members, to propose that the Cabinet members 
should not share in the regulatory work of the board at all.*® It 
was not surprising that the ex-officio membership clause was 
eliminated in the Senate and no serious attempt was made to 
restore it. 


18. Ibid. 8x82. 
ig. Ibid. 8285. 


20. Ibid. 8280. 
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c. Qualifications of board members 

The discussion of the qualifications which should be required 
for membership on the proposed board was similar to that re- 
garding the make-up of the Federal Reserve Board, though 
much less extensive. Businessmen urged that the board be com- 
posed of men experienced in shipping. No objection to this was 
expressed, but many doubted whether a statutory requirement 
would ensure the selection of specially trained people. Mr. 
Alexander said that limitations of this kind upon the Presi- 
dent’s power of appointment had not been particularly effec- 
tive.®^ "rhe Act as finally passed merely provided that members 
should ‘be appointed wiA due regard to their fitness for the 
efficient discharge of the duties imposed on them by this Act.’ 
In view of later developments it is a little surprising that no 
attempt was made to secure the direct representation on the 
board of geographical areas. Perhaps these sectional interests 
were not at this time fully aware of the implications of the Act. 
In any event the statute provided merely that members be 
appointed with due regard ‘to a fair representation of the geo- 
graphical divisions of the country.’ 

d. Merging of regulatory and managerial powers 

Only a few members of Congress drew attention to the con- 
flict of interests involved in the board’s duties by which the 
same agency was to regulate shipping and to own and perhaps 
to operate ships. The point seemed to make little impression. 
Criticism of this combination of duties was chiefly directed 
against its economic consequences rather than against any al- 
leged violation of the principle of sound governmental organ- 
ization. Senator Weeks, however, was seriously disturbed by this 
situation. He declared: 

That would be the case if we owned one railroad and put it in 
the hands of the Interstate Commerce Commis.sion to operate in 
competition with privately operated roads. They would feel a pres- 
sure which would compel the reduction of rates on the Government 

21. Hearings before the House Committee on Merchant Marine and Fisheries 
on H.R. 10500, 64th Cong., 1st sess. (1916}, 470 f. 
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line and which would probably affect the rates made for privately 
owned lines, so that all such investments would be unprofitable. 

The same result will obtain in the case of shipping, if we buy 
ships and operate them under the control of a board, the board at 
the same time controlling the operations of privately owned ships 
directly in competition with them. We are going to have the result 
of a dual operation, a conflicting operation, and one in which the 
Government’s investments are going to bring a less and less return 
as the pressure for lower rates continues.‘‘ 

And Senator Cummins, who believed the whole ship purchase 
program to be unconstitutional, said: 

I would be opposed to the regulation of such commerce in this 
bill, even if there were no other reason than the one I have given; 
but there is another reason, and it is fundamental, and no matter 
how the bill might be amended, it would compel me to vole against 
it. The Government is attempting to do two contradictory things in 
this proposed law. It is, first, endeavoring to regulate water com- 
merce by undertaking the commerce itself, by acquiring ships with 
the right to operate them under certain conditions, or to charter 
them to others, attaching such restrictions and limitations as it may 
see fit to attach for their operation. That is one way we are attempt- 
ing to regulate water commerce in this measure. Not content with 
that, we immediately proceed to regulate all ships through a system 
of declarations concerning what iliey may do or what they may not 
do, and conferring power upon the shipping board to enforce such 
regulations.*" 


e. The relation of the board to the President 

The hearings and debates throw little light upon the Presi- 
dent’s relation to tlie proposed board. The Administration it- 
self, as we have seen, felt that it had interests in the board’s 
work which required the presence on it of the Secretaries of 
the Navy and of Commerce; and Secretary of Commerce Red- 
field before the House committee spoke of the proposed ship- 
ping board as ‘under the constant guardianship of the Execu- 
tive and of Congress.’ ** There were numerous vague references 
in the debates to the ‘independence’ of the proposed board 
without any attempt to define that independence; and it was 

as. 53 Cong. Rec. 12558. 24. Supra, note 21, op. cit. 132. 

23. Ibid. 12797. 
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often stated that in its regulatory work at least the board would 
be similar to the Interstate Commerce Commission. There was 
no discussion of the removal clause, obviously borrowed from 
the Interstate Commerce Act, providing that members of the 
shipping board should be removed by the President for ineffi- 
ciency, neglect of duty, or malfeasance in office. It should be 
borne in mind that at this time the only relevant judicial inter- 
pretation of the President’s removal power was to be found in 
the Shurtleff case,®* in which the Court had held that the state- 
ment in a statute of specific causes for removal did not limit the 
President’s removal power to those causes or preclude supple- 
mentary discretionary removals. 

It is exceedingly interesting to observe that in the original 
bill and in the final Act the new board, whatever ‘independ- 
ence’ it was supposed to have, was obliged to perform its more 
important managerial duties under the direction of or with the 
approval of the President. It was to acquire ships as naval 
auxiliaries with his approval. It was to sell or lease tliese ships 
to private citizens u|K>n conditions which he approved. With 
his approval it was to sell stock in the corporation set up to 
carry out the ship purchase program, and if the board was un- 
able to sell its ships it was to report to the President, who was 
to determine finally its inability to do so and order operation 
of the ships by a corporation set up under the Act. Tlius it is 
impossible to allege that the Shipping Board was created to be 
an ‘arm of Congress’ wholly free from Presidential control. 

B. The Merchant Marine Act of 1920 
1. BACKGROUND OF THE ACT OF ig20 

a. The war emergency and the ‘bridge to France’ 

In spite of the zeal of the Administration to secure ihc 
passage of the Shipping Board Act, it was not until March 15. 
1917, Just before our entrance into the War, that the President 
completed the organization of the Shipping Board. In April this 
board, designed to exercise a limited regulatory power over 
peace-time shipping and to build forty or fifty auxiliary vessels 
as the nucleus of an American merchant marine, found itself 

25. Shurtleff v. United States, 189 U^. 311 (1903). 
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faced with the stupendous task of building ‘the bridge to 
France.’ Ten days after war was declared, the Emergency Fleet 
Corporation was set up to take over direction of the shipbuild- 
ing program. Congress promptly passed a law authorizing the 
acquisition of enemy ships interned in American ports." On 
June 15, 1917, the President was authorized to requisition ship- 
yards and ships at his discretion," a power which he promptly 
delegated to the Shipping Board. This authorization was ac- 
companied at the outset by an appropriation of $750,000,000 in 
contrast to the $50,000,000 originally planned. This was later 
increased to $2,884,000,000 and the figure finally passed $3,250,- 
000,000. This was more than twice the value of the world’s en- 
tire seagoing commercial fleet before the War. The task assumed 
by the Shipping Board through the agency of the Fleet Cor- 
poration was the largest single task undertaken by the govern- 
ment during the War. The effect of this upon the other duties 
of the board was, of course, virtually to extinguish them. In its 
first annual report the Shipping Board stated; 

'I'hc function of the Board, as contemplated by the Shipping Act, 
is essentially one of regulation, but since the entry of the United 
States into the war, and particularly since the delegation by the 
President of his powers under the urgent deficiencies appropria- 
tion act of June 15, 1917, the regulatory functions of the Board, as 
heretofore noted, have been subordinated to the exigencies of con- 
struction and operation.'-*® 

And it stated also: ‘The Board in the exercise of these newly 
delegated powers acts solely as the agent of the President.’ 

b. Administrative confusion and mismanagement 

No more cogent argument can be found against the delega- 
tion of complex managerial duties to a board working under 
conditions of divided resfxjiisibility than the record of the 
United States Shipping Board and the Emergency Fleet Cor- 
poration. This record presents a sorry story of conflict of policy, 
divided control, and inadequate supervision. To begin with, 

s6. Act of May 12, 1917, 40 Stat. at L. 75. 

27. Act of June 15, 1917, 40 Stat. at L. 182. 

28. First Ann. Rept. of the U. S. Shipping Board (1917), 22. 

29. Ibid. 6. 
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the board and the corporation had serious difficulties with per- 
sonnel. There was rapid turnover in the membership of the 
board and in the stafiE of the corporation. This was due partly 
to the difficulty in securing the men desired, and partly to the 
resignations of men dissatisfied with the administrative set-up 
under which they had to work. The President persuaded Gen- 
eral Goethals, the builder of the Panama Canal, to become gen- 
eral manager of the Emergency Fleet Corporation. Mr. Wil- 
liam Denman was chairman of the Shipping Board. Conflict 
and misunderstanding between these two high officials finally 
forced the President to demand the resignations of both. It was 
perhaps natural for the manager of the Emergency Fleet Cor- 
poration to assume something approaching dictatorial powers 
in the hope of getting immediate and substantial results, and 
he chafed under the supervision which the Shipping Board, in 
the proper assumption of its own responsibilities, felt it neces- 
sary to exercise. The fact is, of course, that the administrative 
arrangements were wholly unsuitable to the performance of 
the task in hand. 

The Shipping Board decided to acquire the vessels needed 
for war purposes by letting contracts to private builders rather 
than by having the government build them. There was bitter 
dispute over this, into the merits of which we need not go. It 
is clear, however, that the contract system proved slow, labori- 
ous, and costly, and presented a constant temptation to waste 
and corruption. A shipbuilding program was plotted for the 
acquisition of 18,000,000 tons dead weight of ships, and less 
than one-sixth of this was delivered before the end of the War. 

The terrific pressure for immediate results led to a failure to 
maintain the normal checks upon financial operations which 
should surround any well-directed business operation. 

Paper work and records, checking and investigation, were reduced 
to a minimum. Not until conditions had become so serious that the 
Treasury was threatening to withhold the grant of funds was a 
workable accounting system established. But it was then so far be- 
hind that it failed to achieve a current record by the time the war 
was over. Neither the members of the Board and the Corporation 
nor their staff knew where the Board’s funds were, who was spend- 
ing them and what they were spent for. It was not surprising that 
this situation was taken advantage of by the ‘get-rich-quick’ philos- 
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ophy of the period. When Congressicmal investigating committees 
got busy— and they soon did— the^r were able to fill page after page 
with examples of padded contracts, excess charges and outright de- 
falcations. Many of them went undetected by the Shipping Board 
members, who acted in good faith but had no time to make in- 
quiries.”® 

Congressional discussions of the yearly appropriations for the 
support of the shipbuilding program revealed sharply the diffi- 
culty of getting any coherent information out of the Shipping 
Board or the Fleet Corporation regarding the details of its busi- 
ness management. All of this, of course, provided ammunition 
for the use of those who were basically opposed to government 
ownership and operation. 

c. The political reaction of igi&— Republican gains 
in Congress 

The Congressional election of 1918 registered a sharp reac- 
tion against the Wilson Administration. It was a forerunner of 
the ‘return to normalcy’ of 1920. It returned to power in both 
houses of Congress the group most bitterly opposed to govern- 
ment ownership and operation of shipping or anything else. 
With the end of the War there came the same pressure to force 
the government out of the shipping business as brought about 
the return of the railroads to private operation. But the prob- 
lems involved were strikingly different. It was relatively simple 
to hand the railroads back to their owners. It was not at all 
simple for the government to unload a vast fleet of ships which 
had never been privately owned. Coupled with this drive 
against government ownership was the sharp reaction against 
the centralized emergency war-time powers of the President. 

8. STEPS IN THE LEGISLATIVE HISTORY OF THE MERCHANT 
MARINE ACT OF 1980 

During 1919 several bills appeared in the House to amend 
the Act of 1916 and to repeal war legislation. That introduced 
by Mr. Greene of Massachusetts was most thoroughly consid- 

go. From an unpublished memorandum prepared tor this study by John F. 
Miller. 
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ered.“ By its provisions a mass of emergency war legislation and 
executive orders was to be repealed and the President’s power 
over shipping transferred to the Shipping Board. The board 
was directed to sell its ships to American citizens ‘in order that 
the merchant vessels now owned or controlled by the United 
States may be returned to or placed under private ownership 
and operation.’ The Greene bill after scant debate passed the 
House on November 8, igig, by a vote of 240 to 8. The Senate 
was now controlled by the Republicans and the bill went to the 
Senate Committee on Commerce, of which Senator Wesley 
Jones of Washington was chairman. Long hearings were held 
at which the shipping lobby was particularly active in present- 
ing its claims and policies. It found willing ears, for the com- 
mittee itself believed that the time was ripe for legislation de- 
signed to promote that private ownership of a substantial mer- 
chant marine which had been thwarted for so long. The com- 
mittee drastically recast the Greene bill to strengthen it along 
these lines. In spite of its major importance it was debated in 
the Senate briefly and without any serious discussion of its 
major provisions, and with merely minor changes it passed the 
Senate without record vote on May 21, ig2o. The rush for 
adjournment so that members might engage in the important 
political campaign already under way prevented the bill from 
receiving anything like the intelligent consideration it deserved. 
There was some opposition in the House to the drastic changes 
made by the Senate, but the bill came back from conference 
witli most of the Senate provisions intact. A second reference 
to a conference committee produced little in the way of change. 
The bill passed the Senate on June 4 by a 40 to 11 vote, with 
45 senators not voting, and on the same day passed the House 
by a vote of 145 to 120 with 158 members not voting. It was 
approved by the President on June 5, 1920. 


3. PROVISIONS OF THE ACT OF ig 20 

The Merchant Marine Act of igao “ may be summarized as 
follows: First, it announced the policy of Ckmgress to maintain 
a fully adequate merchant marine in private hands, and it 

31. H.R. 10378, 66th Cong., ist sess. (1919). 

32. Act of June 5, 1920, 41 Stat. at L. 9S8. 
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charged the Shipping Board with the duty of adhering to this 
general policy in the execution of its various functions. Second, 
it repealed a mass of war legislation afEecting shipping, trans- 
ferred emergency powers from the President to the Shipping 
Board, and with some minor exceptions ended the government 
construction and purchase of ships. Third, important powers 
were conferred upon the Shipping Board instituting various 
discriminations against foreign ships in favor of American ships. 
Fourth, it conferred upon the board broad discretion to sell 
and to operate the American fleet on such terms as the board 
‘might deem wise for the promotion and maintenance of an 
efficient merchant marine.’ Preference was to be given to Amer- 
ican citizens in the sale of vessels, and the board was authorized 
to maintain or establish trade routes upon which it might itself 
operate ships or sell or charter such vessels to private persons 
for operation. Fifth, tlie board retained all previous regulatory 
powers and some of these were extended. Sixth, the organiza- 
tion of the board was changed. It was increased to seven and 
the representation of definite geographical divisions was re- 
quired in the appointment of its members. The President was 
to designate the chairman of the board although the board itself 
was to name a vice-chairman. There was no change in the clause 
authorizing the President to remove members of the board for 
inefficiency, neglect of duty, or malfeasance in office. 

4. ISSUES AND TOPICS IN HEAKINCS AND DEBATES 

TJie Act of 1920 was much less adequately discussed than 
was that of 1916. Much of the discussion it did receive centered 
around the crucial problem of government ownership and op- 
eration of the fleet, and there was much comment on the vast- 
ness of the government’s investment and the heavy losses which 
had been incurred. There was very little consideration of the 
important administrative problems involved, but we may sum- 
marize what there was. 


a. Separation of managerial from regulatory functions 

The question whether to continue the arrangement by which 
the Shipping Board exercised regulatory powers over the mer- 
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chant marine and at the same time owned and managed a sub- 
stantial part of it escaped consideration in the Congressional 
debates. It was discussed, however, by a number of witnesses 
before the Senate and House committees, and several proposals 
were made to place these functions into separate hands. Mr. 
Martin J. Gillen, an 'organization expert’ who had been special 
assistant to the chairman of the Shipping Board, urged that the 
Fleet Corporation be completely separated from the Shipping 
Board and given the duty of liquidating the merchant fleet. 
The Shipping Board should retain the management of such 
part of the fleet as remained in the government’s hands, should 
exercise regulatory power, and should help formulate our gen- 
eral merchant marine policy.*® The segregation here suggested 
is clearly not the separation of regulation from administration, 
but merely the isolation of the task of selling out the govern- 
ment’s interests in the fleet. Other witnesses, however, urged a 
sharp separation of the regulatory power over shipping from 
the management and operation of government ships. John B. 
Payne, chairman of the Shipping Board, was questioned at some 
length by Senator Jones on this point, but he declared that the 
existing arrangement was reasonably satisfactory and that the 
matter of organization was not after all one of much impor- 
tance.®* His only concrete suggestion was to reduce the Shipping 
Board's membership to three. Senator Jones himself was anx- 
ious to have all executive functions relating to shipping turned 
over to the Fleet Corporation. The corporation should be 
headed by a board of nine men appointed and removable by 
the President, and should be empowered to employ a highly 
paid general manager.®® None of these suggestions found their 
way into the Act of 1920. 

b. Board organization for managerial duties 

There were a few who urged that a board was inherently in- 
capable of handling efficiently a complicated administrative job. 

33. Hearings before the House Select Committee on Shipping Board Opera- 
tions, 66th Cong., 2d sess. (1920), Part 6, 2359, Part 8, 3197. 

34. Hearings before the Senate Committee on Commerce on the Establish- 
ment of an American Merchant Marine, 66th Cong., ist-2d sess. (igig-ao), 1880 f. 

35. Ibid. 1881. See his bill S. 3356, 66th Cong., 1st sess. (igig). 
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Mr. Munson of the Munson Lines made the radical suggestion 
that the Shipping Board should be replaced by an executive 
department headed by a Cabinet Secretary." This would give 
centralized responsibility and a close correlation of shipping 
policy with the policy of the Administration. William Denman, 
former chairman of the Shipping Board, while not taking so 
radical a position, criticized board organization for the purpose 
of operating ships," and Mr. Payne, then Secreury of the In- 
terior, voiced the same opinion. He said: 

. . . More than almost any job in this country, the running of a 
shipping business is an executive job. It is not the job for a commis- 
sion. And if you have got to decide how a ship shall be allocated by 
seven men, two from the Pacific, two from the Atlantic, one from 
the interior, one from the Gulf, you won’t do it. Can’t do it. You 
have got to have somebody sitting at the ticker-gol 

c. The organization of the Shipping Board 

The changes finally made in the organization of the Shipping 
Board received little consideration. The increase in the size of 
the board was effected without argument or explanation. Sena- 
tor Jones justified the requirement of regional represenution 
on the board by the stock argument that since the various sec- 
tions of the country had an interest in our merchant marine 
policy, they ought to be specifically represented." No one pre- 
sented the other side of the case. There was desultory comment 
on the problem of board personnel. It was agreed that excellent 
men ought to be appointed to the board and that this had not 
always been done. No one proposed any formula for meeting 
this situation, although it was suggested that higher salaries 
might attract better men. Mr. Payne urged before the Senate 
committee the appointment by the President of a permanent 
chairman for the board: 

. . . My only suggestion would be that there ought to be a per- 
manent chairman appointed as such. Now, the only point about 
that is that whoever is President would be more careful in the selec- 

36. Ibid. 747. 

37. Supra, note 33, op. cit. Part 8, 3*18. 

38. Ibid. Part 14, 5199. 

39. Supra, note 34, op. cit. 1915. 
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tion of the chairman. Where you have a board of five and the board 
select their own chairman, the rule of mediocrity necessarily pre- 
vails, because every man expects to be chairman, f do not criticize 
it. I am only talking of results. 

... I would make a permanent chairman, to be appointed as 
such, just as the Chief Justice of the Supreme Court is apfiointed to 
be the Chief Justice . . . That of itself, by the very fact that he is 
to be chairman, calls upon the President to . . . select a command- 
ing personality.*" 

d. Planning by the Shipping Board 

Congress hoped in setting up the Shipping Board to secure 
from it adequate aid in shaping national policy affecting our 
merchant marine. The board was to be a planning agency mak- 
ing recommendations to Congress upon the basis of its familiar- 
ity with the whole shipping problem. Repeated resolutions in 
the Senate and the House called upon the board for advice and 
recommendation of this kind. As time went on it became in- 
creasingly clear that this planning service could not be rendered 
by an agency loaded down with the vast administrative respon- 
sibilities carried by the Shipping Board. The board’s failure to 
function effectively as a planning agency was repeatedly criti- 
cized in Congress, and Senator Jones urged as a major reason 
for relieving die Shipping Board of its executive duties that 
the board would then be able to give Congress tbe help that it 
needed in the field of planning.*^ 

e. Relations of the Shipping Board to the President 
and to Congress 

The discussions of die Act of 1920 throw little light upon 
Congressional ideas as to the relation of the Shipping Board to 
Congress and to the President. During the War the board, like 
nearly everything else, was regarded as an agent of the Presi- 
dent in the exercise of his vast war powers. The Act put an end 
to that and freed the board from direct Presidential control, 
but there was no discussion of the theory underlying the 
change. It is interesting to note, however, that Congress felt 

40. Ibid. 1881 and igi$. 41. Ibid. 595 f. 
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somewhat uneasy over the broad delegations of power to the 
independent Shipping Board and its agent, the Fleet Corpora- 
tion. This uneasiness was expressed from time to time in Senate 
or House resolutions asking the Shipping Board to delay some 
projected sale or the letting of some projected contract until 
the legislative body could secure more information and express 
its approval or disapproval. This indicates the inherent difficulty 
of effective legislative control of a managerial agency endowed 
with the complex responsibilities given to the Shipping Board. 

C. The Drive for Sfxjregation of Regulatory from 
Operating Functions— 1920 to 1928 

Without following in detail the hectic fortunes of the Ship- 
ping Board under the Act of 1920, we may survey the vigorous 
drive made during this period to segregate the operating func- 
tions of the board, carried on through the Fleet Corporation, 
from its regulatory and advisory functions. The story includes 
the effort made by the President to dominate the Shipping 
Board and its policies, and the bitter controversy over the pro- 
posed segregation of the board’s functions. These two elements 
in the picture are important, though neither was successful. 


1. SHIPPING BOARD DEVELOPMENTS DURING THE PERIOD 

The new Shipping Board provided for by the Act of 1920 
was not immediately set up. Nominations to the board made 
by President Wilson immediately after the passage of the Act 
were not confirmed by the Senate before adjournment, and 
Wilson’s later recess appointments expired on March 4, 1921. 
Admiral Benson, who had been named as chairman of the 
board by Wilson and who was a federal officer anyway, held 
over under an agieement with President Harding until the 
new members could be appointed. This was finally accom- 
plished on June 13, 1921. The new chairman of the board was 
Albert D. Lasker, a former advertising man. Harding, who had 
long been interested in merchant marine problems, undertook 
to dominate the policies of tlie Shipping Board through his 
close friendship with Lasker and through direct contacts with 
the board itself. Harding was a vigorous advocate of direct sub- 
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sidies for American shipping and for more tlian a year he and 
Lasker carried on a vigorous drive to secure subsidy legisla- 
tion. A subsidy bill finally passed the House in November 
1922, but in spite of two Presidential messages and the calling 
of a special session the Administration was unable to secure its 
final enactment. 

If the President’s policies were to control the operations of 
the fleet, it was obvious that the Fleet Corporation must be 
given greater autonomy than was provided by the statute. Ac- 
cordingly, on September 30, 1921, the Shipping Board, under 
Presidential pressure, passed a resolution making the Emer- 
gency Fleet Corporation a practically independent administra- 
tive and operating agency. This resolution declared that in the 
opinion of the board 

the executive and personnel organization of the Emergency Fleet 
Corporation has been completed to such a standard of efficiency as 
to make it desirable that the United States Shipping Board should 
exercise through the United States Shipping Board Emergency Fleet 
Corporation various administrative powers and functions, thus mak- 
ing it possible for the United States Shipping Board to devote its 
attention to the study and determination of the broad and construc- 
tive questions of policy relating to the maintenance, development 
and encouragement of the American Men ham Marine, under the 
powers and duties imposed upon the United States Ship])ing Board 
by law.*® 

Accordingly, the chairman of the Shipping Board withdrew as 
president of the corporation and the members of the board 
withdrew as trustees. A list of the specific functions assigned 
to the Fleet Corporation was placed in the resolution. How- 
ever, this segregation rested upon a somewhat unstable basis, 
for the board required the president and the trustees of the 
Fleet Corporation to deposit wdth them at the time of their 
appointment undated resignations. By this device the board 
retained power to recover complete control over the corpora- 
tion at a moment’s notice. 

In August 1923 Mr. CooUdge became President, and at his 
request the board appointed Admiral Palmer president of the 

42. Quoted in Hearings before the House Select Committee to In<)uirc into 
the . . . Shipping Board and . . . Emergency Fleet Corporation Pursuant to 
H. Kes. 186, 68th Cong., ist sess. (1924). Exhibits to Testimony, Pai t 7, iGo. 
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Fleet Corporation, and the resolution of igai was so amended 
as to give the corporation control over its personnel and the 
settlement of claims. Almost simultaneously certain events set 
in motion the long and vigorous drive for the complete re- 
moval of the operating duties of the Fleet Corporation from 
the control of the Shipping Board. Serious friction arose be- 
tween Admiral Palmer and the board. The board accused 
Palmer of exceeding his authority and of refusal to obey its 
orders and directions: Palmer replied that the efficient manage- 
ment of the fleet was obstructed by interference on the part of 
the Shipping Board contrary to the understanding under which 
he had assumed the presidency of the corporation. President 
Coolidge threw his support to Palmer. So bitter did the fight 
become that in March 1924 the House set up a select commit- 
tee ‘to inquire into the operations, policies and affairs of the 
United States Shipping Board and the United States Emer- 
gency Fleet Corporation.' This committee conducted an ex- 
haustive investigation.^® It produced five volumes of testimony 
and six volumes of supporting data. The witnesses were mainly 
officials of either the board or the corporation. The general 
public was not drawn in. The committee dealt mainly with 
matters of fleet operation rather than the problem of adminis- 
trative organization. All of the witnesses wished to improve the 
relations between the board and the corporation, but only Ad- 
miral Palmer proposed to make the corporation wholly inde- 
pendent of the board. The committee submitted its report to 
the House of Representatives in December 1925.“ It was di- 
vided four to three, and the minority filed a vigorous report of 
its own. 

In the meantime the President was trying to effect the sepa- 
ration of the Fleet Corporation from the Shipping Board. He 
had urged this briefly in his annual message in December 
1924,*° and he repeated the recommendation with greater 
fervor in the annual message of 1925.*' This additional fervor 
is explained in terms of a fight between the President and the 
Shipping Board in the summer and fall of 1925 over the 

4S. Ibid. 
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board’s determination to remove Admiral Palmer from the 
presidency of the Fleet Corporation, a result which could be 
readily enough accomplished by filing his undated letter of 
resignation. Palmer was, in fact, removed in this way on Octo- 
ber 6, 1925. The central figure in the controversy between the 
board and the President was Bert E. Haney, a Democratic 
member of the board, originally appointed by President Hard- 
ing. Haney’s term expired and President Coolidge, obligated 
by the statutory requirement of bipartisanship to appoint a 
Democrat, gave Haney a recess appointment in June 1925. 
Haney and the President had some conversation at the time 
of the appointment, the exact nature of which became a mat- 
ter of dispute later on. Haney had never approved of Palmer’s 
management of the fleet, and upon securing what seemed to 
him to be fresh evidence of Palmer’s disregard of the public 
interest he started an active campaign in the board to have 
Palmer removed. The President thereupon telegraphed to 
Haney on August 27, 1925, as follows: 

It having come to my attention that you are proposing to remove 
Admiral Palmer contrary to the understanding I had with you when 
1 reappointed you, your resignation ... is requested.*’ 

Haney denied any such understanding as that referred to by 
the President, pointed out that the President must have known 
of his hostility toward Palmer, and flatly refused to resign.** 
A few weeks later the chairman of the Shipping Board, T. V. 
O’Connor, at the direction of the board wrote to the President 
bluntly stating that while the board at the President’s request 
had given the Fleet Corporation a good deal of independence, 
the board now proposed, after study of the whole situation, ‘to 
resume full and exclusive control of the Emergency Fleet Cor- 
poration.’ *’ Here was open defiance of the President’s wishes, 
and it obviously strengthened his determination to free the 
corporation from the domination of the board. 

'The President’s position found support in other quarters. 
In his message of 1925 he referred to an elaborate report on 
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the subject by Henry G. Dalton, an experienced administrator, 
whom he had asked to investigate the whole problem. The 
Dalton report "® strongly urged segregation. Meanwhile an 
interdepartmental committee, appointed in March 1924 by the 
President, under the chairmanship of Secretary Hoover filed a 
report also urging the segregation of the functions of the Ship- 
ping Board.®^ In 1925 the United States Chamber of Commerce 
held a National Merchant Marine Conference, which filed a 
report approving in substance the proposal for segregation 
made by the interdepartmental committee.®® In December 
1925, three bills were introduced into the House providing for 
the separation of the Fleet Corporation from the Shipping 
Board; hearings on them were held by the House Committee 
on Merchant Marine and Fisheries, and strong Administration 
influence was placed behind the most comprehensive of them.'* 
The committee remained unconverted, however, and the bills 
were not reported out. 

2 . THE PRESIDENTIAL DRIVE FOR DOMINATION OF THE 
SHIPPING BOARD 

Since the Shipping Board was set up as an independent 
agency, it is of interest to explore the extent to which and the 
methods by which the President, during the period under con- 
sideration, attempted to control it. The President’s methods 
were three in number. In the first place. Presidential influence 
was made effective through the chairman of the board who was 
appointed by the President. Under the Act of 1916 the board 
selected its own chairman; under the Act of 1920 the chairman 
was chosen by the President. There is no question that the 
President’s influence was greatly increased in this way. Admiral 
Benson testified to this effect before the select committee of the 
House in 1924. He said; 

... It was, of course, well understood and well known that the 
relations between the President and the chairman were intimate and 
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constant, and the board naturally felt that whatever the chairman 
brought to the board, he was expressing the policies of the Presi- 
dent in what the administration wanted. In addition to that, the 
board more than once, or if not die whole board, members of the 
board, were called into consultation by the President and he showed 
his direct and personal interest in trying to develop the situation, 
and the board felt that the President was, in so far as circumstances 
would permit, sympathetic with the board in carrying out the poli- 
cies, etc.'* 

The latter part of the Admiral’s testimony describes also a 
second method by which the President sought to dominate the 
board, namely, direct contact with its members and the open 
exercise of the President's personal influence upon them. The 
President’s influence appears to have been very strong. Testify- 
ing before the House committee in igaG, Malcolm M. Stewart, 
manager of the foreign trade department of the Cincinnati 
Chamber of Commerce, stated: 

... It is not secret that the White House tried to control the 
Shipping Board. I have copies of letters that the President wrote to 
the board, one of them, anyhow, where he says, ‘This is what 1 un- 
derstood you were going to do, and this is exactly what I want 
done.’ " 

The President, as we have seen," was able to induce the board 
to pass its resolution of 1921 greatly increasing the autonomy 
of the Fleet Corporation and allowing a large measure of 
Presidential control over corporation personnel. 

In the third place, the President assumed throughout that 
he could remove members of the Shipping Board for failure 
to co-operate with his policies. Chairman Lasker told a group 
of newspapermen 

that the President had advised him that, if any member of that Ship- 
])ing Board did not go along in harmony with Chairman Lasker in 
his policies, he— Lasker— should notify the President, and he would 
discharge such member of the Shipping Board; that the only reason 
that he appointed any of them, except Mr. Lasker, was because the 
law required it.*' 

54. Supra, note 42, op. dt. Part v, 5765. 
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The controversy between President Coolidge and Mr. Haney 
shows that the President felt himself fully justified in demand- 
ing Haney’s resignation. It may be noted that the President did 
not remove Haney upon the latter’s refusal to resign, and this 
may perhaps throw some doubt upon the President’s convic- 
tion as to his legal power. The New York Times of October 11, 
1085, stated that the President had asked Attorney General 
Sargent for an opinion as to the President’s power to discipline 
the Shipping Board, but there is no formal opinion of the 
Attorney General upon this subject. Perhaps the President felt 
that he had lost his fight in behalf of Admiral Palmer anyhow, 
and in any event Haney’s recess appointment would expire 
automatically if he did nothing further about it. It seems clear, 
however, that both Harding and Coolidge believed that they 
could properly use the removal power as a means of dominat- 
ing Shipping Board policy. It may be noted further that 
neitlier of these threats of Presidential removal brought out 
any Congressional protest grounded on constitutional princi- 
ples. Coolidge was sharply criticized for his action in the Haney 
case, but his critics did not suggest that he did not have the 
power to do what he had set out to do. That he did have such 
power seems to have been assumed by Senator Hitchcock, who 
charged the board with trying to wreck government ownership 
and operation of ships and who declared it to be the duty of 
the President ‘to install a Shipping Board composed of men 
who will carry out the purposes of the Jones Act of 198O.’ 

Congress, however, did not peacefully acquiesce in the Presi- 
dent’s attempt to control the board. The Act of 1920 had 
stripped the President of his emergency war powers, and 
throughout the period under consideration there was steady 
and vigorous minority criticism of the President’s efforts to 
dominate the Shipping Board. While this came mainly from 
the Democratic side, it represented more than the normal op- 
position to a policy of the dominant party. Senator Ransdell 
of Louisiana declared that the Shipping Board was a creature 
of Congress and was responsible not to the President but to 
Congress.’*' Senator McDuffie of Alabama insisted that Congress 
rather than the President should decide how much authority 
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should be delegated by the Shipping Board to the Fleet (Cor- 
poration.*" Senator Dill of Washington made a long and bitter 
attack upon the President’s action in the Haney affair. He 
spread upon the record all of die facts and documents relating 
to the matter and stated the issue between Congress and the 
President as follows: 

. . . There is a question, as I see the situation, that is more vital 
and far more important than the question of the qualifications of 
the personnel of the Shipping Board or of the President of the Fleet 
Corporation, and the question— or at least one phase of it— is this: 
‘May the Chief Executive of the Nation control, by understandings 
or otherwise, the action and conduct of the Shipping Board or other 
organizations created by Congress for proper governmental pur- 
poses? And may such control be had, or the actions and conduct of 
such agencies established by Congress be influenced by understand- 
ings between the Chief Executive and the members of such agencies, 
in advance of their appointment or prior to their confirmation by 
the Senate?’ Indeed, the question involved is, ‘Shall governmental 
agencies created by Congress to carry out governmental purposes, 
with duties and policies prescribed by Congress, be controlled by the 
Chief Executive, and the judgment and discretion of the individ- 
uals charged by Congress to execute the law be influenced, circum- 
scribed, or limited by the Chief Executive, or shall the members of 
such boards so created be permitted to exercise their judgment and 
the discretion which the law gives to them?’ 

. . , How many other members have been appointed to the Ship- 
ping Board or to other boards and commissions which the President 
desires to influence or control after secret understandings? 

. . . The very fact that the President himself says there was such 
an understanding in the case of this member of the Shipping Board 
reveals a situation which becomes extremely objectionable and ex- 
tremely dangerous, as I see it, to the independence of such commis- 
sions.** 

He was supported by Senator Norris, who declared: 

... To my mind it is not so much that the President feels that 
he is entitled to control the workings of the board, although I do 
not believe that that is the spirit of the law at all; but the particular 
case illustrates something that it seems to me is much more danger- 
ous than that— that he was controlling it by a secret understanding 
with its members that the country knew nothing about."" 
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Senator Fletcher expressed the same point of view and stated 
his opinion of the purpose and status of the independent com- 
missions: 

This shows that the purpose of Congress was to keep in office a 
continuing board, not to go out when the President went out, not 
under the control and dictation of the President at all, but a board 
selected with due regard to their fitness for the efficient discharge of 
the duties imposed upon them . . . 

They were not to be rubber stamps of the Executive at all. There 
is no purpose in the world in making this territorial distribution of 
representation on the board if the President can reach an under- 
standing with eacli member or appoint members of the board to do 
certain things. There is no purpose in the world in having their 
terms expire at different times, there is no purpose in the world in 
making them bipartisan, if they are simply to carry out the orders 
and directions of the Executive. The whole object of the act is set 
aside if any such idea is to prevail that the Executive shall lay down 
policies and shall see that tho.se policies are carried out by dictation 
with reference to the use and disposition of the ships, the Shipping 
Board, and with reference to the Fleet Corporation or its president, 
or any other method is to prevail that overrules the purpose of Con- 
gress as clearly set out in the act.'“ 

Senator King joined in the attack by criticizing President 
Harding’s policy in dominating the Shipping Board through 
Chairman Lasker, a policy which he declared had reduced the 
other members of the board to figureheads."'* Senator Edge of 
New Jersey declared that the ‘independent agencies of the 
Government should be absolutely free from Executive domina- 
tion, much less control.’ ““ 

Whatever Congress may have thought about Presidential 
control of the Shipping Board, it was forced by very practical 
considerations to realize tlie definite limitations under which 
any Congressional control could be made effective. Repeated 
efforts by the appropriations committees and other committees 
of Congress to secure accurate and adequate information with 
regard to the vast government interests confided to the Ship- 
ping Board were met in some cases by delay, in some cases by 
evasion, and in some cases by what amounted to flat refusal. 

63. Ibid. 1947 1 . 65. Ibid. 1954. 
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Representative Davis of Tennessee declared that the board had 
declined to give certain information asked for by a committee 
of the House and had justified refusal on the ground that ‘it 
was not in the interest of public policy.’ ““ Such an attitude 
upon the part of an independent agency presumed to be re- 
sponsible to Congress provides food for much interesting 
speculation. Senator La Follette vigorously attacked the board 
for refusing to give information to Congress on request: 

Mr. La FoLLErrc [of Wisconsin]. . . . Congress up to the present 
time has been denied full and definite information concerning the 
cause of those losses or the ships or lines upon which they have oc- 
curred. The Shipping Board— and I undertake to say that this in- 
formation will startle Senators who are within the sound of my 
voice— flatly refused that information to Congress, as I read the rec- 
ord . . . 

Mr. Dial [of South Carolina]. It occurs to me that if the Ship- 
ping Board had kept books they could have furnished the informa- 
tion sought. 

Mr. I.a Foli.ette. An examination of the testimony I think will 
convince anybody that the information could have been furnished, 
but it was not the purpose of the Shipping Board to uncover the 
farts. That has been the attitude of that Shipping Board ever since 
it has been in office; but more of that will, 1 think, appear later in 
the debate on this bill. 

After an attempt to deceive the committee into the belief that the 
Shipping Board did not have the figures in question, a summary was 
finally produced before the committee giving the aggregate but not 
the detailed figures, and the detailed figures were flatly refused . . . 

The fact is that the Congress is being asked to legislate upon a 
subject it knows nothing about and upon which it has been denied 
the very information necessary to enable it to act intelligently.'”' 

That Congress wanted the President to have some responsi- 
bility in Shipping Board affairs is shown by the interesting 
provision in the Appropriation Act of February 11, 1927,®“ and 
in two subsequent acts which were identical.®® A $10,000,000 
appropriation was made to enable the Fleet Corporation to 
operate ships or lines of ships taken back from purchasers for 
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certain reasons; but the proviso was added that ‘no expendi- 
ture shall be made for the purposes of this paragraph from this 
sum without the prior approval of the President of the United 
States.’ Presidential and not Shipping Board approval is re- 
quired. The proviso seems to imply the inevitability and desir- 
ability of Presidential supervision of fleet operations. 

3. THE ISSUE OF SEGREGATION OF FUNCTIONS 

A fairly substantial body of opinion favored the segregation 
of the functions vested in the Shipping Board and accepted the 
basic principle that the quasi-judicial job of regulation should 
be separated from the complicated administrative task of oper- 
ating the fleet. Several plans for such segregation were pro- 
posed. 

First, it was proposed to keep the Shipping Board as a regu- 
latory and advisory body, and to place the Fleet Corporation 
under the direct control of the President. This should be done 
by vesting the ownership of the corporation stock in the Presi- 
dent, thereby giving him authority to appoint the president of 
the corporation and the trustees. This was the plan urged by 
Admiral Palmer,’® proposed by President Coolidge in his two 
annual messages,” and recommended in the Dalton report ” 
and in the minority report of the select House committee.’® A 
second proposal left the Shipping Board an independent, 
quasi-judicial body but transferred the Fleet Corporation bod- 
ily to the Department of Commerce. This plan was proposed 
in the Senate by Senators King, McKellar, and Walsh. A third 
proposal provided for a triple segregation of Shipping Board 
functions. The Shipping Board, reduced to three members, 
would remain an independent quasi-judicial body. The Fleet 
Corporation, either under Presidential control as a corporation 
or in the status of a new Cabinet department, would continue 
the administrative and operating functions as handled by the 
Fleet Corporation. All promotional and investigational duties 
would go to the Department of Commerce. This plan was pro- 
posed by the interdepartmental committee of which Secretary 
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Hoover was chairman, was at once favored by the United States 
Chamber of Commerce, and was incorporated in those bills 
introduced in the 69th Congress which received the most seri- 
ous consideration.'* A fourth plan was almost identical with 
the last, but proposed the abolition of the Shipping Board and 
the transfer of its regulatory duties to the Interstate Commerce 
Commission.'® These proposals do not differ in basic principle. 
While calling for different varieties of administrative structure, 
each demands the sharp separation of the quasi-judicial regula- 
tory job from the administrative task of fleet operation. 

a. Arguments for segregation 

The arguments supporting the proposed segregation of Ship- 
ping Board functions may be summarized as follows: 

In tlie first place, the board form of organization is ill- 
adapted to the operation of a vast business. Such a task de- 
mands a single-headed organization with direct responsibility. 
This was the first and perhaps basic argument of all those who 
urged that the management of the fleet be segregated from the 
regulatory responsibilities of the Shipping Board. The minority 
report of the House select committee stated: 

Your committee members joining in these views also believe that 
a board of seven men, representing various sections of the United 
States, and both political parties, with all members having equal 
authority, is not a proper organization for the efficient handling of 
a great business enterprise . . . We do not believe that such a board 
of joint and of divided responsibilities is properly constituted to 
pass upon the details of such a vast business as the shipping opera- 
tions of the United States.'* 

President Coolidge in his message in 1924 declared: 

... It has been demonstrated time and again that this form of 
organization results in indecision, division of opinion and adminis- 
trative functions, which make a wholly inadequate foundation for 
the conduct of a great business enterprise." 
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And in his message in 1925, he added: 

I do not advocate the elimination of regional considerations, but 
it has become apparent that without centralized executive action 
the management of this great business, like the management of any 
other great business, will flounder in incapacity and languish under 
a division of council. A plain and unmistakable reassertion of this 
principle of unified control, which I have always been advised was 
the intention of the Congress to apply, is necessary to increase the 
efficiency of our merchant fleet.’* 

The report of the United States Chamber of Commerce on the 
National Merchant Marine Conference in 1925 declared: 

A board of seven men may sit in judgment upon the acts of those 
who are entrusted with administrative responsibility and they may 
regulate the services and cliarges of carriers or corjrorations engaged 
in transportation, but such a board is not the logical agency for the 
effective administration of difficult executive tasks.’* 

In 1921 Senator Borah vigorously urged one-man responsibility 
for the administration of fleet operations. He said: 

. . . One of the faults of the shipping business so far as it is con- 
cerned in the present discussion, in my judgment, is the fact that we 
have a Shipping Board instead of a single individual upon whom 
absolute responsibility could be fixed and where we could have 
unity of action. 

. . . We have a Shipping Board of seven members, and we are 
paying each of them $12,000 a year— that is, $84,000— not for effi- 
ciency, not for quick action, not for responsibility, not for unity of 
action, but to complicate the situation, to delay, to divide responsi- 
bility, and to leave the matter in a much worse condition than it 
would be if we had a single individual at $12,000 a year . . . 

As I have said before, Mr. President, it is almost impossible for 
the Congress of the United States to decline to create offices, and to 
abolish an office is practically impossible. I realize that. This is not 
the only commission we have— we have a number. And 1 want to 
suggest from the floor to Gen. Dawes, who is now engaged in a great 
economy campaign, that if he will run through the commissions we 
have and trim out these commissions and cut them down to where 
they ought to be, where they are pierforming executive duties, where 
they have not any judicial or quasi-judicial functions to perform, he 
will not only render a service to the Government in the matter of 
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economy but he will render a service to the Government in the mat- 
ter of getting real service from the men who run it.*® 

The same point of view was expressed by Senator Edge in the 
6()th Congress. He declared: 

Personally, if there is sufficient public business— and perhaps there 
is-for the Shipping Board to be continued as an independent 
agency of the Government for the regulation of rates and other 
proper ics{)onsibi]ities, I shall be entirely satisfied to see such a board 
continued. In that event and for those responsibilities the board 
should be a judicial board and independent of the President. From 
the standpoint of the operation of going business, however, I am con- 
vinced that the going business of the Government or of a private 
corporation or individual is of such character that it can not be ad- 
ministered satisfactorily or successfully by a board. I believe such a 
responsibility in the case of the Government is of the same type, 
only in a greater degree, as the going business of any other depart- 
ment of the Government, where, through a Cabinet officer or the 
head of a department, the President’s policy is naturally or should 
be reflected.®^ 

Perhaps the most persuasive and elaborate statement of the 
argument was that made by Secretary Hoover before the 
House committee in 1926. He said: 

. The Shipping Board was originally conceived largely for regula- 
tion of discriminations and other bad practices in ocean traffic. It 
was established on a bipartisan and later on a regional basis. Then 
it was loaded with the most gigantic administrative task ever under- 
taken by a government— that is the construction and management 
of $3,000,000,000 worth of shipping. The whole board has, from the 
necessity of its creation, had equal or independent responsibilities 
from the nominal administrative head. We have had some seven or 
eight heads to the organization in its nine years of administrative 
life. No commercial organization would have survived such changes. 
I do not believe this form of organization was ever adapted to the 
task. 

The necessarily divided minds of the best board in the world has 
always resulted in failure in executive work. Every member must 
have a four-way independent responsibility. He is responsible for 
evciy act of the board to the country as a whole, to his particular 
constituency, to his political party and finally to Congress. There is 
only one responsibility that he does not have and that is to the 
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President of the United States who, at least under the spirit of the 
Constitution, should be vested with all administrative authority. 
Every member of the board, if he had been left alone, could prob- 
ably have made a success of the merchant marine before now. How- 
ever, such a set-up of joint and divided responsibility if it comprised 
the most consummate genius in the world is the negation of possible 
success in business management and even of the very plan of our 
Government— that is, that there should be single-headed responsi- 
bility in executive and administrative functions. 

Just as there should be single-headed responsibility in executive 
and administrative functions, I believed there should be joint re- 
sponsibility of several men in all Government functions of a semi- 
judicial or regulatory order. All these latter functions are delibera- 
tive in type whereas most of the functions of business administra- 
tion require rapidity of decision and singleness of direction. 

In the way the Shipping Board has grown up it is to-day in effect 
solely responsible to Congress and as a matter of fact has repudiated 
the authority of the President. 1 do not believe that Congress ever 
conceived it was undertaking direct responsibility for the adminis- 
tration of the operation of ships, but this is the result to-day. It is 
one reason why we have made no more progress with our merchant 
marine than we have.®’ 

It was argued in the second place that the division of control 
and responsibility between the Shipping Board and the Fleet 
Corporation produced conflict and confusion. In the theory of 
the law the Fleet Corporation was the servant of the Shipping 
Board and completely subject to its control, but the board had 
never been able to make that control thoroughly effective and 
the conflict between the two bodies contributed to the general 
mismanagement of the whole enterprise. Admiral Palmer had 
testified strongly on this point and had urged that single and 
undivided control of the fleet was essential,®® Many congress- 
men felt that no satisfactory results could be expected as long 
as the friction between the board and the corporation contin- 
ued, and that it would continue until the two agencies were 
completely separated. 

In the third place it was vigorously urged that since the 
government itself had entered the shipping business as a com- 
petitor, it was highly unfair to private shipping interests to 
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have the same governmental authority regulate the industry on 
the one hand and operate vessels in competition on the other. 
The minority report of the select committee of the House 
stressed this point: 

The fundamental objection to giving to the board authority to 
operate our ships is that the board is primarily a judicial and regu- 
latory body with jurisdiction over all vessels of the United States, 
whether privately owned or belonging to the government. It is not 
open to debate that it is wrong in principle for a body with respon- 
sibilities of this character over all vessels to be directly concerned in 
the operation of some of them.“ 

A fourth argument was urged by Secretary Hoover in the 
passage quoted. In his view the management of important ad- 
ministrative operations without direct responsibility to the 
President violates at least the spirit of the Constitution. This 
is very interesting and appears to put Mr. Hoover on record 
as doubting the constitutional propriety of conferring upon an 
independent agency administrative and executive powers. 

In the fifth place, not only are boards in general unfitted to 
manage business enterprises but specifically the Shipping Board 
was charged with tlie management of a business about which 
its members knew little or nothing. They did not have the 
expert knowledge essential to successful administration. The 
minority report of the select committee emphasized this; 

... It constitutes no reflection upon the present members of the 
board nor upon their qualification as members of the board, as it 
was originally conceived to direct attention to the fact that not a 
single member prior to his appointment had ever had experience in 
the operation of merchant ships. What justification can there be for 
turning over to men inexperienced in such respect the responsibility 
for carrying on so vast, so complicated, and so technical a business 
as the shipping operations of the United States in world trade.*® 

A sixth argument for segregation stressed the necessity of 
freeing the Shipping Board from administrative and operating 
responsibilities so that it might devote its energies to the im- 
portant task of planning. The Shipping Board’s resolution of 
1921 justified conferring a measure of administrative autonomy 
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on the Fleet Corporation on this ground.®* The board would 
let the corporation operate the fleet so that it might devote 
itself to problems of policy. 

Finally, Senator Jones of Washington defended taking from 
the Shipping Board the management of the fleet in order to 
remove that management from immediate range of Congres- 
sional interference. The Shipping Board is responsible to Con- 
gress; the temptation is strong for Congress to intervene in 
administrative matters; the results of this upon efficient admin- 
istration are thoroughly bad. Senator Jones declared: 

. . . Mr. President, the bane of Government ownership and oper- 
ation is the interference of Congress in the administration of the 
affairs of any governmenlally owned prop>osition. What is one of the 
great criticisms of this bill? It is that it gives too much power and 
too much discretion to the Shipping Board, and yet the Panama 
Railroad Steamship Co. has had absolute and unlimited discretion, 
and has fixed the salaries of all of its employees; yet we haggle here 
in the Senate over the salaries of men in the Shipping Board, mak- 
ing provision that no more than so many shall get more than so 
much, no matter what the needs and requirements may be, and, as 
1 have said, passing resolutions every day disrupting the organiza- 
tion, passing resolutions which mean an expense of thousands of 
dollars in the preparation of data which comes here printed, and 
which nobody ever looks at. Talk about running Government busi- 
ness in that kind of way! It can not be done. But if we would give 
them the power and the discretion which has been given and al- 
lowed to the Panama Canal Railroad Steamship Co. there would 
be some hope of success, 1 admit.*’ 

b. Arguments against segregation 

Those who opposed the segregation of Shipping Board func- 
tions and favored the status quo mustered an effective defense 
of their position and managed to win out in the end. They 
argued first that the government’s interest in the merchant 
marine was too vast to be safely left in the hands of a single 
man. As the select committee of the House put it, ‘We are not 
in sympathy with the projxjsal tliat this vast and important 
business should be turned over to any one man, no matter who 

87. 64 Cong. Rec. 33*1. 
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that man may be.’ '* Representative Cooper of Wisconsin, 
whose vote on the select committee made a majority against 
segregation, urged the danger of centralized executive control. 
He declared: 

Mr. Chairman, the more I think of this, the more I am reminded 
tliat Thomas Jefferson said that ‘the Republic of the United States 
is, in large part, founded upon distrust of men in places of execu- 
tive power.’ 

It was pointed out in the second place that many problems 
connected with the operation of the fleet intimately affected 
the broad policies governing the whole American merchant 
marine. These broad policies demanded the careful considera- 
tion of a deliberative board. It was not urged that the Shipping 
Board should itself operate the fleet, but that it must retain 
effective control of those who do. The select committee of the 
House declared that the Shipping Board must be independent 
of executive domination even though the regulatory powers of 
the board were ‘theoretical and ethereal.’ The report stated: 

We believe that the ships should be operated by other officials 
than the Shipping Board, and that such officials should be given a 
free hand in the administrative features and details of operation. 
However, we believe that such officials should be appointed by and 
answerable to the Shipping Board for the execution of the general 
policies determined by the board. 

We likewise believe that the Shipping Board should determine 
the general policies, prices, and terms for the sale, charter, or opera- 
tion of our ships.““ 

The rest of the argument against segregation and the execu- 
tive control of the fleet ran along very familiar lines. Regional 
^jeuterests had to be placated, and that could be effectively man- 
aged only through a board upon which geographical regions 
could be represented. A bipartisan board was necessary to pre- 
vent the abuses resulting from partisan domination and parti- 
san patronage. Executive control would jeopardize continuity 
of policy. The management of the fleet should not be subject 
to the danger of a complete political turnover in personnel 
and in policy every four years. Finally, the large eastern ship- 
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ping interests would find it easier to secure preferences and 
concessions contrary to the public interest from executive offi- 
cials than from an independent shipping board. This fear was 
strong in the minds of those representing the western shipping 
interests. They felt that their best chances of securing equitable 
treatment lay in having their own regional representatives in 
positions of authority. 

In spite of the plausibility of their case, in spite of the dis- 
tinction of those who urged it and the vigor and adroitness 
with which it was presented, those seeking to separate the 
quasi-judicial regulatory functions of the Shipping Board from 
the administrative tasks of the fleet operation failed to win 
their point. The House bills were never reported out of com- 
mittee and no legislation was passed. 

D. The United States Maritime Commission of 1936 
I. THE background OF THE ACT OF I936 

In 1928 the shipping interests, with the encouragement of 
the Republican Administration, launclied a successful drive 
for ship subsidies. The statute which passed was in fact purely 
a subsidy measure. It did not change the organization of the 
Shipping Board or the Fleet Corporation. It increased the con- 
struction loan fund and liberalized the terms of repayment. It 
provided for postal subventions. The Postmaster General certi- 
fied the mail routes and the Shipping Board specified the types 
of vessels required. Contracts were made by the Postmaster 
General. The results of the Subsidy Act of 1928 were extremely 
unsatisfactory. The Act failed to stimulate the investment of 
any capital in the shipping industry and the net results in 
building up our merchant marine were negligible. The temp- 
tation to dishonesty and mismanagement in the allotting of 
subsidies proved too strong to be resisted. A Congressional 
committee under the chairmanship of Senator Black made a 
thorough investigation of the administration of the mail sub- 
sidies.'* The facts uncovered constituted one of the sorriest 
stories in the history of American maladministration. Under 

gi. Act of May 22, 1928, 45 Stat. at L. 68g. 
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the statute all mail contracts were to be let after competitive 
bidding. It was found that of forty-three such contracts, forty- 
two had been let without competitive bidding. The disclosures 
by the Black committee led to immediate and drastic action. 
The Independent Offices Appropriation Act of 1934 can- 
celled all ocean mail contracts. 

Before the mail subsidy fiasco had worked itself out, certain 
organizational changes were made in die Shipping Board. By 
the Economy Act of 193a ”* the Shipping Board was reduced 
from seven to three members, and the terms of its members 
were reduced to three years. In June 1933 President Roosevelt, 
acting under the authority of the Economy Act of 193a as 
amended in 1933,“® issued his famous executive order No. 6166 
making numerous changes in the structure and status of admin- 
istrative agencies. By a section of this order the Shipping Board 
and the Fleet Corporation were both transferred to the Depart- 
ment of Commerce, where they were merged into the United 
States Shipping Board Bureau. The President’s order read: 

The functions of the United States Shipping Board, including 
those over and in respect to the United States Shijiping Board Mer- 
chant Fleet Corporation, are transferred to the Department of Com- 
merce, and the United States Shipping Board is abolished. 

The United States Shipping Board Bureau was set up in the 
Department of Commerce on August 10, 1933. 

* 

8. STEPS IN THE LEGISLATIVE HISTORY OF THE ACT OF I936 

In June 1934, the Secretaiy of Commerce at the request of 
thfc President appointed an interdepartmental committee on 
shipping policy to conduct the fullest possible investigation 
and to recommend legislation. Largely upon the basis of the 
interdepartmental committee’s report,"® President Roosevelt on 
March 4, 1935, recommended to Congress new legislation with 

gj. Act of June i6, 1933, 48 Slat, at L. *83. 
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respect to our merchant marine." He made two major pro- 
posals: First, he advocated direct subsidies to aid in the con- 
struction and operation of ships, since government loans and 
mail subsidies had failed to accomplish the development of an 
adequate merchant marine. Thus after twenty years of consist- 
ent opposition to ship subsidies the Democratic Party was 
committed by the President to the most far-reaching subsidy 
policy ever proposed. Secondly, tlie President recommended 
the reorganization of the administrative machinery necessary 
to deal with shipping problems. He urged that the regulatory 
and quasi-legislative duties of the Shipping Board Bureau be 
transferred to the Interstate Commerce Commission, while the 
Department of Commerce should retain the administrative 
functions. The President’s proposal was as follows: 

Legislation providing for adequate aid to the American merchant 
marine should include not only adequate appropriation for such 
purposes and appropriate safeguards for its expenditure, but a re- 
organization of the machinery for its administration. The quasi- 
judicial and quasi-legislative duties of the present Shipping Board 
Bureau of the Department of Commerce should be transferred for 
the present to the Interstate Commerce Commission. Purely admin- 
istrative functions, however, such as information and planning, ship 
inspection, and the maintenance of aids to navigation, should, of 
course, remain in the Department of Commerce.” 

Congress promptly began the task of drafting legislation 
along the lines suggested. Senator Copeland and Representative 
Bland worked out together a bill ” which was introduced into 
both houses and, after hearings in the House and Senate, was 
resubmitted. The later Copeland-Bland bill provided for a 
United States maritime authority of five members under a 
chairman appointed by the President, to which all of the quasi- 
judicial and quasi-legislative duties of the Shipping Board 
Bureau were to be transferred. The Department of Commerce 
was to retain only clearly administrative tasks, such as ship in- 
spection and the like. The authority was to administer operat- 
ing and construction subsidies and was authorized also to build 
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ships and sell them under certain statutory conditions. Exist- 
ing regulatory powers were augmented by giving the new 
authority the power to fix reasonable maximum and minimum 
rates in foreign shipping. To co-ordinate rail and water traffic 
the Ull created a joint transportation board composed of the 
Secretary of Commerce and two members representing tlie 
maritime authority. This board was to study problems of co- 
ordination and make recommendations to the Interstate Com- 
merce Commission and the maritime authority. 

Representative Moran introduced in the House a bilP®*^ 
creating a United States merchant marine corporation con- 
trolled by five directors chosen by the President and Senate 
and charged with full responsibility over the merchant fleet. 
It also created a United States maritime commission of three 
members to exercise the regulatory powers of the Shipping 
Board Bureau and to have control over employment conditions 
even to the extent of fixing minimum wage scales. More seri- 
ously considered than the Moran bill was that proposed by 
Mr. Eastman, the Federal Co-ordinator of Transportation.*"^ 
Mr. Eastman’s proposal placed the regulation of shipping rates 
and practices in the hands of tlie Interstate Commerce Com- 
mission. Extensive hearings were held on the Eastman pro- 
posal. After the Bland bill passed the House, Senators Gibson 
and Guffey working with Senator Copeland offered amend- 
ments. The amended bill, further modified in conference, 
|)ecame the Act of 1936. 

3. PROVISIONS OF THE ACT OF I936 

The Merchant Marine Act of 1936 created a United States 
Maritime Commission of five members appointed by the Presi- 
dent with the advice and consent of the Senate. The President 
names the chairman of the commission. The six-year terms of 
office are staggered. The membership must be bipartisan and 
the Piesident’s power to remove members is restricted. There 
are no specific qualifications for membership but the statute 
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directs the President to appoint persons who have fitness for 
the task assigned to them. 

To the new Maritime Commission was transferred all the 
property and interests of the United States Shipping Board 
Bureau and the United States Fleet Corporation, and the cor- 
poration was dissolved. All of the functions of the Shipping 
Board Bureau were transferred to the new agency, but after 
two years the President might by executive order transfer to 
the Interstate Commerce Conunission all regulatory duties and 
responsibilities previously vested in the bureau. 

The powers of the Maritime Commission include the regfu- 
latory powers that previously existed, broad powers of inves- 
tigation, and the authority, previously vested in the Postmaster 
General, to let ocean mail contracts. The statute authorizes an 
elaborate system of construction and operating subsidies which 
the new commission is to administer. Under certain circum- 
stances the commission may build ships which may be leased 
under charters drawn and administered by the commission. 

4. ISSUE AND TOPICS IN HEARINGS AND DEBATES 
a. The segregation of functions 

The chief issue regarding the organization of the new com- 
mission was that of the segregation of functions. Again, as in 
the discussions in the 'zo’s, there was no clear agreement on 
how the functions relating to our merchant marine should be 
distributed. By the President’s executive order of June 1933, 
all of the functions of the Shipping Board and of the Fleet 
Corporation had been dumped upon the Department of Com- 
merce. This, however, was a temporary expedient. The Presi- 
dent in his message of 1935 “* had proposed to keep the 
administrative functions relating to shipping in the Depart- 
ment of Commerce and to transfer the quasi-judicial and the 
quasi-legislative job to the Interstate Commerce Commission. 
The interdepartmental committee had followed the same 
general line of division except that they had proposed to give 
the quasi-judicial and the quasi-legislative tasks to a new inde- 

104. Supra, *69. 105. Supra, note 96, op. cit. iis8 f. 
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pendent agency rather than to the Interstate Commerce Com- 
mission. The Black committee devised a wholly different type 
of segregation.^®* They proposed to transfer the quasi-judicial 
duties to the Interstate Commerce Commission and to give the 
quasi-legislative and administrative tasks to a new independent 
commission. Certain of the shipping interests desired the sepa- 
ration of the quasi-judicial job of regulation from the quasi- 
legislative task of allotting ship subsidies. They did not care 
whether the regulatory tasks went to the Interstate Commerce 
Commission or to a new commission, but they urged that the 
administration of subsidies should go to the Department of 
Commerce. There was general agreement amongst those who 
offered opinions at this time that the quasi-judicial and the 
purely administrative functions relating to shipping should be 
separated. The chief disagreement was whether policy deter- 
mination and the administration of subsidies should be joined 
with the job of regulation or with the more purely administra- 
tive functions. The provision permitting the President after 
two years to transfer the regulatory authority of the Maritime 
Commission to the Interstate Commerce Commission was quite 
frankly a compromise to satisfy those who were still demanding 
some kind of segregation. 

On the merits of the controversy over segregation the debates 
and hearings of 1935 and 1936 contributed nothing new. Em- 
phasis was placed upon the undesirability of giving the power 
to regulate the shipping industry to the same body which was 
to administer the government’s own business interests in the 
shipping field. It was felt that impartial regulation could not 
be expected from this arrangement. As a matter of fact no one 
spoke up during the discussions to defend the placing of all 
functions in the hands of a single independent authority. But 
in the end the Senate Committee on Interstate Commerce dis- 
carded without argument the whole notion of segregation. It 
declared: 

It is stated that the Maritime Authority should not possess both 
administrative and regulatory powers. There is no precedent in the 
existing Federal laws for this contention. Every independent gov- 
ernmental commission created prior to and during the present ad- 
ministration possesses and exercises both administrative and regula- 

106. Supra, note 92, op. dt. 45. 
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tory powers. The development of an adequate merchant marine is 
as distinctive a problem as that involved in the regulation of com- 
munications, securities exchanges, and so forth.^°' 

b. Organization of the commission 

There was little discussion of the composition of the new 
commission. The original House bill had provided for regional 
representation, and the stock arguments in defense of regional- 
ism were presented. It was urged in reply that regional repre- 
sentation on the old board had led to log-rolling, and the re- 
quirement was dropped out. The requirement that tlie mem- 
bers of the commission should be appointed because of their 
fitness for the work assigned to them had, of course, no prac- 
tical significance. The normal restriction upon the President’s 
power of removal was written into the Act without debate. An 
amendment in the House to add to the causes for which mem- 
bers of the Maritime Commission might be removed ‘the re- 
ceipt of any gratuity or other valuable thing’ was not adopted. 

c. The Interstate Commerce Commission to regulate shipping 

The proposal made by Mr. flastman and supported by the 
President and by the Black committee, that regulatory powers 
over shipping should go to tlie Interstate Commerce Commis- 
sion, was discussed at some length. It was apparent, however, 
that it would not be adopted. While some of the shipping in- 
terests were indifferent whether they were regulated by the 
Interstate Commerce Commission or by some other independ- 
ent commission, it was the general opinion in the industry and 
in Congress that the Interstate Commerce Commission was 
‘railroad minded,’ that it was not familiar with shipping prob- 
lems, that it was already overburdened with work, and that 
therefore it would be unwise to confer upon it new regulatory 
duties in the foreign commerce field. Eastman’s proposal had 
grown out of his oft-expressed belief that national control over 
transportation in this country was in essence a single problem, 
that it could be handled effectively only by centralized author- 
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ity, and that the Interstate Commerce Commission was the 
most appropriate agency for exercising that control. Congress 
did not regard the new Merchant Marine Act as a step toward 
the co-ordination of transportation control, and the Interstate 
Commerce Commission was left out of the picture unless the 
President after two years decided to transfer to it the regula- 
tory functions conferred. 

d. Rate-making power over shipping 

The Copeland-Bland bill increased the regulatory powers of 
the proposed jnaritime commission by authorizing it to estab- 
lish maximum and minimum shipping rates. The power to fix 
maximum rates was bitterly opposed by the shipping interests, 
who claimed that such regulation would put them at a serious 
competitive disadvantage. They wanted minimum rates, how- 
ever, to protect American shipping from the competition of 
foreign tramp steamers. It was urged that to fix foreign ship- 
ping rates would lead foreign governments to retaliate in ways 
disadvantageous to American shipping interests and to Ameri- 
can importers. Perhaps the decisive factor in eliminating the 
more drastic rate-making power from the final Act was the 
receipt by the Senate committee of advice from Secretary of 
State Hull pointing out that the proposed power might seri- 
ously embarrass the negotiation and maintenance of trade 
agreements with other nations."’" In his opinion unilateral 
regulation would be a mistake. The Merchant Marine Act of 
1936 therefore in no way enlarged the regulatory duties which 
had been exercised by the Shipping Board and the Shipping 
Board Bureau. 

e. Labor relations 

Finally an attempt was made to give to the new commission 
authority over labor relations. Demands that this be done were 
made by seamen’s organizations. The result was the inclusion 
in the Act of a provision that on subsidized ships the Maritime 
Commission should investigate employment and wage condi- 
tions and incorporate in subsidy contracts ‘minimum manning 
scales and the minimum wage scales, and reasonable working 

ifjg. Letter to Sen. Wheeler, May 16, 1935. 
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conditions for all officers and crews employed on all types of 
vessels receiving operating differential subsidy.’ The commis- 
sion was to hear complaints against the wages and conditions 
that it had established and it was thus made the final authority 
for the administration of labor relations. 

5. THE TRANSPORTATION ACT OF I94O 

As we have already seen the Transportation Act of 1940 
took from the Maritime Commission all jurisdiction over 
domestic waterways and gave it to the Interstate Commerce 
Commission. Thus was the long fight won to get the control 
of all the major systems of interstate transportation into the 
hands of the same regulatory agency. The new statute left the 
Maritime Commission otherwise unchanged. 


IV. THE FEDERAL POWER COMMISSION 

A. The Interdepartmental Ex-Officio Power Commission 

OF 1920 

I. BACKGROUND OF FEDERAL WATER POWER ACT OF 1920 

The problem of power control in this country has proved 
difficult and complicated. This has been partly owing to diffi- 
culties inherent in the nature of the field of control, but per- 
haps even more to jurisdictional problems. There has been 
conflict between the states and the federal government regard- 
ing the precise line that divides their respective fields of 
authority over navigable rivers and power lines. We have finally 
worked out such a federal-state division line, but during the 
process there was much dispute and uncertainty. Jurisdictional 
conflicts arose also among the three federal departments upon 
which haphazard legislative enactments had conferred author- 
ity over various phases of the power problem. The War Depart- 
ment had broad authority. Its permission was required for the 
building of any structures that would impair navigation in any 
of the navigable waters of the United States.^ An Act of 1901 * 
110. Supra, 14Z. 
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gave the Department of the Interior the right ‘to permit the 
use of rights of way through the public lands, forest, and other 
reservations of the United States.’ Rules governing the issuance 
of these permits were made by the Secretary of the Interior, 
and such {permits were revocable by the Secretary at discretion. 
The Department of Agriculture controlled the national forests 
and the important problem of the relation of forest cover to 
stream flow, which had a direct effect upon water power devel- 
opment. The results of this division of power and responsibility 
were exceedingly unsatisfactory. Conflicts of policy with regard 
to the development of power projects grew up between the 
three departments; furthermore, the policies of the depart- 
ments tended to fluctuate with each change of Administration. 
The discretion conferred upon the Secretaries of the three 
departments and particularly the discretionary power of the 
Secretary of the Interior to revoke permits made investment 
risks in power developments on public lands very great. Private 
capital anxious to develop power sites was reluctant to embark 
upon major projects because of the uncertain status of its legal 
rights. Hydroelectric development was slowed up by the com- 
plications and uncertainties here described. 

President Theodore Roosevelt was keenly interested in the 
proper development of the nation’s resources. He saw the need 
for co-ordinated control over the power resources of the coun- 
try and in 1907 he appointed the Inland Waterways Commis- 
sion to study the entire problem. In 1908 this commission 
reported," urging ‘some administrative machinery for coordi- 
nating the work of the various departments.’ The President 
transmitted this report to Congress and recommended the co- 
ordination of administrative agencies dealing with power, pro- 
tection against monopoly, the establishment of fees from 
licenses, and a time limit upon power privileges granted to 
private interests." Also in 1908 President Roosevelt vetoed the 
Rainy River bill as making an improvident power grant," and 
in 1909 vetoed the James River bill." The first of these bills 
was passed over his veto, but his various messages tended to 
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clarify in the minds of Congress some of the issues of power 
control, and resulted in the enactment on June 23, igio, of a 
statute limiting to fifty years all grants of rights of way on pub- 
lic lands.' The statute, however, did not change the adminis- 
tration of power control. 

This confused situation continued through the Administra- 
tion of President Taft. The opinion steadily grew that a single 
federal agency was necessary to handle this important problem, 
although there was always a powerful undercurrent of opposi- 
tion to any federal authority which would restrict private 
enterprise or place costly limitations around the granting of 
power rights to private interests. The pressure of war finally 
brought action. Confronted by the necessity of pushing indus- 
trial production to the maximum, the government was faced 
with a possible shortage of coal. The emergency might be met 
by an adequate supply of hydroelectric power, but there was 
no adequate supply, and the deficiency was generally agreed to 
be due to the unsatisfactory administration of water power 
grants. It was the drive to win the war which finally leveled 
the barriers of departmental jurisdiction and ironed out inter- 
departmental jealousies. The result after much delay was the 
Federal Water Power Act of 1920.® 


2. STEPS IN THE LEGISLATIVE HISTORY OF THE ACT OF 1020 

Between 1910 and 1920 a stream of bills found their way into 
Congress, calling for better federal regulation of power re- 
sources. It was generally agreed that something should be done 
but it was difficult to secure agreement upon any single plan. 
The three departments concerned were reluctant to give up 
the jurisdiction which they had and which seemed to them 
necessary for the proper management of departmental interests. 

In 1914 a bill which had the backing of the Secretary of the 
Interior was introduced® in the House. It authorized the Sec- 
retary of the Interior to issue power leases for terms of fifty 
years, with the approval of the Secretaries of War and Agri- 
culture if they were concerned. These leases were to provide 
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the reasonable and continuous development of power projects. 
They could be revoked by court action only, but they were 
subject to recapture by the government at the end of fifty years 
upon the payment of due compensation. House and Senate 
committees held elaborate hearings upon this bill. The numer- 
ous witnesses from the power industry found it hard to deter- 
mine their position. They favored the simplification of admin- 
istrative procedure involved in the proposal, but they objected 
to the wide discretion vested in the Secretary of the Interior. 
The industry ;jiras still hoping to get leases of federal power 
sites without any regulation at all, and was not able to agree 
upon any alternative plan. In the House hearings, O. C. Mer- 
rill, Chief Engineer of the Forest Service and later the first 
executive secretary of the Power Commission, proposed the 
creation of an independent water power commission built 
along the lines of the Interstate Commerce Commission.'® This 
proposal, however, was neither supported nor discussed. The 
bill passed the House but not the Senate and it was never re- 
vived. 

The Rivers and Harbors Act of 1917 " created a Waterways 
Commission of seven members appointed by the President, 
with salaries of $7,500 each. Its functions were general in scope, 
but it had no regulatory or mandatory powers. An appropria- 
tion of $100,000 was made to finance its work. A few months 
earlier Franklin K. Lane, the Secretary of tlie Interior, had 
started a move for an interdepartmental power commission. 
He enlisted the support of President Wilson and the President 
invited the Secretaries of the Interior, War, and Agriculture 
to serve as a committee to draft a bill that would deal with 
water power on the public domain, in the national forests, and 
on navigable waters. The three Secretaries produced a bill 
which with some changes became the Water Power Act of 
1920. In December 1917, President Wilson summoned the 
Congressional committees to the White House and gave them 
what Mr. Esch of Wisconsin later referred to as the ‘sanctified 
draft’ of the water power bill. It was promptly introduced in 
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the House as an Administration bill.^‘ Bent upon securing the 
enactment of this bill, the President never appointed the mem- 
bers of the Waterways Commission authorized by the Rivers 
and Harbors Act of August 1917. 

The power commission bill had long and difficult sledding. 
At the request of the President and under special rule, the 
House created a special Committee on Water Power to con- 
sider the numerous water power bills then before it and com- 
bine them in one comprehensive bill. This committee was 
composed of eighteen members: six drawn from the Commit- 
tee on Agriculture, six from the Committee on the Public 
Lands, and six from the Committee on Interstate and Foreign 
Commerce. In the preceding December the Senate had passed 
a bill relating to power development on navigable rivers, and 
to expedite the passage of one comprehensive measure this 
Senate bill was amended to include the substance of several 
bills, notably the Administration bill creating a power com- 
mission. Elaborate hearings were held by this special commit- 
tee on the radically amended Senate bill; it was reported out 
in June, and after lengthy debate in the House was passed on 
September 5, 1918. The Senate sent the bill to a conference 
committee, but in spite of urgent pressure no report came from 
the conference committee before Congress adjourned on No- 
vember 21, 1918. No conference report was presented during 
the succeeding short session of Congress, and the bill accord- 
ingly died. 

When the next session of Congress convened, the same bill 
was introduced by Mr. F.sch in the House on May 26, 1919. It 
was referred to the Committee on Water Power, which re- 
ported it out on June 24. It was debated from June 27 to July 
1, when it was passed and sent to the Senate, where it was 
referred to the Committee on Commerce on July 8. It was 
reported out favorably on September 12 and placed on the 
Senate calendar, but no action was taken before Congress ad- 
journed in November. In the following short session of Con- 
gress the bill, after brief debate, passed the Senate on January 
15, 1920. It again went to conference, from which it was re- 

ig. H.R. 8716, 65th Cong., ad seas. (1918), 56 Cong. Rec. 8go. 
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ported out at the end of April. It passed the House on May 4, 
198O, by a vote of 259 to 30. On May 28 it passed the Senate 
by a vote of 45 to 21, with 30 not voting, and was signed on 
June 10. 

3. PROVISIONS OF THE ACT 

The Act of 1920 set up a Water Power Commission com- 
posed of the Secretaries of War, Interior, and Agriculture. 
Two of these were to constitute a quorum and the President 
was to designate the chairman. The commission was to appoint 
an executive secretary at a salary of $5,000 and might request 
the President to detail an officer of the United States Engineer- 
ing Corps for commission work. The work of the commission 
was to be performed by and through the Departments of War, 
Interior, and Ag^riculture and their engineering, technical, and 
clerical staffs. It was given the following powers: to investigate 
fully the utilization of water power resources; to license water 
power developments by private interests upon public lands; to 
determine the net investment made by such licensees as a basis 
upon which the government might recapture at the end of the 
fifty-year period; to prescribe rules and regulations governing 
the accounts kept by licensees and to fix the annual charges to 
be paid by these licensees to defray the cost of administering 
the Act; to hold hearings upon tlie granting of licenses and pre- 
liminary permits; to fix interstate power rates and to regulate 
the security issues of interstate power companies. The Act re- 
pealed the provision of 1917 creating the Waterways Commis- 
sion, which had never been set up. 

4. TOPICS AND ISSUES IN HEARINGS AND DEBATES 

The committee hearings and debates upon the Water Power 
Act were colored by the sense of pressure felt by everyone to 
find a prompt solution to a seriously urgent problem. The 
proposal made by the interdepartmental committee was ex- 
perimental and seemed reasonably conservative. While there 
were differences of opinion about the best type of agency for 
the handling of the power problem, there was willingness to 
compromise in order to secure action. 

There was sharp controversy over the establishment of an 
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ex-officio commission composed exclusively of Cabinet mem- 
bers. No one knew from experience how such an administra- 
tive agency would work, since the scheme had never been tried 
before. The general argument in favor of the ex-officio com- 
mission was that it would not be a new agency but merely an 
arrangement under which existing agencies would work to- 
gether on a common problem. This was the view taken by 
Secretary Lane and elaborated in the debates in the House. 
By this device the joint judgment of the three Secretaries could 
be brought to bear upon the problems involved and this was 
necessary to their satisfactory handling. Senator Jones of Wash- 
ington, while not personally favoring the ex-officio commission, 
summarized in the Senate the argument in favor of it: 

. . . This commission . . . would promote unity of action, to- 
gether with economy of operation, through segregating all authority 
in this board, whose members would bring to its aid the personnel 
and vast machinery of the three great governmental departments 
over which they preside. Personally, I doubt very much the wisdom 
of the establishment of this commission composed of Cabinet offi- 
cers, but I am sure it is the best we can get and so I am willing to 
accept it in order to get legislation.’* 

There were many who felt that an independent commission 
roughly similar to the Interstate Commerce Commission would 
be vastly better than an ex-officio commission. It was urged that 
Cabinet officers could not give adequate time to the work of 
the commission, and that to vest authority in them would give 
to the President a dangerous control over the whole power 
situation. Furthermore, Cabinet members are admitted parti- 
sans who hold office for relatively short terms, so that the com- 
mission could not hope to maintain continuity of policy. Mr. 
Esch had constitutional doubts about the ex-officio commission: 

'I'hc Interstate Commerce Commission is a branch of Congress 
and exercises as such a legi.slative function, and you arc here giving 
to three Cabinet officers, a part of the executive, legislative func- 
tions. 

The bill seeks to confer this power on three Secretaries as to rates, 
and rate-making is a legislative function. Why not give it to the 
body which Congress has created to determine rates? Why give 

16. 59 Cong. Rec. 244. 
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it to three officers belonging to the Executive branch of the Govern- 
ment^ 

Senator Norris, while reluctantly supporting the bill, urged the 
necessity for a permanent full-time commission: 

The bill provides for a commission of Cabinet officers. 1 think it 
ought to be a permanent body of men who would become experts 
in that line after they have been in office a while, removed entirely 
from political control, taken entirely out of politics, and not con- 
fined to Members of the Cabinet, who, as everybody knows, change 
with every administration, and a good many times during an ad- 
ministration, and new men arc put in who do not know anything 
about the business. 

It remained, however, for the unhappy experience of the en- 
suing ten years to sharpen the arguments against the ex-oflicio 
commission and in favor of the full-time independent commis- 
sion. 

Mr. Walsh of Massachusetts proposed that the members of 
the power commission should be drawn from the membership 
of the Interstate Commerce Commission, which was already 
familiar with rate making and similar problems of regulation; 
if necessary the Interstate Commerce Commission could be 
enlarged." This suggestion did not receive much support. It 
was urged in reply by Mr. Fjsch of Wisconsin that the three 
Departments of War, Agriculture, and Interior were vitally 
interested in power problems and ought to be represented on 
the power commission, while the Interstate Commerce Com- 
mission was wholly unfamiliar with those problems; further- 
more, only by the ex-officio scheme could the expert staffs of 
the three departments concerned be effectively utilized with- 
out extra expenditure.’” 

There was some discussion of the status of the executive sec- 
retary provided for in the bill. It was argued that such an 
executive secretary would in the circumstances inevitably come 
to manage the affairs of the cominissiun, a prophecy which 
proved correct, but it was an objection which carried small 

17. Hearings before the House Commitlce on Water Power, (151)1 Cong., ed 
seas. (1918), loi, 461. 

18. 59 ciong. Rec. 246. 

19. 58 Cong. Rec. 2018 f. 

20. Ibid. 2019. 



The Independent Power Commission of 1930 283 

weight at the time. Others contended that the executive secre- 
tary ought to have substantial power and prestige and should 
be paid a high salary. In reply it was said that if he were made 
a powerful officer the Cabinet Secretaries on the commission 
would be tempted to relegate to him important decisions which 
the full commission ought to handle. 

The debates on the whole were not very searching. There 
was general agreement that an experiment was being tried, that 
the proposal embodied in the bill would probably need revision 
in the light of experience, but that prompt action was desirable 
and the present bill presented a workable compromise. 


B. The Independent Federal Power Commission of 1930 

I. BACKGROUND— the BREAKDOWN OF THE INTERDEPARTMENTAL 
COMMISSION 

It was probably necessary to learn from actual experience 
that an ex-officio commission such as that set up in igao could 
not work successfully. In the next ten years this lesson was 
thoroughly learned. It is true that at the very outset the new 
organization functioned fairly smoothly, even though its efforts 
were inadequate to meet the important problems assigned to 
it. Its administrative work was ably directed by O. C. Merrill, 
formerly Chief Engineer of the Forest Service and an account- 
ing expert on hydroelectric power problems. The competence 
of Mr. Merrill as executive secretary could not, however, make 
up for the basic defects in tlie administrative structure which 
had been created. 

The vital problem of commission personnel was never ade- 
quately solved. The executive secretary was the only adminis- 
trative officer paid by the commission itself. All other commis- 
sion officers and employees were loaned by the Departments of 
War, Interior, and Agriculture. In 1928, thirty-three persons 
were thus being loaned. While this was at best not an ideal 
arrangement, it was rendered less satisfactory by the fact tliat 
officers and employees thus detailed to the Power Commission 
had to be paid from the budgets of the departments from 
which they came without any increase in the departmental ap- 
propriations to cover the loss of their services. As early as Jan- 
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uary igai, Mr. Esch of Wisconsin declared in the House that 
it was obvious that the Power Commission was not going to get 
from the three departments the co-operation which had been 
expected.*’ It was urged in defense of these personnel arrange- 
ments that the commission was merely handling in a central- 
ized way the same jobs which the three departments had pre- 
viously handled piecemeal. This, however, was not true. The 
Act of 1920 liad provided for the granting of fifty-year licenses 
for power development projects, and a very large number of 
applications for these licenses were promptly filed. By January 
1921, 134 such applications were in the hands of the commis- 
sion, and the task of making the preliminary surveys necessary 
to pass upon them was a new and a very substantial burden, 
far beyond the capacity of the commission’s limited staff. 

The commission tried almost steadily from 1920 through 
1928 to persuade Congress to give it an independent staff. 
Shortly after it was set up, it sponsored in Congress a bill 
which would allow it to appoint its own central staff instead 
of being dependent upon the departments. Secretary of War 
Baker strongly supported this recommendation, but there were 
no results. The statute provided that licensees should pay sub- 
stantial fees to cover the cost of administering the Water Power 
Act. The commission was steadily receiving in such fees a good 
deal more money than it would have cost to put it on an inde- 
pendent footing, and in 1927 the Senate passed a bill to allow 
the use of these fees to pay the commission’s staff. It was impos- 
sible, however, to win the House to this point of view, "rhe 
commission had been set up upon the basic idea that a new 
and independent agency of power control was undesirable. Mr. 
Snell of New York pointed out that to give the commission an 
independent staff would change tlie entire policy with regard 
to the administration of the Act by making it an independent 
bureau.** It was also objected that such a change would greatly 
increase the power and importance of the executive secretary, 
who, it was pointed out, was the person most active in urging 
the change. Mr. Rayburn of Texas declared: ‘We might as well 
face the proposition that this is a bill to get the camel’s nose 
under the tent.' ** In 1928 Congress extended some relief** by 

SI. 60 Cong. Rec. gos. sj. Ibid. 5076. 
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authorizing the Power Commission to pay its own personnel, a 
personnel still detailed from the three departments, thereby 
relieving the departmental budgets and insuring more effective 
co-operation. The following year the amount of money allocated 
to this purpose was substantially increased, but this belated 
action came too late to forestall the drastic reorganization of 
the commission. Granted that the ex-officio commission might 
have worked more satisfactorily than it did, the fact was clear 
that for eight years it had failed to accomplish the initial pur- 
poses of Congress and was consequently destined to be replaced 
by a wholly different type of organization. 

We may summarize briefly the major indictments against 
the commission during the ten-year period under review: In 
the first place, the commission was inadequate for the job as- 
signed to it. Starved in funds and in personnel, it made no 
serious attempt to grapple with the three major tasks inherent 
in any program of federal power control: the supervising of 
accounting, the valuation of power project investments, and 
the regulation of power rates. Bogged down under a volume 
of business which it could not adequately handle, the commis- 
sion was able to produce results only after long delays; and 
while this in some ways suited the power interests, who were 
anxious to ward off regulatory action, it prevented the prompt 
and efficient administration of power policy. In the second 
place, the Secretaries of War, Agriculture, and the Interior 
were too busy to give much time to the work of die commis- 
sion, and as a result the executive secretary tended to become 
the real commission. Much depended, therefore, upon the 
character of the secretary. The results of that arrangement 
might not be seriously objectionable if the secretary were 
strong and competent; they would be calamitous if the secre- 
tary were a weak man and under the influence of the power 
industry. In the third place, friction grew up in the staff of the 
commission. The executive secretary who succeeded O. C. 
Merrill in igag was at loggerheads with the chief accountant 
and the solicitor, and the commission seemed unable to iron 
out these difficulties. As a result of these liabilities the com- 
mission developed a reputation for inefficiency and for failure 
to protect the government’s interests adequately against the 
aggressions of the power industry. 
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The Federal Power Commission 


a. STEPS IN THE LEGISLATIVE HISTORY OF THE ACT OF I93O 

In his message of December 3, 1929, President Hoover pro- 
posed the establishment of a full-time independent power 
commission. He stated: 

The Federal Power Commission is now comprised of three Cabi- 
net officers, and the duties involved in the competent conduct of the 
growing responsibilities of this commission far exceed the time and 
attention which these officials can properly afford from other im- 
portant duties. I recommend that authority be given for appoint- 
ment of full-time esmmissioners to replace them.*® 

The Senate Committee on Interstate Commerce under the 
chairmanship of Senator Couzens was directed to investigate 
‘the transmission of power by wire,’ *“ and it plunged into this 
task with thoroughness and energy. On February 18, 1930, 
Senator Couzens introduced a bill *' for the creation of an in- 
dependent full-time commission. This was referred to the Sen- 
ate Committee on Interstate Commerce, was reported out favor- 
ably on April 1 1, and passed the Senate on May 12. The House 
Committee on Interstate and Foreign Commerce had been con- 
sidering a somewhat similar bill of its own which had been 
introduced in January 1930, and upon which hearings had been 
held.** The Couzens bill was referred to this committee in the 
House on May 16. The House committee reported the bill, 
which was debated briefly and passed the House on June 9. 
Senate and House differences were ironed out in conference; 
the conference report passed the Senate and the House on June 
16 and June 19 respectively, and the bill was signed on June 23, 
1930- 

3. CHIEF PROVISIONS OF THE ACT OF I93O 

The Water Power Act of 1930*' had but one purpose, to 
reorganize the Power Commission. It did not change the duties 
assigned to the commission by the Act of 1920. Section 4 of the 
new statute provided: 
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This Act shall be held to reorganize the Federal Power Commis- 
sion created by the Federal Water Power Act, and said Federal 
Water Power Act shall remain in full force and effect, as herein 
amended, and no regulations, actions, investigations, or other pro- 
ceedings under the Federal Water Power Act existing or pending 
at the time of the approval of this Act shall abate or otherwise be 
affected by reasons of the provisions of this Act. 

But the organization of the commission was completely 
changed. The ex-officio members were eliminated. The new 
commission was to consist of five members appointed by the 
President with the advice and consent of the Senate, for five- 
year staggered terms. One of these commissioners was to be 
designated by the President as chairman ‘and shall be the prin- 
cipal executive officer of the commission.’ But it was further 
provided that ‘after the expiration of the original term of the 
commissioner so designated as chairman by the President, 
chairmen shall be elected by the commission itself, each chair- 
man when so elected to act as such until the expiration of his 
term of office.’ A vice-chairman was also to be chosen by the 
members of the commission. Not more than three of the com- 
missioners could be members of the same political party. Per- 
sons employed by or financially interested in power companies 
were disqualified, and the commissioners were to give full time. 
The salary was fixed at $10,000. 

The commission was given its own staff. The statute provided 
for a secretary, a chief engineer, general counsel, solicitor, and 
chief accountant. Subject to civil service laws the commission 
might appoint ‘such other officers and employees as are neces- 
sary in the execution of its functions.’ These regulations ap- 
plied to the central organization in Washington. It could, how- 
ever, request the President to detail one or more army engineers 
or officers to serve the commission in its field work. Similarly 
engineers might be detailed from the Departments of the In- 
terior and of Agriculture. 

4. TOPICS AND I.SSUES IN HEARINGS AND DEBATES 
a. Ex-officio versus full-time independent commission 

In the hearings and debates on the Act of 1930 the argument 
for a full-time independent commission was thoroughly de- 
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veloped in a rather one-sided debate. Few members of Congress 
and few outside witnesses had either inclination or courage to 
defend the existing commission or to urge its continuance. That 
it must be replaced by a commission roughly similar to the 
other independent regulatory agencies was generally assumed. 
Much of the discussion centered around the shortcomings of 
the ex-ofiicio arrangement, and it was now possible to talk in 
terms of concrete experience. It had been demonstrated that 
the Cabinet Secretaries comprising the commission did not have 
time to handle its work. Testifying before the Senate commit- 
tee, William V. King, chief accountant of the commission from 
its beginning, stated that during the nine years of its existence 
the commission had held ninety-nine meetings, an average of 
eleven per year, and that these had been usually about thirty 
minutes in length— an expenditure of five and a half hours per 
year of the time of the commissioners.’® Engrossed with their 
other Cabinet duties, the commissioners had not had time to 
conduct hearings as a body, or to inquire into and settle staff 
difficulties. They had had neither the time nor the background 
to formulate power policies. They had not had time to deal 
with questions of valuation, a task too important to be handled 
by subordinates. All this was freely admitted by the Secretaries 
themselves. As Secretary of War Weeks stated bluntly: ‘There 
are not hours enough in the day to enable me to do my legiti- 
mate duties as Secretary of War.’ The result was that respon- 
sibility was placed on men who found it impossible to assume 
it and who thereby became, as Representative Celler of New 
York put it, ‘out-and-out figureheads.’ 

. . . With all due respect to them. Congress might just as well 
have put the King of England, Mussolini, and Albert Einstein on 
the commission as far as any spontaneous, decisive action originat- 
ing with the commissioners is concerned.” 

It was shrewdly pointed out that one of the reasons for the 
commission’s neglect of some of its statutory duties was that the 
commission itself, unable to grasp the problems and do the ac- 
tual work, was unwilling to assume major responsibilities in 

JO. Hearings before the Senate Committee on Interstate Commerce Pursuant 
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the premises. This was clearly put by Mr. Parker in the House 
debate: 

They are way behind in all of their work for the reason that a big 
proposition of this kind cannot be looked after by subordinates. 
When that is done, who is responsible? The Secretaries themselves 
are responsible, and they do not want to assume responsibility for 
things about which they know nothing. Therefore, the commission 
has not worked. That was testified to, with all humility, by the Sec- 
retaries who appeared before our committee.®" 

It was further pointed out that this difficulty could not be met 
merely by increasing the administrative staff, since that did not 
meet the problem of responsible direction. Mr. James F. Law- 
son, acting chief counsel of the commission, declared before the 
Senate committee: 

. . . Any attempt to relieve the heads of the departments of the 
burden of the work, without relieving them of the power of deci- 
sion, will fail. If they are going to decide they must dig into the case 
to find what is the right thing to do. Since they can not have time 
to dig into all the important cases, the result, if more subordinates 
are introduced into the driving mechanism, will simply be more 
delay.®* 

While the old Power Commission had never got around to 
regulating interstate power rates, it was insisted that such rate 
making was necessary and could be safely handled only by a 
bipartisan and quasi-judicial board. Furthermore, the impor- 
tant tasks of power control demanded a permanence of per- 
sonnel and continuity of policy which could never be secured 
under an ex-officio commission. That it had not been secured 
was evident from the statement Mr. Lawson made regarding 
the turnover in the commission since 1920: 

. . . The Federal Power Commission has been in existence not 
quite 10 years. During that period, twice with a clean sweep, the 
personnel has been changed five times, there having been five dif- 
ferent Secretaries of War, five different Secretaries of the Interior, 
and four different Secretaries of Agriculture. The ravages of death 
can not be provided against and the vicissitudes of politics are some- 
times not to be deplored. It is to be deplored, however, that the 
membership of a commission having the enforcement of such a 

33. Ibid. 10333. Supra, note 30, op. cit. 358. 
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policy can not be selected with particular reference to the character 
of the work to be done, and remain long enough to secure expert- 
ness in the principles to be applied and familiarity with the forces 
operating for and against public interest.” 

It was also emphasized that the problems of power control were 
too technical to be handled by laymen, but required persons 
with some technical training. It was readily admitted that the 
Secretaries of War, Agriculture, and the Interior had no close 
familiarity with power problems. 

In the 1930 debate the constitutional argument was again 
presented that the legislative task of rate making, which might 
properly be given to the Interstate Commerce Commission 
since that body was a ‘branch of Congress,’ could not validly 
be given to a commission composed of three of the major ex- 
ecutive officers of the federal government. This was developed 
by Mr. Huddleston of Alabama before the House committee.*® 
The Secretaries constituting the commission were part of the 
executive branch and responsible to the President, but in regu- 
lating power rates they would be performing a function for 
which they would be responsible not to the President but to 
Congress. This was an anomalous situation which ought to be 
corrected. 

The argument thus built up for a full-time independent 
commission was met but feebly. It was, however, reiterated in 
the House that it was undesirable to create another large in- 
dependent agency which would inevitably expand and spend 
large sums of money, especially since such an agency would 
duplicate work now being done adequately through the De- 
partments of War, Interior, and Agriculture. 

b. The status of the executive secretary 

The status of the executive secretary of the commission was 
discussed at length. It was recognized that the executive secre- 
tary was really the Power Commission, and experience had 
shown no way of preventing his being so. The commissioners 
were entirely dependent upon his judgment and discretion; 
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they had no body of information upon the basis of which to 
question or overrule him. It had become much more valuable 
therefore to those seeking licenses or concessions to have a 
friendly understanding with the executive secretary than to 
have any amount of opportunity to argue before the full com- 
mission. Under the most favorable circumstances this situation 
was objectionable. But the circumstances had not always been 
favorable, and Senator Norris of Nebraska and Senator Walsh 
of Montana openly charged that the executive secretary was a 
tool of the big power companies.*^ There had been open fric- 
tion between the executive secretary and other members of the 
commission’s staff, a friction alleged to be due to the overrid- 
ing by the secretary of the efforts of the chief accountant and 
solicitor to guard the government’s interests against the aggres- 
sion of the power interests. 

c. Personnel of the commission 

The debates and hearings spread upon the record the unsat- 
isfactory status of the commission’s personnel. Members of the 
commission themselves admitted that the public interest in 
power developments was not being adequately protected be- 
cause of the inadequacy of the commission’s staff. Furthermore, 
some of the commission’s duties were so technical as to be be- 
yond the capacity of the personnel of the tliree departments 
upon which the commission had to depend. Chief Accountant 
King declared tliat there were no accountants in the three de- 
partments sufficiently familiar with power problems to be use- 
ful to the commission.®® As a result the work of the commission 
fell steadily behind. 

d. Relation of the commission to the President 

There was a certain reluctance to sever completely the con- 
nection between the Departments of War, Interior, and Agri- 
culture and the management of power interests— a lingering 
feeling that these departments had somehow a vested interest 
which they ought to be allowed to protect. The interesting 

S7. 7* Cong. Rec. 4937 t. and 6944 If. 58. Ibid. 9894. 



292 The Federal Power Commission 

proposal was therefore made and discussed several times in the 
hearings that the Power Commission be composed not of Cabi- 
net Secretaries but of special assistant secretaries.*® These assist- 
ant secretaries could devote their entire time to the work of 
the commission but at the same time would be responsible to 
their respective departments. The proposal received scant sup- 
port. It was pointed out that it solved no basic problems. It 
did not eliminate the awkward results of interdepartmental 
control. The commission would still be responsible to the ex- 
ecutive departments and the work would still he carried on by 
men of lesser calibre than the job deserved. The Secretaries 
themselves objected to the proposal, prf>bably realizing that 
they could not escape ultimate responsibility under any such 
arrangement. 

e. Segregation of functions 

There was brief mention of the possibility of segregating the 
regulatory functions of the proposed power commission from 
its administrative work. Secretary Wilbur and Senator Dill dis- 
cussed this ** before the Senate committee and agreed that it 
might be desirable to leave to the executive departments the 
responsibility for the granting of licenses, while delegating the 
rate-making power to an independent commission. The prob- 
lem seems not to have been regarded as important and nothing 
further was said or done about it. 

f. Status and nature of independent commissions 

During the hearings and debates several influential members 
of Congress aired their views regarding independent regula- 
tory commissions in general. Senator Dill expressed himself 
both before the Senate committee and in the Senate debate: 

I want to call attention to this fact, drat a commission such as 
the Interstate Commerce Commission and certain other rominis- 
sions, is a sort of hybrid in this Government which is responsible to 
noirody directly. It is neither legislative, judicial, nor executive. It 
partakes of all of them, but is not responsible; whereas the Execu- 
tive is close to the people, and the giving away of rights such as 

jg. Supra, note go, op. cit. sg8 ff. 40. Ibid. 
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water-power rights ought to be under the control of somebody who 
is responsible directly to the jjeople." 

I need not discuss here the matter of responsibility to the people 
on the part of the commissions of the Government. They are a 
hybrid creation, in that their duties partake of the nature of the 
administrative, the judicial, and almost the legislative itself. They 
are responsible to nobody directly. Nobody is directly chargeable 
except themselves. The President names them and the Senate con- 
firms tliAi, and thereafter they hold office until the end of their 
terms. Their records arc never submitted to the people of the coun- 
try and nobody can be held directly responsible for what they do.*“ 

Mr. Blanton in the House urged that to confer powers of con- 
trol upon an independent commission would result in loss of 
effective responsibility: 

Well, 1 want the three Secietaries to continue to be responsible to 
the people. They are now responsible to the President of the United 
States, and he is responsible to the people. If they do anything im- 
proper, the President has the right to remove them, but when these 
five commissioners are appointed they are in office for so many 
years, and they become independent and arrogant, and they do fix 
the salaries of at least four officers . . . 

As long as the power is in the hands of the Secretary of Agricul- 
ture, the Secretary of the Interior, and the Secretary of War the peo- 
ple of the United States are safe, as they are responsible to the Presi- 
dent, but whenever the power is taken out of their hands and put 
in the hands of this special commission, my colleagues, you are giv- 
ing up power that you should keep in your own hands. It is power 
which you should control and which you should not give up by this 
bill.« 

g. Removal power of the President 

Finally, it is interesting to note that Congress had in mind 
the Supreme Court’s decision in Myers v. United States ** when 
it omitted from the Act of 1930 the customary provision re- 
stricting the President’s power to remove members of the com- 
mission. This came up as follows in the House debate: 

Mr. Cochran [of Missouri]. Will the gentleman explain to the 
House why the Interstate Commerce Committee struck out the fol- 
lowing language of the Senate bill?— Any commissioner may be 
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294 Federal Power Commission 

removed by the President for inefficiency, neglect of duty, or mal- 
feasance in office, but for no other cause. 

Mr. Parker [of New York]. Because he already has that power 
and it has been so decided by the Supreme Court. He can remove 
any public official at any time for malfeasance in office. 

Mr. Cochran. How about inefficiency and neglect of duty? 

Mr. Parker. He has that power." 


C. The Power Commission Since 1930 

There have been no important changes in the organization 
of the Federal Power Commission since 1930, but there have 
been one or two interesting developments with regard to its 
personnel and some increases in its power. 


I. controversy over dismissal of king and RUSSELL— senate 
versus president 

The first act of the new Power Commission after its mem- 
bers were appointed by President Hexiver embroiled it in a 
bitter controversy with the Senate. President Hoover named 
as members of the commission George Otis Smith as chairman, 
Claude L. Draper, Marcel Garsaud, Ralph Williamson, and 
Frank McNinch. The day after their confirmation by the Sen- 
ate the commission dismissed from office the chief accountant, 
William V. King, and the solicitor, Charles R. Russell. These 
two men had been in conflict with Mr. Bonner, tlie executive 
secretary, for a long time. Mr. Bonner was also removed from 
office but he was transferred to a post in one of the executive 
departments. The dismissal of King and Russell, generally re- 
garded as the staunch defenders of the public interest against 
the encroachments of the big power companies, was viewed by 
the leaders in the Senate with astonishment and anger. Senators 
Wheeler, Norris, and Walsh led the assault." Senator Wheeler 
declared that the President should at once remove from office 
the commissioners who had been guilty of this act in defiance 
of the public interest." Senator Black inquired whether there 
was any legal barrier against the removal of the commissioners 

45. 7s Cong. Rec. 10J3*. 47. Ibid. 1598. 

46. 74 Cong. Rec. 1445, 1597 ff. 
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for such a reason and was told that there was none." When the 
President did not act, Senator Wheeler urged that Congress 
should get rid of the commissioners by withholding appropria- 
tions for their salaries, and was joined in this opinion by Sena- 
tor Johnson.*® The Senate passed a resolution requesting the 
President to return to the Senate the nominations of the com- 
missioners in order to permit reconsideration. The President 
bluntly refused to do this, having been advised by Attorney 
General Mitchell that the appointments were legally complete 
and that the Senate had no further power with respect to them. 
The President defended his position on legal grounds and also 
declared that the removal of the three officers was fully justifled 
since the new commission ought to have full authority to 
choose its own staff. Upon the refusal of the President to return 
the nominations, the Senate reconsidered its action upon the 
nomination of George Otis Smitli, the newly appointed chair- 
man, and rejected it. Smith declined to recognize the legality of 
this action and continued to hold his office. The Senate there- 
upon appropriated money to institute a quo warranto action 
against Smith, alleging that the office was vacant. In United 
States v. Smith °° the Supreme Court decided against the claims 
of the Senate and the controversy died out. Mr. King was ulti- 
mately reinstated. The incident was perhaps of no major im- 
portance. It settled an interesting constitutional point and it 
had the unfortunate effect of making the Power Commission 
appear, temporarily at least, unfriendly to those who were at- 
tempting to protect the government’s vital interests in power 
resources. 

2. REORGANIZATION OF PERSONNEL UNDER ROOSEVELT 

The Act of 1930 omitted any restriction upon the President’s 
jiower to remove the members of the Power Commission since 
Congress assumed that it could not validly restrict that power. 
The Act also provided that the President should name the first 
chairman of the commission but that thereafter the members 
of the commission should elect the chairman. In July 1933, 

48. Ibid. 1599. 

49. Ibid. 1951. 

50. a86 II.S. 6 (1932). All rclcvanl doaiments arc printed in the opinion. 
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George Otis Smith, the chairman appointed by President 
Hoover, resigned his chairmanship, explaining that he was 
thereby acquiescing ‘in the desire of President Roosevelt to 
have a man of his own selection.’ “ In spite of the clear statu- 
tory authority of the commission to select Smith’s successor, 
the President on July 18 wrote to the commission, ‘In view of 
the resignation of George Otis Smith as chairman of the Fed- 
eral Power Commission, I hereby designate Hon. Frank R. 
McNinch as chairman and request the immediate concurrence 
of the commission.’ This letter indicates that the President 
realized that he must secure the concurrence of the commission 
in his selection of Mr. McNincli as chairman, but it also indi- 
cates an expectation that he would secure that concurrence by 
asking for it. We may assume that he was aware that his power 
of removal could be used to accomplish his ends. On October 
31 Mr. Smith resigned from the commission. It was reported 
and not denied that the President had requested his resigna- 
tion in order to make the commission ‘fully responsive to the 
desires of the President and an effective instrument with which 
to forward his power policies.’ Thus the President was able 
to reorganize the commission for the more effective promotion 
of his own plans. 


3. THE FEDERAL P<JWER ACT OF 1935— (THE HOLDING 
COMPANY act) 

We are not here concerned with the provisions of the Acts 
of 1933 dealing with power holding companies. These substan- 
tially broadened the scope of federal regulation. They imposed 
upon the Power Commission new duties of importance but not 
duties essentially different in kind from those which other regu- 
latory agencies had long enjoyed. The new laws also brought 
the Power Commission into active contact witli other depart- 
ments and agencies whicli exercised authority in the same field. 
These changes, however, did not change the organization of 

51. The New York Times, July 20, 1935, p. 27. 

i;2. 14th Ann. Kept, of the Federal Power Commission, 68. 

r,j. I have drawn here on the unpublished dissertation of L. V. Plum, Princeton 
University, The Federal Power Commission; 1 have used Dr. Plum’s monograph 
extensively in this chapter. 

54. Act of Aug. 26, igj5, 49 Stat. at L. 803. 
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the commission, or its fundamental relations to Congress or the 
President. 


V. THE FEDERAL RADIO COMMISSION AND THE 
FEDERAL COMMUNICATIONS COMMISSION 

A. The Radio Act of 1927— The One-Year Commission 

1. THE BACKGROUND OF RADIO LEGISLATION 

The development of federal regulation of radio communica- 
tion and the radio industry has been in certain ways unique. 
In this case an important industry was clamoring to be regu- 
lated for its own protection, although without any agreement 
on the form or method of regulation. Here an imperative physi- 
cal necessity for radio control emerged long before any settled 
policies could be worked out, and to meet it Congress used 
more frankly and openly the method of trial and error than in 
any other similar situation, and placed greater reliance upon 
the regulatory agency to evolve and formulate basic plans and 
policies. 

Early legislation in the field of radio was not regulatory in 
character. One of the first practical uses of radio was for com- 
munication from ship to shore, and in 1910 Congress passed a 
statute requiring in the interests of safety that every vessel 
carrying fifty or more passengers be equipped with wireless 
apparatus.^ The Act was administered by the Bureau of Navi- 
gation in the Department of Commerce and Labor. 

By this time the general use of wireless had increased until 
further regulation was necessary. Radio interference became 
an important factor, especially as it affected the radio work of 
the Army, Navy, and Coast Guard, and a bill drawn by them 
with the aid of the solicitor of the Department of Commerce 
and Labor was introduced in 1910. The bill required a license 
from the Secretary of Commerce and Labor for both sending 
and receiving apparatus. Its original draft authorized the Secre- 
tary to draft the rules and regulations for the issuance of these 
licenses, but opposition to the delegation of such important 
power to the Secretary led to the incorporation of these rules 

1. Act of June 24, 1910. g6 Stat. at L. Sag. 
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and regulations in the Act itself, and left the Secretary with no 
discretion with regard to licensing. All radio operators and sta- 
tions were required to be licensed. The provision requiring 
licenses on receiving sets was eliminated, but the other provi- 
sions remained and this Act, passed in 1912,® remained the 
basic radio statute until the Act of 1927. Final impetus for the 
passage of the Act of 1912 came from two sources. The first was 
the Titanic disaster, which focused public attention upon radio 
protection for ships; the second was the government’s desire to 
participate in the London Radio Telegraph Conference. The 
United States had delayed ratifying the International Radio 
Telegraph Convention of 1906 (Berlin) until 1912, and it was 
undv an obligation to give effect to the Berlin Convention. 

Radio problems continued, however, to increase in number 
and importance. In February 1922, Secretary of Commerce 
Hoover called the first of a series of annual radio conferences 
attended by representatives from all branches of the industry. 
These annual conferences were important. They provided an 
opportunity for those interested in radio problems to become 
articulate, and they made Secretary Hoover a leader with re- 
spect to radio problems. The first conference urged a higher 
degree of government control and proposed legislation; and in 
succeeding years the activities of the Secretary of Commerce in 
regard to radio regulations were shaped in the main by the 
proposals and policies discussed at these conferences. 

The constructive efforts of Mr. Hoover and others, especially 
Stephen Davis, solicitor of the Department of Commerce, were 
brought to an abrupt end by a series of adverse court decisions 
culminating in 1923 in the ruling' of the Court of Appeals of 
the District of Columbia that the Secretary of Commerce under 
existing statutes had no authority to refuse a license to a wire- 
less station. His duty under the Act was purely ministerial. 
Secretary Hoover had been proceeding on the assumption that 
his power to license carried with it by implication the power 
to withhold a license and to assign to licensees privileges on 
the air which were protected by law. In 1926 this decision was 
followed by a federal district court in United States v. Zenith 

s. Act of Aug. ig, 191S, g7 Stat. at L. goa. 

g. Homer, Sec. of Commerce v. Intercity Radio Co. Inc., *86 Fed. loog 



The Radio Act of 1927 299 

Radio Corporation,* and this case held further that the Secre- 
tary of Commerce had no power under the statute to make any 
regulations affecting radio licenses. These decisions, together 
with the announcement hy the Department of Commerce on 
July 9, 1926, that it would thereafter act only as a registration 
bureau, resulted in almost complete chaos in the radio field. 
‘A mad scramble to get on the air ensued and a broadcast of 
bedlam resulted. The demand for government regulation was 
now imperative since the very existence of the industry was 
threatened.’ ® 

2. STEPS IN THE LEGISLATIVE HISTORY OF THE RADIO ACT OF 1927 

The White-Dill Radio Act of 1927 “ traces its direct ancestry 
back to a bill introduced by Representative White of Maine 
in January 1923,' although others were introduced as early as 
1920. It was drafted by the first radio conference, through its 
legislative committee. Its provisions made it plain that the 
radio industry wished Secretary Hoover to administer whatever 
radio regulation might be set up, for it gave important powers 
to the Secretary of Commerce. He was to classify stations and 
operators, prescribe the nature of the service rendered hy each 
class, assign wave lengths, license stations ‘in the public inter- 
est,’ grant or withhold permits for the building of new 
stations, and finally, refuse a license to any company which 
in his judgment was monopolizing or seeking to monopolize 
radio communication. It would be hard to find a case of the 
delegation of more drastic authority to an executive officer. 
Associated with the Secretary was to be an advisory committee 
of twelve members. Six of these were to be chosen, one each, 
by the Secretaries of State, War, Navy, Agriculture, Commerce, 
and the Postmaster General; the otJier six were to be persons 
familiar with radio communication and were to be chosen by 
the Secretary of Commerce. To this advisory committee the 
Secretary could refer in his discretion any matter relating to 
administration; also changes in laws, regulations, or treaties re- 
garding radio; and scientific problems requiring further study. 

4. IS Fed. (2d) 616 (1926). 

5. E. P. Herring, Public Administration and the Public Interest (1936), 160. 

6. Act of Feb. 23, 1927, 44 Stat. at L. 1162. 

7. H.R. 13773, 67th Cong., 4th sess. (1923). 
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The House Committee on Merchant Marine and Fisheries held 
hearings on this bill early in igaj. It was on the whole favor- 
ably received. It had Administration support and the radio 
industry in the main approved it. It was reported favorably to 
the House and debated. There was some criticism that the 
powers of the Secretary of Commerce were too broad, and that 
there was no adequate protection against monopoly and no 
regulation of rates. It passed the House but was not acted upon 
in the Senate. 

In the next Congress, in February 1924, the White bill * was 
again introduced and in March further hearings on it were 
held by the same House committee. In April 1924 the Senate 
passed a bill ' merely reaffirming that the use of the ether was 
the possession of the people of die United States and providing 
for control by the President in time of war or national emer- 
gency; the committee took the White bill and reported it to 
the House in May as an amendment to this Senate bill. The 
House never considered the bill and in the following January 
it was sent back to the committee. The bill was felt to be fatally 
defective in one respect. It authorised the Secretary of Com- 
merce to refuse a station license to companies which in his 
judgment were attempting to monopolize the industry. It was 
felt that this power could not safely be given to an executive 
officer. Secretary Hoover himself vigorously objected to this 
grant of authority at the first hearings on the White bill and 
withdrew his support from it when the provision was finally 
left in. The radio lobby naturally opposed it, and the bill was 
not reported out of the committee. 

At the Fourth National Radio Conference in November 
1925 Secretary Hoover made an important address urging leg- 
islation.” He emphasized that there were two basic radio prob- 
lems to be met. The first was the problem of traffic control in 
radio, and this he believed was a one-man job. The second was 
the problem of allocating radio traffic channels, and this he felt 
was a semi-judicial task which ought to be handled by a board. 

8. H.R. 7357, 68th Cong., ist scss. (1914). 

9. S. 1930, Wth Cong., 1st sess. (1914). 

10. Heatings before the House Committee on Merchant Marine and Fisheries 
on H.R. 7357. 68th Cong., 1st sess. (1924), 11. 

11. Printed in Hearings before the Senate Committee on Interstate Commerce 
on S. I and S. 1754, 69th Cong.. 1st sess. (1926). 50 if. 
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The leg;islative committee of the conference proposed that the 
Secretary of Commerce be placed in charge of the traffic control 
phase of the problem. In December 1925 Mr. White accord- 
ingly introduced a bill upon which hearings were held in the 
House committee, and on March 3, 1926, he introduced a new 
bill “ which contained important modifications. The objec- 
tionable monopoly provision was replaced by an authorization 
to the Secretary to refuse licenses to those who had been con- 
victed in court of a violation of the antitrust laws. The ad- 
visory committee was replaced by a radio commission of five 
members appointed for four-year terms and drawn from both 
parties and from five geographical regions. This commission 
was to deal with such matters as the Secretary might refer to 
it, but the new bill provided also that every decision or order 
of the Secretary relating to radio could be appealed to the com- 
mission by anyone feeling aggrieved. Secretary Hoover had 
urgently pressed for this, objecting to the provision in the 
earlier White bill which had permitted appeals only through 
the Secretary.'* In the new bill the Secretary was to have no 
authority over the final decision of the commission, but the 
decisions botli of the Secretary and of the commission could be 
appealed to the Court of Appeals of the District of Columbia. 
Within two days this bill was reported out favorably by the 
committee with the exception of Ewin L. Davis of Tennessee, 
who filed a minority report criticizing the bill for not ade- 
quately suppressing monopoly, and urging the establishment 
of a full-time independent commission to handle the job of 
radio control. The bill was debated in the House and passed 
on March 15 by a vote of 218 to 123, 89 not voting. It went 
the following day to the Senate Committee on Interstate Com- 
merce, where it promptly struck a snag. The Senate committee 
under the chairmanship of Senator Dill was unanimous in its 
belief that a full-time independent regulatory commission 
should be established, and had under consideration a bill to 
that effect.'* The Senate committee amended the House bill 

iz. H.R. 5589, 69th Cong., 1st sess. (19Z5). 

ig. H.R. 9971. 69lh Cong., ist sess. (1926). 
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by striking out all after the enacting clause and inserting tlie 
Senate bill. In this form the bill was reported out on May 8, 
and passed the Senate on July a. A conference was called but 
Congress was eager to adjourn, and as the disagreement be- 
tween the Senate and House seemed fundamental, the confer- 
ence committee decided that it was impossible to effect a 
compromise in the brief time available. It reported the situa- 
tion back to die two houses and recommend^ the passage of 
an interim resolution regarding licenses and property rights. 
Congress passed the resolution and adjourned. Congress con- 
vened in December, and on January 29, igay, the conferees 
presented a bill which was a compromise between the posi- 
tions taken in the Senate and the House. The House passed 
the conference report on January 29, the Senate on February 
18, and the bill , became law February 23, 1927. 


3. PROVISIONS OF THE ACT OF I927 

The Radio Act of 1927 was an interesting experiment in the 
field of administrative regulation in the relations created be- 
tween the new commission and the Secretary of Commerce. Its 
provisions may be summarized as follows: 

First, the Act created a Federal Radio Commission of five 
members with six-year staggered terms, appointed by the Presi- 
dent with the advice and consent of the Senate. The first chair- 
man was to be named by the President and thereafter the com- 
mission itself was to elect its chairman. It was required that 
the commissioners be citizens, reside in one of five geographi- 
cal zones at the time of appointment, and have no financial 
interests in the radio industry. The commission was to be bi- 
partisan. The salary for the first year was to be $10,000. The 
commission was given broad administrative and quasi-judicial 
powers. It was to classify radio stations and prescribe the na- 
ture of their services, assign frequencies and wave lengths, de- 
termine locations of classes of stations, regulate the kind of 
apparatus used, establish regulations to prevent interference, 
establish areas or zones to be served by any station, hold hear- 
ings, and summon witnesses for the purpose of making investi- 

16. S. Kept. 77t, 69th Cong., 1st sets. (1916). 
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gallons relevant to its duties. It had also certain appellate func- 
tions. Applications for station licenses, renewals, or changes 
were to be referred by the Secretary of Commerce to the com- 
mission for definite action. The Secretary might refer to the 
commission any matter upon which he desired its judgment. 
From any decision or regulation of the Secretary an appeal 
could be taken to the commission by anyone aggrieved thereby. 
The review on appeal was to be de novo and was to be final 
save for appeal to the Court of Appeals of the District of 
Columbia. Review by the court was on both law and facts, but 
was confined to the record made by the licensing authority. 

Second, certain purely administrative powers were left in 
the hands of the Secretary of Commerce. He was to receive all 
applications for station licenses although he could not act upon 
them. He was to license and fix the qualifications of station 
operators and suspend such licenses for cause. He was to in- 
spect transmitting equipment, designate the call letters of sta- 
tions, and conduct investigations designed to uncover violations 
of the Act or the terms of licenses. 

Third, this division of labor was to continue for one year 
only. The Secretary of Commerce was then to take over all the 
{X)wers and duties of the Radio Commission except its power 
to revoke licenses and its appellate powers, and the commission 
itself was to become merely an appellate body. Applications 
for station licenses, their renewal or modification, must be re- 
ferred to the commission in case of dispute or conflict. The Sec- 
retary could still refer to the commission for decision such 
matters as he might care to handle in this way. The commis- 
sion ceased to be a full-time body at the end of the year and 
the compensation of its members was thereafter on a per diem 
basis. 


4. TOPICS AND ISSUFS IN HEARINGS AND DEBATES 
a. Departmental versus commission control 

There was sharp dispute concerning the kind of authority 
that was to administer radio regulation. Should this important 
job be given to the Secretary of Commerce or to a new full- 
time independent commission? A strong case was presented for 
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allowing the Department of Commerce to continue and extend 
its control over the radio industry. Those who urged this were 
less articulate than those who favored a commission, but their 
case was greatly strengthened by the confidence which the in- 
dustry and everyone else felt in Secretary Hoover, who had 
assumed a position of leadership in radio matters. It was clear 
that much of the work involved in radio regulation was admin- 
istrative in nature, and with regard to it direct responsibility 
and quickness of action were imperative. There was also strong 
objection to the creation of another commission. Mr. Larsen 
of Georgia charged in the House that these commissions had 
proved costly and unnecessary; that the Interstate Commerce 
Commission had authority to control interstate communication 
rates but had never done anything about it. He pointed out 
that it is impossible to abolish a commission once it has been 
set up, even though it is no longer needed; that there was not 
enough work to keep a full-time radio commission busy and 
that it would become an idle ‘swivel-chair brigade.’ He said, 
‘Our national commission octopus is already too large; his legs 
are too long. I am in favor of lopping them off instead of try- 
ing to grow more.’ ” In the Senate Senator Bingham of Con- 
necticut objected to the creation of another one of those ‘three- 
in-one commissions,’ which he regarded as a menace to the basic 
doctrine of the separation of powers.” 

The argument for a full-time independent radio commission 
ran along the following familiar lines: First, the job to be done 
lay beyond the competence of any one man. With all respect 
to Secretary Hoover, he tvould be unable to deal personally 
with radio problems but would have to farm them out to sub- 
ordinates. Second, it would be unsafe to give this important 
task to one man. All the changes were rung on this point. De- 
partmental cojitrol would be autocratic. As Senator Watson 
declared: 

... If it is to be in any department it places in the head of that 
department autocratic power over this tremendous agency, the great- 
est that could ever be conceived by the mind of man for the crea- 
tion of public opinion and the formulation of public thought.” 

17. 67 Cong. Rec. 5579. 19. Ibid. 1*357. 

18. Ibid. 1x498. 



The Radio Act of 1927 305 

Senator Dill was similarly disturbed. He feared that one-man 
control of radio might endanger the freedom of speech and 
absence of censorship which were of such vital importance. 
Only in a bipartisan commission could these important inter- 
ests be fully protected."" The Senate Committee on Interstate 
Commerce in its report declared; 

The exercise of this power is fraught with such great possibilities 
that it should not be entrusted to any one man nor to any adminis- 
trative department of the Government. This regulatory power 
should be as free from political influence or arbitrary control as 
possible. A commi.ssion which would meet only occasionally would 
gain only a cursory and incomplete knowledge of radio problems. 
It would necessarily be largely dependent on the administrative au- 
thority, namely, the Secretary of Commerce, for expert knowledge it 
would require."* 

It was also pointed cut that the important quasi-judicial tasks 
involved in radio regulation would not be impartially handled 
by one man. Third, it was urged that full-time administrators 
devoting their entire energy to the job could handle it more 
effectively than anyone else. Senator Dill declared that what 
was wanted was an ‘authoritative body on the great problems 
of radio,’ "" a group of men who would have radio as a sole in- 
terest. These men should be men of broad vision who could 
bring to the problems of regulation a fresh f»oint of view. It 
was unnecessary and undesirable that they be experts, for they 
would have at their disposal at all times the technical knowl- 
edge of experts. Finally it was already being suggested that an 
independent commis.sion was necessary to regulate not merely 
radio but the telegraph and telephone industries as well. This 
foreshadowed the later drive for a communications commission. 

b. Should radio control be given to the I.C.C.? 

It had been proposed before the House committee in 1912 
that the control of radio should go to the Interstate Commerce 
Commission, which under a statute passed in 1910"" already 

20. Ihid. 12356. 
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had jurisdiction over communication by telegraph and tele- 
phone. Whatever plausibility this suggestion originally had had 
disappeared by igay. It was pointed out by Representative 
Davis of Tennessee in his minority report®* and by Senator 
Dill that the Interstate Commerce Commission had ignored 
the problems of telephone and telegraph regulation, that it 
had no time and no expert knowledge with which to approach 
tliem. In view of this record there was little comment on the 
proposal to turn over to the overworked Interstate Commerce 
Commission the infinitely more complicated task of radio con- 
trol. That commission would have to set up a new bureau and 
delegate the job to subordinates. It would be better to set the 
bureau up as an independent agency and it would cost no 
more to do so. 

c. Segregation of administrative from quasi-judicial functions 

The perennial question whedier administrative and quasi- 
judicial tasks should be placed in the same hands was bound 
to ari.se in connection with radio control. Secretary Hoover re- 
peatedly voiced his settled conviction that these types of au- 
thority ought not to be given to the same man or group of 
men. As we have seen, he vigorously objected when the origi- 
nal White radio bill proposed to confer upon the Secretary of 
Commerce the quasi-judicial power to deny a radio station 
license if in the Secretary’s judgment the applicant was monop- 
olizing or trying to monopolize the radio industry.®* In his 
address before the Fourth National Radio Conference in 1325 
he stated his views clearly: 

It seems to me that we have in this development of governmental 
regulation two distinct problems. First is a question of traffic con- 
trol. This must be a Federal re${>onsibility. From an intcrfeience 
point of view, every word broadcast is an interstate word. 'Fherc- 
fore, radio is a too percent interstate question and tliere is not an 
individual who has the most rudimentary knowledge of the art who 
does not realize that there must be a traffic policeman in the ether, 
or all services will be lost in complete chaos of interference. I'his is 

at- H. Rcpl. 464, 6>|th Cong., 1st scss. (19*6), 17 f. Sii/jin, 301. 
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an administrative job, and for good administration must lie in a 
single responsibility. 

The second question is the determination of who shall use the 
traffic channels and under what conditions. This is a very large dis- 
cretionary and semi-judicial function which should not devolve en- 
tirely upon any single official and is, 1 believe, a matter in which 
each local community should have a large voice— should in some 
fashion participate in a determination of who should use the chan- 
nels available for broadcasting.*^ 

However, if the Secretary of Commerce was to be given quasi- 
judicial regulatory power over radio, Mr. Hoover believed that 
an appellate body should be set up to review the orders and 
decisions of the Secretary. While convinced that the adminis- 
trator ought not to be given semi-judicial duties, Mr. Hoover 
was even more emphatic that administrative duties should not 
be given to quasi-judicial bodies. In his testimony before the 
House committee in 1926 he said: 

... I have agreed that this whole matter required a great deal of 
thought in this aspect, that we have gone on for a great many years 
in creating commissions and endowing executive officials with large 
regulatory and seinijudicial and scmilegislative authority, without 
any proper comprehension of where the division line of these func- 
tions lay; that, obviously, questions of a seinijudicial or scinilcgisla- 
tive character, that develop under an assignment of authority by our 
Congress, should be in the hands of commissions and they should 
not be in the hands of administrative officials. On the other hand, 
we have gone on, parallel with the foolishness of assigning such 
functions to individuals, with the equally foolish assignment of ad- 
ministrative and executive functions to such boards, and we have 
some of the worst debacles in the Government from an administra- 
tive point of view in the country. In radio legislation, aside from 
this one question as to who may enjoy the radio privilege in a lim- 
ited field, the functions are practically all of them of an administra- 
tive character.*® 

He did not, however, commit himself when asked whether he 
favored the establishment of an independent radio commis.sion. 

27. Supra, note ii, op. cit. 57. 28. Supra, note 14, op. cit. t4. 
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d. The one-year arrangement 

The plan whereby the administration of radio control was 
to be given to the radio commission for a year, at the end of 
which time it was to be turned back to the Secretary of Com- 
merce, was frankly a compromise between the views of the 
Senate and the House. Explaining it in the House, Mr. Scott 
of Michigan pointed out that the arrangement would allow 
Congress at the end of the year to decide how well the plan 
had worked and whether commission control should be con- 
tinued.®" Senator Dill, while favoring an independent full-time 
commission, stated that a radio commission by a year of ad- 
ministrative experience would be well enough educated to 
make an effective appellate body if and when its status was 
changed."® It was clear that the one-year provision was designed 
merely to make legislation possible. No one assumed that the 
major problems of regulation were being squarely met and 
solved. 


e. The designation of the chairman of the commission 

Some discussion arose with regard to the designation of the 
chairman of the commission, though none of this discussion 
went into the merits of the question or disclosed any apprecia- 
tion of its importance. It was desirable to have the President 
name the first chairman so that someone would have authority 
to call the commission together and get its work started. There 
was objection to making this arrangement permanent, how- 
ever, and it was pointed out in the House that the Interstate 
Commerce Commission and the Federal Trade Commission 
select their own chairmen. A compromise was reached whereby 
tlie President named the first chairman and thereafter the com- 
mission selected its chairman. 

f. Court review of commission action on licenses 

It was widely felt that the power to grant, revoke, or modify 
station licenses, a power to be exercised under the vague guid- 

29. 68 Cong. Rcc. 2564. 30. Ibid. 2869. 
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ing standard of the public interest, convenience, and necessity, 
was too vitally important to be exercised by any administrative 
body without judicial review of the most complete scope. Ac- 
cordingly, the Court of Appeals of the District of Columbia 
was authorized to review the decisions of the proposed radio 
commission in license matters and to reach its own independ- 
ent judgment regarding the soundness and justice of the com- 
mission’s action. Senator Cummins warned the Senate that this 
review created constitutional difficulties,*’ since the constitu- 
tional courts could not review the discretionary orders of an 
administrative body without invalidly exercising non-judicial 
power. His warning was ignored; it was not until the decision 
of the Supreme Court in the General Electric Company case 
in 1930** that Congress learned that he was right. 

g. General views on the independent commission 

The debates on the Radio Act of 1927 offered an oppor- 
tunity for the airing of Congressional views on the indej^endent 
commission as a type of governmental agency. Mr. Lehlbach of 
New Jersey in the House charged that independent commis- 
sions in general were irresponsible and bureaucratic. He said: 

... As a general principle, I am opposed to independent com- 
missions in our Government and did not look with favor upon the 
creation of one for the regulation and control of ladio. 

Independent commissions not incorporated in one of the depart- 
ments of the Government and subordinate to the head of that de- 
partment were obviously not contemplated by the framers of the 
Constitution as having a place in tlic structure they created. In the 
three great coordinate divisions of the Government— the legislative, 
the judicial, and the executive— the fraineis intended that the execu- 
tive, as well as the legislative, should be directly rcsjtonsible to the 
people. They created the office of President for a stated term, the 
incumbent to be elected by the representatives of the people, with 
the resultant opportunity given to the people to sit in judgment 
upon his administration. When they created departments to carry 
on the various functions of administration, they placed at the head 
of each an officer of the President’s selection and responsible to him. 

31. 67 Cong. Rcc. 12354 f. 

32. Federal Radio Commission v. General Electric Co., 281 U.S. 464 (1930). 
Infra, 313 
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Thus all the functions of administration arc vested in agencies re- 
sponsible ultimately to the President, who in turn is responsible to 
the people. The creation of independent commissions performing 
administrative functions and not subject to the guidance and con- 
trol of the Chief Executive was an afterthought and not contem- 
plated in the original structure of our Government. In most in- 
stances it has not been productive of beneficent results. For exam- 
ple: It is nut an unreasonable suggestion that the maintenance, 
operation, and development of our merchant marine would have 
been cat l ied on more efficiently and more economically if, instead 
of creating an independent United States Shipping Board, its func- 
tions had been vested in a bureau or division of the Department of 
Commerce . . . 

These various independent commissions are, in fact, directly re- 
sponsible to no one in the Government. They arc subject neither to 
supervision or control. In theory they are responsible directly to 
Congress. Manifestly, a legislative body has no means of making any 
control clfective save by the unsatisfactory methods of im[)osing lim- 
itations on approptiations and conducting sporadic investigations 
when grave abuses come to light. .Suclt freedom from lestiaint by a 
commission, board, or bureau tends to develop bureaucracy in its 
worse form . . . 

I’hc Interstate Commerce Commission exercises functions so ram- 
ified, so far-reaching, and of .such vital importance that it may well 
occupy a position subotdinatc to no department. However, here 
again it is fair to consider whether it would not be better to create 
in its stead a department of transportation and communication, 
with a Cabinet officer at its head and incorjjoraied in the executive 
family, rather than leave it outside of the orderly scheme of govern- 
ment contemplated by the Constitution. 

For these considerations I do not like the creation of an inde- 
pendent commission for the regulation of radio communications, 
even temporarily ... If I could write tliis legislation, I would pro- 
vide for an organization in the Department of Commerce respon- 
sible to the Secretary of Commerce and subject to his control. 1 
would not even have an advisory commission to whom might be re- 
ferred matters within the administrative functions of the depart- 
ment.®’ 


33. 68 Cong. Rcc. 2370. 
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B. The Year-by-Year Commission— The Commission 1927-34 
1. developments during probationary period 

a. The Radio Commission’s first year 

The Radio Commission got oS to a bad start. It was obliged 
to begin its work under serious handicaps. Congress failed to 
pass the deficiency appropriation bill of 1927 and left the com- 
mission without any money. It had to borrow such staff as it 
could from other departments. During the year two of its mem- 
bers died and one resigned. The Senate had confirmed only 
three of the commissioners, and for the last four months of its 
year the commi.ssion had carried on with but four members, 
only one of whom had been confirmed. Under these circum- 
stances it was not surprising that the commission proved in- 
adequate to the crisis confronting the radio industry. It began 
its efforts by calling a four-day conference from which valuable 
suggestions were derived but of which the net results were 
meagre. At the end of the year it was obvious that order had 
not been restored, that only the worst cases of radio interfer- 
ence had been eliminated, and that the commission had fallen 
far sliort of accomplishing what had been expected of it. 
Particularly had it failed to reduce the number of stations. 

b. The Radio Acts of 1928 and 1929 

For two years Congress, chiefly out of inertia, continued the 
year-by-year status of the commission. As the end of the first 
year approached it was apparent that Congress must do some- 
thing about the commission, for if it did nothing the duties of 
the commission would automatically be turned over to the 
Secretary of Commerce and the commission itself would be- 
come a purely appellate body. While no one was satisfied with 
the accomplishments of the first year, it was recognized that the 
commission had operated under serious difficulties and had not 
had a fair opportunity to show what it could do. The Senate 
had on its hands the confirmation of three members of the 
commission and one vacancy to be filled. Should these appoint- 
ments be confirmed for the statutory period of six years or 
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should some tempwrary policy regarding them be followed? 
To meet this situation a bill continuing the status quo for an- 
other year was introduced by Senator Watson and referred 
to the Committee on Interstate Commerce, which reported it 
out favorably early in February 1928. The bill was frankly an- 
other compromise to meet an emergency: the commission re- 
tained its powers, the salaries of the commissioners remained 
at $10,000 and their term of office was not changed. The Sen- 
ate, however, amended the bill so that the terms of all the 
commissioners would expire in February 1929, and passed it 
without roll call on February 6. On March 12 the House 
passed the bill with the amendment destined to cause so much 
trouble, requiring an equality of radio facilities between geo- 
graphical zones according to population and between states 
within each zone according to population. The conference re- 
port, retaining both Senate and House amendments, passed the 
House on March 21, passed the Senate on March 24, and the 
bill became law on March 28.“ 

During the second year the commission made substantial im- 
provements in radio control. It set up a policy of cleared chan- 
nels for certain stations; it brought local interference under 
control: and it formulated definite policies with respect to the 
‘public interest, convenience, and necessity’ provisions of the 
law. In the winter of 1928-9 Congress again discussed whether 
to continue the commission in its present form or to put into 
effect the changes provided for in the Act of 1927. But while 
the disciLssions in the committee hearings went very thoroughly 
into the issue, Congress again postponed making any final deci- 
sion. In December 1928 Mr. White introduced in the House a 
bill for a continuance of the status quo for another year; it was 
reported out of committee in February, passed the House on 
February 19, passed the Senate on March i, and was approved 
March 4, 1929.®“ As the result of a filibuster by Senator Cope- 
land, this Act continued the commission only to December 31, 

1929- 

S4. S. ZS17. 70th Cong., 1st ses-s. (igzS). 

35. Act of Mar. 28, 1928, 45 Stat. at L. 373. 

36. Act of Mar. 4, igzg, 45 Stat. at L. 1559. 
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c. The Radio Act of December 18, 1929 

The forces of inertia continued to pull steadily toward the 
continuance of the Radio Cbmniissiun on this temporary basis. 
But in his annual message of December 1929 President Hoover 
urged ‘the reorganization of the Radio Commission into a 
permanent body from its temporary status.’ " There had been 
a steadily growing drive for a single communications commis- 
sion and legislation to that effect was being formulated; in 
order therefore to have freedom to act Congress in December 
1929 put the Radio Commission on indefinite tenure. F.arly 
in December legislation was introduced which passed House 
and Senate almost without debate on December 16 and was 
signed two days later.** By this Act the ultimate future of the 
Radio Commission was not definitely settled, but the policy of 
year-by-year probation was abandoned. The Act provided that 
all powers vested in the Radio Commission by the Act of 1927 
should ‘continue to be vested in and exercised by the Commis- 
sion until otherwise provided for by law,’ and tliat the period 
during which members of the commission should receive 
$10,000 was ‘hereby extended until such time as is otherwise 
provided for by law.' On February 21, 1930, the Senate con- 
firmed nominations to the commission for the two- to six-year 
terms specified in the original Act instead of for one year only. 

d. The Act of July 1, 1930 

On May 19, 1930, the Supreme Court of the United States 
in the case of Federal Radio Commission v. General Electric 
Company ** dec:lined to review a decision of the Court of Ap- 
peals of the District of Columbia which had reviewed a dis- 
cretionary order of the Federal Radio Commission. As Senator 
Cummins had predicted, the Court held that a constitutional 
court could not validly review the exercise of administrative 
discretion. Under the Act of 1927 the Court of Appeals of the 
District of Columbia was to review the orders of the commis- 
sion, and was instructed to take new evidence under such con- 

37. 72 Cong. Rcc. 23. 39. Sujira, 309 .ind note 32. 

38. Act of Dec. 18, 1929. 46 Stat. at L. 50. 
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ditions as it might deem proper, and reach such decision upon 
the merits as seemed to it just and reasonable. This, said the 
Supreme Court, is not the exercise of judicial power, and these 
administrative findings may not be brought to the Supreme 
Court of the United States for ultimate review. Congress there- 
fore passed a statute on July 1, 1930,^" to correct this situation. 
The jurisdiction of the Court of Appeals of the District of 
Columbia to review decisions and orders of the Federal Radio 
Commission was limited to questions of law. Findings of fact 
made by the commission, if supported by evidence, were made 
final, and there was to be no review by the court of the exer- 
cise of purely administrative discretion. In short, the Radio 
Commission was given the same status with respect to the re- 
view of its decisions by the courts as the other regulatory 
commissions. In 1933 in Federal Radio Commission v. Nelson 
Brothers Bond and Mortgage Com[)any the Supreme Court 
held that the earlier defect had been corrected and it accepted 
for review appeals brought under the provisions of the new 
statute. 

2. TOPICS AM) 1S.SUES IN HICARINCS AND DEBATES ON THE 
CONllNUANCK OF THE COMMISSION 

During this period of chaos and uncertainty radio policy 
was being dealt with by trial and error and by inertia. Sharp 
differences of opiiiion existed as to what ought to be done. 
There were at least four fairly clear possibilities. First, the ar- 
rangement provided by the Act ol 1927 and designed to con- 
tinue for one year only could lie made permanent. Second, the 
plan intended by the Act of 1927 to go into effect after one 
year could be put into operation. "I'his would give to the Sec- 
retary of Commerce full regulatory powers both administra- 
tive and quasi-judicial and keep the Radio Commission as an 
appellate body. Third, the coniinission could be abolished 
entirely and the whole job of radio regulation be turned over 
to the Department of Commerce. Fourth, a permanent full- 
time independent commission could be set up and the Depart 
meiit of Commerce relieved of all radio responsibility. 

.|o. Act of July i, 1930, ^6 Stat. at L. 

41. 289 U.S. 266 (1953). 
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From 1927 to 1930 the issue seemed to be drawn between 
the first two possibilities listed. There were very few advocates 
of exclusive executive administration of radio regulation, and 
those who favored a full-time independent commission did not 
push their claims vigorously. They were willing to allow the 
existing commission further opportunity to prove itself; there 
was a growing conviction that ultimately the question of the 
creation of a commission to reg[ulate all forms of communica- 
tion would arise, and that the present arrangement might well 
be continued until that larger issue had to be met. 

The wisdom of continuing the Radio Commission as created 
by the Act of 1927 seems to have been more or less taken for 
granted. Legislative inertia pulled strongly in this direction, as 
well as the realization that the broad pioblem of tlte regula- 
tion of all forms of communication lay just around the corner. 
The defense of the existing arrangement ran along the follow- 
ing lines; The commission had been set up to aid in planning 
a national radio policy and had not had time to complete that 
work. Senator Dill laid emphasis on this point.** Although he 
preferred a full-time independent commission, he was willing 
to continue the commission on a yearly basis but with short 
terms for the commissioners, since he felt that Congress during 
this experimental period should retain the power to get rid of 
commissioners who proved unsatisfactory.*® It was pointed out 
further that the licensing of radio stations was a judicial or 
semi-judicial and not an administrative task, and that it ought 
therefore not to be given to the Secretary of Commerce. It was 
also suggested that to convert the commission into a purely 
appellate body as originally provided in the Act of 1927 would 
seriously interrupt the work of radio regulation, since the 
Department of Commerce was not equipped to take over the 
duties of the commission. Finally, it was predicted that all of 
the orders and decisions of the Secretary of Commerce would 
be appealed to the commission if it were set up as an appellate 
body, and therefore the commission might better make the 
decisions in the first place. 

Though obviously in defense of a lost cause, the argument 
for placing radio regulation in the Department of Commerce 

4*. 70 Cong. Rec. 5748 f. 43 - 69 Cong. Rec. *533; 7* Cong. Rec. 714. 
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was cogently presented in the House and Senate hearings on 
the bills from which emerged the Act of March 4, 1929. The 
principal spokesman for this position was Commissioner O. H. 
Caldwell, whose experience on the commission and ability as 
a technical expert lent weight to his argument. He and other 
witnesses presented six reasons in support of their position: 

First, the Radio Commission had not handled its job suc- 
cessfully. Mr. Caldwell said that the work of the commission 
had from the beginning been a matter of compromise: 

All radio men. Senator, are agreed on certain principles of alloca- 
tion, about cleared channels, powers of stations— in other words the 
method of laying down to tlie American people the maximum of 
radio service, but the work of the Radio Commission has always 
been a compromise. And the pity of it is that it has always been a 
compromise away from what is sound scientifically. In many affairs 
of life I believe in men getting around a table and reaching a com- 
promise. But when the physician gives his opinion in a case and 
gives his diagnosis, it is the height of absurdity to call in men who 
do not understand medicine or surgery and attempt to compromise 
with the physician’s expert opinion.** 

He asserted that the Radio Bureau in the Department of Com- 
merce was a more efficient administrative agency than the 
commission could possibly be, and refuted the argument that 
the department was not equipped to handle the mass of tech- 
nical work involved: 

Some questions have been asked as to just what the radio division 
of the Department of Commerce is. That radio division at present 
consists of 1 35 people, in comparison with the Radio Commission’s 
present staff of 8a people. The staff of the radio division of the De- 
partment of Commerce includes 65 trained radio men, who are com- 
petent radio experts, scattered over the country. The Radio Com- 
mission at this time has only four trained radio men outside of the 
two officers who have been loaned it by the Army and Navy. 

. . . Those men supervise the operation of all of the radio sta- 
tions of the country, including the ships, the land stations, the 
broadcasting stations, and 16,000 amateurs.** 

44. Hearings before the Senate Committee on Interstate Commerce on S. 4937. 
7olh Conf;., ad sess. (1929), 145. 

45. Ibid. 145 f. 
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Second, in the interests of fair pJay the tasks of administer- 
ing a regulatory statute ought not to be given to the quasi- 
judicial body which must determine whether the regulation 
has been fairly administered. Under the existing arrangement 
the commission sat in review on its own original acts and find- 
ings and judged controversies to which it was one of the par- 
ties. It should be relieved of all administrative work if it was 
to perform satisfactorily its judicial work. Manton Davis, gen- 
eral counsel of the Radio Corporation of America, in testifying 
before the Senate committee in 1929 urged the segregation of 
administrative from judicial work on this ground: 

... In my judgment, Senator, ladio decisions must of necessity 
divide themselves U]} into administrative decisions and quasi judi- 
cial decisions. You, in your wisdom, when you enacted the law, pro- 
vided that the Radio Comnii.ssion should, during the period of one 
year while thci e weic some fundamental principles being laid down, 
exercise both administrative and the quasi judicial functions. Now, 
for the reasons that I have pointed out, in my mind the administra- 
tive functions are toining along so fast that if you in your wisdom 
permit the brush to Ite cleared by the hundreds and hundreds of 
administrative decisions to be taken in the administrative way that 
your legislation first piovidcd, and leave the commission free to 
handle the larger and the controversial, quasi judicial matters as 
you originally wrote the law, that we who are engaged in the radio 
business and are earnestly desirous that it shall move and not stand 
still, will find ovirselves better served, that the people of the United 
States will be better served, and the Radio Commission will be able 
to do a job more satisfactory to itself.*" 

This was definitely the view of Mr. Caldwell: 

. . . The commission should be left free to perform its inqiouant 
appellate and judicial duties of reviewing the controversies and tlie 
controversial cases without Iwing overloatled with all of this admin- 
istrative detail with which it is being cluttered up at the present 
time.** 

Third, one-man control was necessary to efficient adminis- 
tration. The problems of radio were technical in the extreme 
and beyond the capacity of a commission. No commission 

46. Ibid. 83 f. 47- Ibid. 150. 
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could hope to administer with real efficiency and a commission 
organized on the basis of regional representation was in this 
respect the worst of all. Representative Celler of New York 
attacked the commission on this ground; 

. . . You know you cannot ride two horses going in a different 
direction at the same time. Well, even more so you cannot ride live 
horses going at the same time in five different directions. 

. . . You have seen fit— contrary to my wishes, at least— to look 
upon radio as a sort of pic to be divided into five equal parts. You 
may as well try to divide the rainbow into five equal parts as to try 
to divide the radio spectrum into five different parts.*" 

While the Secretary of Commerce would have to delegate 
large powers to his subordinates were he given this unified re- 
sponsibility, it was urged that it is easier to delegate power 
safely and efficiently in an executive department than in a 
commission. 

Fourth, it was alleged that the job which the commission 
had been set up to do was very largely done. Some of the basic 
problems of radio regulation had been solved, and there was 
no longer need for a commission to serve as a deliberative body 
for the formulation of radio policy. 

Fifth, a commission was not a suitable body to administer 
the regulation of an expanding industry based upon a swiftly 
evolving art. The problems calling for determination were too 
complicated and arose too rapidly to lie within the competence 
of a commission. Manton Davis pointed out that the Interstate 
Commerce Commission was set up long after the formative 
period in the railroad industry had passed, and gave it as his 
opinion that had the Interstate Commerce Commission been 
forced to deal with railroad development from its inception 
it would have proved inadequate to the task.*" This argument 
is interesting, since it implies that a commission is a less effec- 
tive agency through which to cany on an experimental and 
exploratory program of regulation than is a centralized admin- 
istrative unit. 

Finally, it was alleged, and some members of the commission 
agreed, that political pressure could work more easily upon the 
commission than it could upon the Secretary of Commerce, 

48. 70 Ck>ng. Rec. 3775. 49. Supra, note 44, op. cit. 88. 
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and that the diffusion of responsibility amongst five men made 
that pressure more dangerous. As Mr. Caldwell put it: 

The pressure upon the supervising authority of radio is such that 
I believe it will always be at a disadvantage unless that could he car- 
ried back to some man in whom the country has unquestioned con- 
fidence. I feel that five commissioners will always be at a disadvan- 
tage under such an arrangement.'® 

In the hearings Commissioner Caldwell elaborated his fun- 
damental belief that the administrative work should reside in 
a department and appellate semi-judicial functions should lie 
separate, preferably in a board or commission: 

... In the principle of organization of government such organi- 
zation should be through the established forms of the constitu- 
tional government. That has been my view from the beginning. My 
experience in the past two years, and particularly the past year, on 
the commission has, however, crystallized and reinforced my views 
as to the difficulty of operating an administrative problem through 
a commission ... 

I am referring only to the administrative function of the commis- 
sion. I have expressed thorough approval of the appellate function. 

. . . Certainly my experience of the past two years has shown the 
value of having an expert appellate body. 1 feel that it is of the 
greatest importance that the b«ly which passes in review on a radio 
controversy shouUl have enough of the background of the subject so 
that it can pass on the questions skillfully and expertly . . . 

Certainly the review of such controversies anil the adjustment of 
suili controversies can be settled more fairly and more wi.sely by a 
commission of five men than by any one man.®’ 

... I think in the law itself there is one fundamental diffi- 
culty ... 

The commission sits in judgment on an aj)plicant who is aj)- 
pealing against its own decision. Complete fairness of decision and 
the true purpose of the lommission as an appellate body, 1 believe, 
can only be attained when the commission does not have to sit in 
judgment in these cases where it is itself one of the contenders, or 
to pass judgment upon appeals from its own acts or allocations. For 
simple consistency certainly the administrative function should be 
wholly separated fiom the appellate function. 

50. Hearings before the House Committee on Merchant Marine and I'ishcries 
ori H.R. 15430, 70th Cong., ad 8cs.s. (igag). 334. 

51. Ibid. 445 f. .'»*■ Supra, note 44. op. cit. 151. 
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C. Federal Communications Act of 1934 
1. BACKGROUND OF THE ACT 

It will be recalled that in 1910 Congress gave the Interstate 
Commerce Commission jurisdiction over interstate telephone 
and telegraph communication. During and after the hearings 
on the proposed radio bills, the proposal was made to set up 
a commission which should exercise unified control over all 
facilities for interstate communication. Mr. F.win L. Davis of 
Tennessee made this proiiosal in his minority report to the 
House as early as 192(5,^* hut no serious discussion took place 
at that t^e. For a period of years the crucial and inescapable 
problem was that of radio control, and Congress seemed dis- 
posed to tackle first things first. 

In 1929 a bill was introduced in the Senate calling for the 
creation of a communications commission to regulate 'all com- 
mon carriers engaged in the transjiortation of intelligence by 
wire or wireless.’ It was to consist of live members chosen from 
five zones. It was essentially the Radio Act of 1927, but it 
transferred to the commission all jrowers with respect to radio 
vested in the Secretary of Commerce as well as the power over 
telegraph and telephone companies enjoyed by the Interstate 
Commerce Commission. Healings on the bill were conducted 
by the Senate Committee on Interstate Commerce, which 
made some changes in the bill but did not report it out, not 
because the committee opposed it on its merits but because it 
was regarded as premature. 

In 1933 President Roosevelt requested Secretary of Com- 
merce Roper to set up an interdei>artmental committee to 
make a thorough study of the whole problem of the regulation 
of communications. Associated with this committee were the 
chairmen of the Senate and House committees on interstate 
commerce. On January 23, 1934, the interdepartmental com- 
mittee filed its report with the President."'' This report drew 
attention to the existing division of authority over wire and 

58- Supra, jo6. 

54. S. 6, 71st Ck)ng.. 1st sess. (ig2<iV 

55. Senate Coiiiniittcc Print, Study of Ctiininunications by an Interdepart- 
mental Committee, 73d Cong., sd scss. (1934). ' 
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radio communications. That authority was distributed amongst 
the Radio Commission, the Department of Commerce, the 
Postmaster General, the Interstate Commerce Commission, 
and the President. There was neither unified control nor 
centralized responsibility. The committee recommended that 
all regulation of communications be handled by a single body. 
It expressed no clear preference between an independent com- 
mission and administration by a department as the agency for 
this control, but it stated that if the control of communications 
was given to an executive department, a board of appeals 
should be set up for the purpose of review. It strongly urged 
the establishment of an advisory council for the planning of 
policy in the field. 

The President immediately sent the report of the inter- 
departmental committee to Congress accompanied by a special 
message."" In tliis message he urged the creation of a commu- 
nications commission to exercise unified control over the en- 
tire field. To it should be transferred the powers now vested 
in the Radio Commission and those of the Interstate Com- 
merce Commission with regard to telephone and telegraph. 
The commission should have full |x>wers to make investiga- 
tions and to recommend legislation. 

A bill incorporating the President’s proposal was intro- 
duced in the House. It did not change the substantive regula- 
tion of the radio industry, but it consolidated the control of 
radio, telephone, and telegraph in a single body. In the Senate 
a much more drastic and novel bill was introduced, propos- 
ing in fact an entirely new radio law. It fixed by statute the 
mileage separation bettveen high-powered stations; it reduced 
the licensing period for radio licenses; it permitted the com- 
mission to impose fines of $1,000 per day on station owners for 
certain offenses; it permitted the revocation of station licenses 
without a hearing; and it limited .sharply the right of appeal. 
Hearings were conducted on the bill; it was modified and re- 
ported out on April ig,"” was debated in the Senate, amended, 
and passed without roll call on May 15. 

56. S. Doc. 144, 73d Cong., 2d sess. (1934). 

57. H.R. 8301, 73d Cong., 2d sess. (1934). 

58. S. 2910, 73d Cong., 2d sess. (1934). 

59. As S. 3285. 
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The amended Senate bill went to the House Committee on 
Interstate and Foreign Commerce on May 21. It was reported 
out on June 1, again amended, and after short debate passed 
without roll call on June 2. It went to a conference committee 
which further modified the drastic proposals of the Senate. The 
conference report passed both houses on June 9, and the bill 
became law June 19, 1934.“ 

2. PROVISIONS OF THE FEDERAL COMMUNICATIONS ACT OF 1934 

a. The commission 

The new Federal Communications Commission was com- 
posed of seven members appointed by the President with the 
advice and consent of the Senate for seven-year staggered 
terms. The chairman was to be designated by the President. 
The disqualification of those in any way associated with the 
radio industry was more rigid than in the Act of 1927. The 
requirement of regional representation was eliminated, but 
the commission was to be set up on the customary bipartisan 
basis. The salaries remained at $10,000 and provision was 
made for a fairly elaborate administrative staff. 

b. Reports and investigations 

The Act reflected anew the hope of Congress that it could 
secure some help from the commission in the field of radio 
policy planning. The commission was to report annually and 
to engage actively in the collection of data upon the whole 
problem of the regulation of radio and wire communications. 
In addition, the statute directed the commission to submit to 
Congress on February 1, 1935, a special report incorporating 
‘such amendments to this act as it deems desirable in the pub- 
lic interest.’ 

c. Powers of the commission 

The powers of the commission fell into two general catego- 
ries which need not be elaborated. First, the commission took 
over the regulatory power over telephone and telegraph for- 

Gn. Act o( June ig. 1934. 48 >‘>taL st L. 1064. 
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merly quiescent in the Interstate Commerce Commission. It 
was given the power to fix just and reasonable rates, to 
forbid discriminations, to outlaw interlocking directorates, to 
fix the valuation of properties engaged in the industry, to issue 
certificates of necessity and convenience for the establishment 
of new lines, and to specify forms of accounts. A second group 
of provisions dealt with radio. Tliese were set out in detail and 
all of them were to be exercised ‘as public convenience, inter- 
est, or necessity requires.’ Stations were to be licensed under a 
long list of rules set forth, licenses were to be revoked for 
cause, and renewals were to be limited. The provisions relating 
to radio regulation were almost identical with those in the Act 
of 19*7. 

d. Divisions of the commission 

The commission was authorized to divide itself into not 
more than three divisions of three members each. Each divi- 
sion was to choose its own chairman. There were elaborate 
provisions relating to the delegation of power to these divi- 
sions as well as similar delegations to employees or boards of 
employees. 

3. TOPICS AND ISSUES IN HEARINGS AND DEBATES 

The hearings and debates on the establishment of the com- 
munications commission threshed little new straw, but many 
familiar arguments were brought forward. Senator Pittman 
urged that the protection of private rights required that the 
judicial aspects of radio regulation be sharply segregated from 
the administrative aspects: 

... If the functions of this commission arc to be primarily judi- 
cial, then there are objections to mixing in a judicial body adminis- 
trative functions other than to carry out orders. For instance, we do 
not like to have one body be collector of evidence, the prosecutor, 
the judge that sentences, and the sheriff that hangs. That is contrary 
to our form of government. I have in mind right there the elimina- 
tion of the Department of Commerce on the question of the inspec- 
tion and gathering of evidence; if this body’s chief function is to be 
judicial in character, then it would seem that we should have some 
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body to seek the evidence, prepare it, and submit it, that body 
lably being the Department of (^mnierce.®' 

General Harbord, president of the Radio Corporation of 
America, urged a similar segregation for somewhat different 
reasons: 


. . . My feeling about the commission ... is the double charac- 
ter of the commission, the combination of legislative and judicial 
functions in a body of men who are not very immediately respon- 
sible to Congress and certainly not to the Executive. 

I regard commissions . . . as we ordinarily have them, as a device 
for the evasion of responsibility, and I feel that the communications 
of this country are worthy of a Cabinet position ... I think that 
the lawmaking body might easily, as other countries do, set up a 
ministry for communications— a Cabinet officer whose responsibility 
is directly fixed." 

On the question of relieving the Interstate Commerce Com- 
mission of its responsibilities with regard to telephone and 
telegraph there was little debate. Commissioner Eastman sup- 
ported the change. He said: 

In my opinion— and 1 think this ojjinion is shared by other mem- 
bers of the comniissioii— the telephone, telegraph and cable arc more 
closely connected with radio than wiili the raihoads. And while 1 
have given no great amount of study to the question, I am inclined 
to believe that the .supervision of cominunications companies by one 
commission would be piefeiTed to the present method of divided 
control."’ 


There was some difference of opinion regarding the method 
of creating divi.sions within the commission itself. The Senate 
bill created them by statute while the House bill authorized 
the commission to work out the details of its own subdivisions. 

'I’he most interesting discussion related to ways and means 
of providing ft)r adetpiate long-range planning in the radio 
held. It seemed desirable to get such results as were possible 
from the commission itself, and that body was accordingly 
directed to study the broad aspects of the field of control and 

61. Hearings before the Senate Committee on Interstate Commerce on S. 6, 
yise Cong., ist sess. (19x9), 1S3. 

6a. Ibid. igaS. 

63. Ibid. 1581. 
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to give to Congress the benefit of its advice. It was widely felt, 
however, that this would not be adequate; that an administra- 
tive commission would not be able to meet the insistent de- 
mand for broad policy planning; and therefore the commission 
would need special machinery for this particular job. Captain 
S. C. Hooper, who was the minority member of the inter- 
departmental committee, proposed an advisory council from 
which broad planning as well as consideration of departmental 
interests might be expected. 

Inasmuch as there is a very close relationship, insofar as availabil- 
ity of facilities is concerned, between the departments of the Gov- 
ernment operating their communication systems, such as the Army, 
Navy, Coast Guard, and the Airways Division, and the organiza- 
tions, both domestic and international, which operate public service 
communications systems, it would seem advisable to establish a na- 
tional communication advisory council consisting of representatives 
app)inted by the President from the various interested Government 
departments including the Department of Stale. This National Ad- 
visory Council, together with the civil body responsible for the ad- 
ministration of civil communications, would be charged with the 
formulation of policies primarily. Where these policies involved, 
either directly or indirectly, the interests of nongovernment com- 
munications organizations holding license under the Government, 
or directly involved the interest of the public, the civil communica- 
tions administration and the advisory council should be constituted 
as a communications committee of the whole to hold public hear- 
ings at which any person who could qualify as an interested jiarty 
would be permitted to appear and give evidence as well as argu- 
ments.** 

Later on this proposal was urged in the hearings before the 
House committee, but received, on the whole, small considera- 
tion. To serve a somewhat similar end Representative Scott 
of California introduced on August 23, 1935, a special reso- 
lution *“ for the creation of a broadcasting research commis- 
sion to study not merely the technical aspects of the radio 
industry but the broad lines of policy in accordance with 
which it ought to be regulated. He formulated his proposal as 
follows: 

64. Supra, note 55, op. cit. 10. 

65. H. Res. 370, 74th Cong., 1st sess. (1935); 79 Cong. Rec. 14400!. 
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It Is believed that the Ck)mmunications Commission does not de- 
sire and is in no position and is not qualified to undertake the in- 
vestigation specified in the resolution. The members of that Com- 
mission are engaged in the performance of administrative and other 
duties in connection with the regulation of electrical communica- 
tions as a whole which require full-time attention and it would be 
unreasonable to expect them to take the time necessary for the in- 
tensive investigation described in the proposed resolution . . . 

It should be noted that the proposed broadcasting research com- 
mission would be a temporary body, appointed by and responsible 
to the president, tlie chairman, who would, presumably, give full- 
time attention to the work. The object of proposing a commission 
of this type is to make available for the investigation the services of 
persons who could and would not ordinarily accept appointment on 
a Federal commission. It is believed that distinguished and disinter- 
ested citizens would be attracted by the opportunity of taking part 
in a nonpartisan attempt to formulate a .sound and permanent 
policy regarding broadcasting. 

In the lall of 1934 the Communications Commission held hear- 
ings in Washington on a proposal to set aside a fixed percentage of 
facilities for educational programs and stations. At these hearings 
the industry, represented by network companies and the National 
Association of Broadcasters, presented a consolidated and effective 
ca.se against the specific proposal before the Commission and against 
any departure from the status quo, while the outside groups pre- 
sented half-baked irreconcilable proposals that had no effect what- 
ever on the Commission, and the (^imnission decided to recom- 
mend disapproval of the proposal. The Commis.sion has now called 
a conference on May 15 for the purpose of considering means of 
further cooperation between educational interests and the industry, 
and it is expected that the industry will again appear with a well- 
organized case to oppose the proposals of the so-called ‘pressure 
groups.’ It is believed that this method of meeting the claims and 
proposals of persons and group not associated with the industry 
and not satisfied with broadcasting will continue to produce confu- 
sion and disappointment, that piecemeal revision of the act or regu- 
lations will prove to be unsatisfactory. 

It is lor these reasons that we advocate the appointment of the 
broadcasting lesearch commission to investigate the industry and 
the proposals of outside groups and to lay down a policy and pro- 
gram for the future. 



V 


THE NEW DEAL REGULATORY 
COMMISSIONS 


I. THE SECURITIES AND EXCHANGE COMMISSION 

A. The Securities Act of 1933 and the Federal 
Trade Commission 

I. THE BACKGROUND OF THE ACT 

The attack upon the more obvious abuses in connection with 
the sale of securities began in the states. In 1909 Governor 
Hughes of New York appointed a committee to investigate the 
problem. It recommended legislation regulating stock exchange 
transactions, but no action was taken. In 1911 Kansas blazed the 
trail by passing the so-called ‘blue-sky law.’ This action was fol- 
lowed rapidly by the other states, and at present practically all 
have laws of this type. Some of these license the sale of securi- 
ties: others are mainly penal statutes which undertake to pun- 
ish fraud. Active federal interest in this general problem dates 
from 1913. In that year the Pujo committee,' set up by the 
House to investigate the nation’s financial system, extended its 
inquiry to stock exchange manipulation and brought in a bill - 
proposing federal regulation of stock exchanges. No action was 
taken upon this recommendation. The government’s interest 
in the matter was increased by the difficulties it encountered 
during the War from the sale by speculators of bonds which 
paid exceedingly high interest rates in competition with I,ib- 

I. Supra, 14R. s. H.R. 1593. 6*d Cong., 3d scs.s. (1913). 
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erty bonds which did not. These operators took Liberty bonds 
in payment, and when they were placed on the market their 
value was depressed. A bill* backed by the Treasury was in- 
troduced in the House to deal with this unwelcome competi- 
tion. At the same time the Federal Trade Commission was 
urged to use its authority to meet the situation. The commis- 
sion considered the matter and proposed new legislation* of 
its own. Hearings were held in tire House on the Treasury 
bill, but a strong lobby of investment bankers opposed it and 
the House Judiciary Committee killed it. 

This did not, however, kill Congressional interest in the 
problem itself. With each succeeding Congress from the war 
period on, the flood of bills proposing stock exchange regula- 
tion increased, until in the yad Congress there were six Senate 
bills and eleven House bills. With a few exceptions no action 
was taken on any of these bills by any committee, but they 
represent a persistent drive which at last culminated in legis- 
lation. The Democratic national platform of 1932 contained 
a plank vigorously demanding protection of the investing 
public. 


2. STEPS IN THE EEGISLATIVE HISTOKV OF THE 
SECURITIES ACT OF 1933 

On March 29, 1933, President Roosevelt presented to Con- 
gress a brief message * urging legislation 'for Federal super- 
vision of traffic in investment securities in interstate com- 
merce.’ He emphasized that there must be no government 
approval either express or implied of any securities issue. 
There must, however, be full publicity and information re- 
garding security issues, and tliis information must be a matter 
of public record. Responsibility must be placed u|X)n the seller 
of securities to insure their compliance witli law and their 
freedom from fraud. The old adage ‘Let the buyer beware’ 
must be supplemented by the slogan ‘Let the seller also be- 
ware.’ Protection to the public in these matters should be 
secured w'ith the least possible interference with honest busi- 

5. H.R. 1592s. 65th Cong., 3d sess. (1919). 

4. Ann. Rept. E'ed. Trade Comm., 47!. 

5. 77 Cong. Rec. 937 and 954. 
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ness. Senator Ashurst introduced a bill • embodying the Presi- 
dent’s recommendations, which was first referred to the Senate 
Committee on the Judiciary but immediately transferred to 
the Committee on Banking and Currency. This committee 
proceeded to hold elaborate hearings and presented a bill ^ 
which, with the addition of the Senate amendment creating 
the Corporation of Foreign Security Holders, became substan- 
tially the Securities Act of 1933. It was reported out of com- 
mittee on April 27, amended, and passed the Senate on May 8. 

The House Committee on Interstate and Foreign Com- 
merce under the chairmanship of Mr. Rayburn of Texas had 
meanwhile heen working along parallel lines. It perfected a 
hill in April which was also the product of joint consultation. 
Mr. Rayburn acknowledged the assistance given by members 
of the Federal Trade Commission, both past and present, 
representatives of the Department of Commerce, and Messrs. 
Frankfurter, Landis, and Cohen. The bill * was introduced in 
the House on May 3, referred to the Committee on Interstate 
and Foreign Commerce, and reported back by them the fol- 
lowing day. Under special order it was debated and passed on 
May 5 and sent to the Senate. There was no dispute on the 
bill. To get it to conference and thus hasten its passage, the 
Senate passed the House bill by striking out all clauses after 
the enacting clause and substituting its own bill. On May 22 
the conference committee reported; the House passed the con- 
ference report on the .same day; the Senate passed it the fol- 
lowing day; and tlie President signed the bill on May 27. 

3. THE PROVISIONS OF THE ACT 

The Securities Act of 1933 ” was in reality a federal blue-sky 
law. It sought to protect the buyer of securities and to impose 
both civil and criminal responsibility on the seller. It dealt, 
however, with new offers of securities, rather than with securi- 
ties which were outstanding. Its provisions may be put into 

6. S. 875, 73d Cong., 1st sess. (1933)- 

7. S. 87r„ 73d Cong., 1st sess. (1933). This later became the Senate amendment 
to H.R. 5480, infra. 

8. H.R. 5480, 73d Cong., ist sess. (1933). 

g. Act of May 27, 1933, 48 Stat. at L. 74. 
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five groups: (i) Certain classes of securities were exempt from 
the operation of the Act. These included government securi- 
ties and those of banks and railroads that were otherwise sub- 
ject to regulation. (2) All securities offered to the public 
must be registered with the Federal Trade Commission. This 
requirement was enforced by denying the use of the mails and 
all facilities of interstate commerce in connection with secu- 
rity issues or sales unless the securities were thus registered. 
Registration was granted only upon the filing with the Federal 
Trade Commission of searching information regarding the 
issuer of the security and the security itself. There were provi- 
sions for making certain essential facts public for the benefit 
of prospective buyers. (3) Civil and criminal penalties were 
established for untrue statements or the omission of required 
information. (4) The Federal Trade Commission was given 
authority to enforce the Act with the aid of the Department of 
Justice and the courts. (5) A Corporation of Foreign Security 
Holders to conserve and advance the interests of the holders 
of foreign securities which had been defaulted was to be cre- 
ated upon the declaration of the President. The President has 
never, however, taken this action. 


4. Toincs AND ISSUES IN HEARINGS AND DEBATE:S 

The hearings and debates on the Act of 1933 threw little 
light on the commission problem, as there was no searching 
discussion. For a numlMiv of reasons Congress was ready to 
proceed quickly and without much debate. There was little 
partisan opposition. The Republicans themselves were in favor 
of some regulatory legislation affecting the sale of securities, 
and it was not (juile respectable to oppose openly a program 
so universally applauded. The calendar of Congress was 
crowded with much more imjxntant legislation. The prestige 
of the President was tremendous and Congress was still follow- 
ing White House direction without much disposition to ques- 
tion or object. Finally, the legislation itself had been most 
carefully drawn by very competent advisers. 

The Federal Trade Commission was charged with the en- 
forcement of the Act. A majority of the state blue-sky laws 
were enforced by single officials rather than by boards or com- 
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missions, but it was generally assumed in Congress that a com- 
mission should administer the Securities Act, since the statute 
delegated important rule-making duties and other broad dis- 
cretionary powers. The President was apparently willing to see 
the new job go to the Federal Trade Commission. He was in 
the process of reorganizing that body; he had made one new 
appointment on May 26: he had removed Mr. Humphrey dur- 
ing the summer; and by the first of June 1934 he had ap- 
pointed all five members of the Federal Trade Commission. 
He had not yet been told by the Supreme Court that he was 
without authority to remove these officers except for cause. 

What serious debate there was on the Securities Act turned 
on the issues relating to the actual scope and content of the 
regulatory powers which the Federal Trade Commission was 
to exercise. There was no discussion of the problems of admin- 
istrative organization. In fact tlie provision of the statute most 
warmly debated was the one most irrelevant to our present 
inquiry, that which aimed to set up the Corporation of Foreign 
Security Holders. 

B. The Securities Exchange Act of 1934 and the 
New Commission 

1. BACKGROUND OF THE ACT AND PROPOSALS FOR 
STOCK EXCHANGE CONTROL 

It was obvious at the time of its enactment that the Securi- 
ties Act of 1933 was only an entering wedge, a part of a larger 
program. As we have seen, the Democratic platform of 1932 
liad pledged the party to the ‘regulation to the full extent of 
federal power of exchange trading in securities,’ and this 
meant something more than simply the registration of securi- 
ties sold. On March 2, 1932, tlie Senate instructed its Com- 
mittee on Banking and Currency to carry on an investigation 
of stock exchanges and their activities. This committee re- 
tained Mr. Ferdinand Pecora to direct its investigation. In 
April 1933 and again in June this committee was authorized 
to enlarge the scope and depth of its inquiry, and by the 
time the Securities Exchange Act of 1934 was enacted, it had 

10. Humphrey’s Executor v. United States, 295 U.S. Gog (1935). 
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printed twenty-one volumes of hearings. As these investiga- 
tions progressed, four major proposals emerged which forced 
themselves upon the consideration of the committees of Con- 
gress dealing with this important problem. Two of these came 
from governmental sources and two from outside sources. 
President Roosevelt on February 9, 1934, sent a special mes- 
sage to Congress calling for the regulation of stock ex- 
changes. 

a. Report of the Roper Interdepartmental Committee 

An interdepartmental committee created by Secretary 
Roper to investigate this whole problem presented a pro- 
gram for stock exchange control.** This plan called for regula- 
tion through the licensing jxrwer and through supervision by 
a federal stock exchange authority. The exchanges were to be 
licensed to operate under rules and regulations adopted by the 
exchanges in compliance with requirements set by the author- 
ity. Should an exchange refuse to adopt proper rules, it be- 
came liable to the loss or suspension of its license, to a fine, or 
to the requirement that it change its personnel. The stock 
exchange authority was to be given very broad discretionary 
powers. A representative of the stock exchanges was to be a 
member of the authority. If the Federal Trade Commission 
rather than the authority should be charged with the enforce- 
ment of the act, two new members were to be added to make 
a separate division. The regulatory power created by the bill 
operated upon the exchanges, not upon individual brokers or 
dealers. 

b. The Fletcher Plan 

Senator Fletcher, the chairman of the Senate Committee on 
Banking and Currency, sponsored another plan. This plan 
originated with a group consisting of James M. Landis,** 

11. S. Doc. 13s, 7sd Cong., sd sess. (1934). 

IS. The members were John Dickinson, A. A. Berle, A. H. Dean, J. M. Landis, 
and H. J. Richardson. 

13. Senate aimmittee Print, Stock Exchange Regulation, 73d Cong., ad sess. 
(>9S4)- 

14. Then a member of the Federal Trade Coiniiiission in cbaige of the ad- 
ministration of the Securities Act. 
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Benjamin M. Cohen, Thomas Corcoran, and Ferdinand Pecora. 
Lawyers connected with the stock exchanges were also con- 
sulted. They produced a bill which was actively considered 
in both House and Senate committee hearings. The Fletcher 
plan provided for registration as the means of regulating stock 
exchanges. It defined in detail a long list of forbidden prac- 
tices. The Federal Trade Commission was to enforce the act 
and its disciplinary power was to extend not merely to the stock 
exchanges and their members but to corporations, traders, and 
brokers by means of rules, regulations, and direct orders. This 
proposal was the most drastic of any which received considera- 
tion. 

c. The Whitney Plan 

The witnesses appearing before the Congressional commit- 
tees from the stock exchanges asserted that they favored fed- 
eral regulation. They undoubtedly realized that regulation 
was inevitable. They demanded, however, that the stock ex- 
changes should be given in large part the power to regulate 
themselves. They were probably influenced not merely by a 
natural desire to escape drastic control, but also by the tech- 
nique exemplified in the Federal Reserve System and in the 
NRA code authorities, the technique of self-discipline under 
supervision. Mr. Richard Whitney, then president of the New 
York Stock Exchange, presented a plan which carried tlie 
approval of all the exchanges. It provided for a stock exchange 
authority of a highly mixed character. Two members were to 
be appointed by the President, two were to be Cabinet officers, 
preferably the Secretaries of the Treasury and of Commerce, 
one was to be appointed by the Open Market Committee of 
the Federal Reserve System, and two were to represent the 
stock exchanges. One of these last was to be named by the New 
York Stock Exchange, the other by the exchanges outside of 
New York. This authority was to control the amounts of mar- 
gins which members of exchanges must require and maintain 
on customers’ accounts. It was to have adequate power to re- 
quire stock exchanges to adopt rules and regulations ‘prevent- 

ir,. H.R. 7852 and S. 2693, 73d Cong., 2d scss, (1934). 

16. Printed in Hearings before the Senate Committee on Banking and Cur- 
rency on S. Res. 84, 56, and 97, 73d Cong., 2d sess. <1934), Part xv, G641 f. 
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ing not only dishonest practices but also all practices which 
unfairly influence the price of securities or unduly stimulate 
speculation.’ There was appended a long list of these practices. 
Finally the authority was to investigate the situation presented 
by the same person being a broker and a dealer, to adopt rules 
about it if necessary, as well as rules with respect to short 
selling. 

d. Twentieth Century Fund Proposal 

The Twentieth Century Fund had underwritten an inves- 
tigation of its own.^’ Its proposals were similar to those of the 
Roper committee in placing upon the exchanges the duty of 
administering the policy of the act; in other words, the ful- 
crum of regulation was to be the exchange rather than the in- 
dividual. On the other hand, the plan was similar to the 
Fletcher proposal in incorporating in the statute itself the 
minimum requirements and prohibitions instead of delegating 
the formulation of detailed regulations to the administrative 
authority. The plan called for a ‘regidatoiy authority’ but did 
not specify whether it should be a single officer or a commis- 
sion, or be dependent on or independent of other administra- 
tive agencies. 


2 . STF,P.S IN THE LEC 1 S 1 .ATIVF. HISTORY OF THE ACT OF I934 

The Senate and House committees, confronted with these 
varied and impressive projxisals, conducted elaborate hearings. 
The House Committee on Interstate and Foreign Commerce 
held hearings from February 14 to March 24, 1934, canvassed 
the various plans, and listened to many witnesses. As its delib- 
erations prot:eeded the committee evolved a milder substitute 
for the Fletcher proposal, a bill whidi made the Federal 
Trade Commission the regulatory body to enforce its provi- 
sions. This measure “ was introduced by Mr. Rayburn on 
April 25, referred back to committee, reported out on April 
30, and debated from April 30 to May 4, on which day it 
passed the House. 

17. Twentieth Century Fund, Inc., Stock Market Control (1934). 

18. H.R. 9323, 73d Cong., sd MSS. (1934). 
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The Senate Committee on Banking and Currency conducted 
hearings from February 26 to Mardi 16. Its thrice re- 

vised and calling for the creation of a new securities and ex- 
change commission, was introduced by Senator Fletcher on 
April 30. It was referred to the committee and reported back 
on the same day. It was debated from May 7 to May 1 1, when 
it passed the Senate under the number of the House bill which 
had gone to the Senate committee on May 4. 

The differences between the two measures made a confer- 
ence necessary, and both houses made substantial concessions 
in order to reach agreement. The House agreed to the crea- 
tion of a new independent securities and exchange commission 
instead of using the Federal Trade Commission for the en- 
forcement of the act. The Senate agreed to the House provi- 
sion vesting the control of margins in the Federal Reserve 
Board rather than in the new commission. It agreed to the 
House salary schedule of $10,000 for commissioners and the 
House provision that the commission be supported by a regu- 
lar budget rather than by fees collected from those subject to 
regulation. The conference report was brought in on May 30, 
passed the Senate on the same day, and passed the House on 
June 1. The Act was signed by the President on June 6, 1934. 


3. THE PROVISIONS OF THE ACT OF 1934 

The provisions of the Securities Exchange Act were as fol- 
lows: First, a Securities and Exchange Commission was set up 
composed of five members appointed by the President and the 
Senate, holding office for five-year staggered terms, receiving 
$10,000 salaries. There was the customary bipartisan rule as 
to membership. There was no restriction upon the President’s 
removal power. Second, the Act established or distributed 
three types of power. It transferred to the new commission the 
power over the registration of securities which the Act of 1933 
had conferred on the Federal Trade Commission. It pro- 
vided for the policing of the stock exchanges through an elab- 
orate system of registration and control. It did not adopt the 
principle of self-regulation by tlie exchanges nor did it try to 

19. S. 342U, 73d Cong., sd sess. (1934). 
so. Acl of June 6, 1934, 48 Stat. at L. 881. 
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define in detail the substance of all of its prohibitions and 
regulatory rules. The commission was allowed fairly broad 
discretion in the formulation of rules and regulations but was 
limited to rules and regulations issued in the enforcement of 
the statutory provisions. Finally, tlie regulation of margin re- 
quirements was placed in the Board of Governors of the Fed- 
eral Reserve System. 

4. TOPICS AND ISSUES IN HEARINGS AND DEBATES 
a. The range of discretion delegated to the commission 

There was sharp dispute on the point which most intimately 
affected those who were to be subject to regulation. How far 
and how deeply should federal regulatory power extend? How 
broad should be the discretion of the regulatory body? How 
vague were to be the standards under which the proposed 
commission was to act? We have indicated roughly the diver- 
gent points of view on this issue in presenting the four major 
plans which had emerged during the discussions. The stock 
exchanges wanted the privilege of self-regulation under super- 
vision. They preferred to have ‘broad’ powers conferred upon 
the commission rather than ‘deep’ ones. Their position was 
explained by Mr. Whitney: 

. . . Instead of having a fixed rule of law, which can only be 
changed by an act of Congress and cannot be changed if Congress 
is not in session— instead of having a fixed rule of law, we advocate 
the power being put in a comniis.sion to make these rules and regu- 
lations, which, if they are wrong, they can immediately change. If 
they are right, then these rules and regulations will stay in effect. 

But we are fearful of the danger that may result of placing such 
rules and regulations with which we, as the authorities of the ex- 
change, do not agree, into a law which cannot be changed . . . ex- 
cept by Congress— and in the meantime disaster, cliaos, and panic- 
may result, and the only person who is hurt is the public.=‘ 

The Roper committee, while defending a lesser degree of self- 
regulation by the exchanges, urged also that very broad dis- 
cretion be given the commission to make rules and regulations. 
They said in their report: 

21. Hearings Iiefore the House Committee on Interstate and Foreign Com- 
merce on H.R. 7852 and H.R. 8720. 73d Cong., 2d sess. (1931), 726. 
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Your committee has considered as an alternative suggestion that 
the proposed enactment cover in its detailed provisions all known 
unfair, inequitable and unsocial practices by express provisions with 
a minimum discretionary power of regulation by the governmental 
body responsible for enforcement. 

While it is possible to fix by law certain basic standards as a guide 
to conduct in the matter of regulation of exchanges, these must be 
limited to minimum requirements. The point specifically is that 
while certain provisions might be included in any regulations, such 
provisions should not be the only power of correction left open to 
an administrative agency, but it should have broad discretion to 
operate directly on various abuses as the future may prove them to 
exist. It is not proposed that the Government so dominate ex- 
changes as to deprive them of initiative and responsibility, but it is 
proposed to provide authority to move quickly and to the point 
when the necessity arises.^® 

John Dickinson, Assistant Secretary of Commerce, who was 
their principal spokesman, told the House committee: 

The Roper Committee report went on the theory that if govern- 
mental regulation attempts to do too much directly and to control 
and intervene directly in the first instance over the whole field 
which it covers, it is in danger of breaking down under its own 
weight and proving ineffective. In the report of the Roper commit- 
tee, therefore, the action of the Government through the proposed 
stock exchange authority— which incidentally was to have no other 
duties than to be a stock exchange authority and was to be free to 
devote its entire time to the task of exchange regulation— neverthe- 
less the functions, the regulatory functions of this governmental 
agency were held in reserve and were employed only to supplement 
and supervise what in the first instance was self-regulation of the 
exchanges. 

No doubt the exchanges will frequently fail to do a good job of 
regulating their members, but even $0, it seemed to the Rojier com- 
mittee during their deliberations likely that Government regulation 
was likely to be more effective and less unwieldy if it was ap])licd to 
the exchanges in an effort to make them do their own job and to 
come down on them like a ion of bricks if they did not do their 
job of direct regulation and [than] attempt to perform it from the 
very beginning and in the first instance by governmental policing 
methods . . . 

Now, of course, it may be said cynically— and I think that there is 

82. Supra, note op. dt. 5 
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a good deal in it, and of course we have to recognize the weakness 
of human nature— it may be said that the idea of self-regulation is 
just a device to avoid regulation and so in some instances it no 
doubt is; but self-regulation in the first instance, with the Govern- 
ment holding its power in reserve to see that that self-regulation is 
exercised, is after all a necessary recourse in view of the mere physi- 
cal limitations in time and in personnel, which operate on the direct 
exercise of the powers of government as the task of regulation be- 
comes more and more extensive over a wider and wider field . . . 

I conceive the effective performance of such a task as consisting 
primarily in the guidance and supervision of the disciplinary activi- 
ties of the exchanges themselves . . . 

If an exchange fails adequately to enforce its rules, its dereliction, 
in view of the relatively small number of exchanges that the Federal 
authority would have to oversee, would be relatively easy to dis- 
cover and disciplinary action could be applied promptly by the Fed- 
eral agency to the extent, if necessary, of placing all f)f the members 
of that exchange under Federal licenses, for the time being, and 
keeping them there until conditions on that exchange were im- 
proved.** 

As the bill moved on its way through Congress the broad dis- 
cretion which it vested in the regulatory authority was sharply 
attacked. Senator Steiwer declared: 

. . . The bill is unusual in that it not only clothes the commis- 
sion with the right to make rules ami regulations but it continues 
the power of tlie commission to cliangc and alter and amend those 
rules and regulations . . . There is no provision in the bill requir- 
ing the rules and regulations to iH'tojne effective at some future 
dale. They may, in the judgment of the commission, become effec- 
tive forthwith. There is no requirement in this bill that the rules 
and regulations shall be published at any particular time, or that 
any other effort shall be made to confer notice upon those who 
might be affected by the rules and legulations . . . 

In almost every case the nature of the denunciation, that is, llie 
statement of the crime, is in terms of rules and regulations. 

. . . Therefore the crimes which are created by this bill are 
crimes which we do not know today , . . and yet ... we arc called 
upon to give our approval to section 30, including section 30 (b), 
which penalizes violations of rules anti regulations.** 

The F’letchcr plan provided for the detailed definition 
of forbidden practices and for a commission empowered to 

S3. Supra, note si, op. cit. 513 II. s.p 78 C^oDg. Rec. RsSo. 
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deal directly with individual offenders. The powers of the 
commission must be both extensive and specific. Without such 
powers the commission would be helpless. Mr. Corcoran told 
the Senate committee: 

Really to say that the Congress should put a commission without 
very large powers in charge of the regulation of stock exchanges, 
would be like advising that one put a baby into a cage with a tiger 
to regulate the tiger. For a commission must have full powers or the 
stock exchanges and the forces allied with the stock exchanges, 
which are supposedly being regulated, will actually regulate the 
regulators.®' 

He further insisted that there must be an adequately clear 
statutory standard to g:uide the commission in the exercise of 
its discretion, a standard which he referred to as ‘the bright 
line’ of administrative regulation. This he described as fol- 
lows: 

If you give an administrative commission complete discretion, 
without any bright line [which] may be regarded as at least a norm, 
the commission cannot stand up against the applicant [who] asks 
for a liberalized ruling. It will be the brokers who have a very heavy 
interest in commissions volume that will always be before the Trade 
Commission, or any other administrative body that is administering 
this law. They will be always wanting to put margins lower. 

Unless you give the administrative body a bright line behind 
which it can say, 'Congress told us this is where to stop,’ the admin- 
istrative body is going to be in a hard way all of the time.®" 

This specific and drastic control was attacked by the repre- 
sentatives of the stock exchanges; Mr. Whitney declared that 
it was not regulation but outright control; and the repre- 
sentatives of the Twentieth Century Fund described it as 
‘dictatorship.’ What finally emerged was, of course, a com- 
promise. The Act as passed legislated specifically about as far 
as was possible but left a substantial residue of rule-making 
discretion in the hands of the commission. 

sg. Supra, note i6, op. cit. 6466 f. tp Ibid, tap 
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b. Stock exchange representation on the commission 

The question whether representatives from an industry to 
be regulated should be appointed to a regulating body was 
not a new question. As we have seen, the issue had been raised 
and settled in the process of establishing the Federal Reserve 
Board.”" Mr. Whitney, representing the stock exchanges, pro- 
posed that two members of the regulating authority be chosen 
by the exchanges themselves, on the ground that it was neces- 
sary to secure people familiar with the technical aspects of the 
business to be controlled. In the Roper committee plan it was 
proposed, and repeatedly defended by Mr. Dickinson, that at 
least one person on the governing board should be ‘skilled by 
experience in exchange work.’ The committee declared that 
it was desirable ‘that a representative of the stock exchanges 
should be drawn into the administrative agency’; not that the 
exchanges were to select this representative, but ‘one of the 
members of the commission or authority should be required 
by law to be a man thoroughly experienced in stock-exchange 
practices.' However, no one on the commission or authority 
should continue to be active in market transactions, but must 
dissociate himself completely from stock exchange activity."” 

It was impossible, however, to build up much support for 
the idea of stock exchange representation. The chairman of 
the House committee declared that such representatives on a 
regulatory body would lack influence because they would be 
inevitably regarded as special pleaders."® In the report of the 
House committee there is an admirable summary of the whole 
argument against representation of special interests: 

Insofar as ‘experts’ are concerned, it is a commonplace of admin- 
istrative statesmanship that boards of men who arc experts in de- 
tails rarely agree among themselves, and in their very expertness 
with the trees seldom perceive the woods of broad public policy. The 
well-learned lesson of democratic government with 'experts’ is that 
they should be kept on tap but not on top. 

Insofar as making up a permanent Government regulatory body 
from representatives of special vested interests is concerned, it has 

zg. Supra, igg if. gi. Supra, note 13, op. cit. 5 fl. 
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long ago been learned that no harmony of policy can result from a 
regulatory body packed with advocates of warring interests, and that 
the inevitable result of placing on a regulatory authority able advo- 
cates who have at heart the definite interest of a particular class 
which will profit by the least possible regulation is stultification of 
the regulation.*® 

It is probable that the attitude of the average congressman 
was accurately stated by Senator Fletcher when he inquired, 
‘What is the use of having a regulatory body controlled by 
those to be regjulated?' “ 

c. Federal Trade Commission v. new independent commission 

There was complete agreement on all sides that the new law 
should be administered by a commission or board. No voice 
was raised in behalf of placing stock exchange regulation in 
the hands of an executive department or officer. Should this 
commission be the Federal Trade Commission, or a new and 
independent securities and exchange commission? In favor of 
using the Federal Trade Commission was the group which 
supported the Fletcher proposal, the House Committee on In- 
terstate and Foreign Commerce, and later the House itself, and 
a number of members of the Senate, notably Senators Norris 
and Costigan. Senator Costigan, in fat:t, made perhaps the 
most cogent argument put forth on this side of the ques- 
tion.’’ The proponents of a new commission were the Senate 
Committee on Banking and Currency, and the Senate, Mr. 
Richard Whitney and the stock exchanges, and most of those 
favoring the Roper plan. The Roper plan itself suggested both 
alternatives, but indicated a preference for a new commission. 
Mr. Dickinson strongly disapproved of the Federal Trade 
Commission as a regulatory body for this purpose. 

The argument presented for using the Federal Trade Com- 
mission may be summarized under six points: First, the Fed- 
eral Trade Commission had a high reputation for efficiency 
and impartiality and had established sound traditions in the 
management of its work. While this statement did not draw 
universal assent, it contained much force, so much indeed that 

S3. H. Kept. 1383. 73d Cong., *d <1934). 16. 35. Ibid. 8397 ff. 
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Mr. Rayburn of Texas and Mr. Mapes of Michigan in the 
House debate intimated that the stock exchanges objected to 
the Federal Trade Commission as a regulatory body for the 
enforcement of the new law because they were anxious to 
escape effective regulation.” Second, the Federal Trade Com- 
mission had already expanded its staff to handle its work under 
the Securities Act, had acquired much relevant data and ex- 
perience, and was already dealing effectively with a large seg- 
ment of the problem under consideration. In the interests of 
economy and efficiency it would be better to build on this go- 
ing concern, capitalizing its experience and its traditions, rather 
than to start from scratch and set up a new agency. Third, the 
Federal Trade Commission could take over immediately the 
administration of the new law. It was stated that a delay of at 
least six months would result if tlie new regulatory task were 
given to a new agency which must build a staff and acquire 
familiarity with the difficult problems assigned to it. Fourth, 
it was undesirable to create a new independent agency if this 
could be avoided. There were already too many agencies, and 
the Federal Trade Commission could adequately handle tlie 
job which Congress had created. Senator Norris voiced this 
objection and referred to tlie successful work of the Trade 
Commission in administering the Securities Act.’^ In the 
House Mr. Mapes ventured the not very accurate prophecy 
that the administration of the new law would not be a very 
large job and that not much new machinery would be neces- 
sary.” Fifth, the Federal Trade Commission would be more 
aggressive in the enforcement of the new law than would a 
new body. Persuasive support of this argument lay in the 
eagerness of the stock exchanges to stay out from under Fed- 
eral Trade Commission control. There was always a hope that 
a new organization would be less drastic and ruthless than 
many businessmen felt the Federal Trade Commission to be. 
Sixth, if the Federal Trade Commission administered the 
Securities and Exchange Act it would be necessary to establish 
within the commission a panel or section devoting its time 
exclusively to this important work. It would then be possible 
to allow appeals to be taken from the orders or decisions of 

36. Ibid. Biogf. 38. Ibid. 79*4. 
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this section to the full commission. This system of administra- 
tive appeals was felt to be highly desirable. This was stated by 
Mr. Mapes: 

Furthermore, there is one provision in this bill which I think 
makes it very desirable to clothe the Federal Trade Commission 
with authority to administer it. The bill provides that the commis- 
sion shall be divided up into divisions. To one division will be as- 
signed the duty of administering this act. Then the bill provides 
that anybody who feels aggrieved at any order of the Commission 
made under this act, or of any division of the Commission, can ap- 
peal to the full Commission. That appieal will be passed upon not 
by the two or three men who are principally concerned with the 
administration of this particular act but by the other members of 
the Commission hs well. They may have a clearer, a more general, 
and saner view because of their other work. I think that is a con- 
sideration of no small importance . . .*• 

The argument for the establishment of a new commission 
also fell under six heads. First, the new regulatory job was ex- 
ceedingly heavy, much heavier than could be well handled by 
a section of the Federal Trade Commission. This has turned 
out to be true, and no one at present would disagree that if the 
.Securities and Exchange Act was now being administered by a 
division of the Federal Trade Commission we should have a 
case of the tail wagging the dog. This ptoint was emphasized 
by those who were impressed with the complex and exacting 
character of the task created by the new law. Second, not only 
was the job heavy, but it was highly specialized, and not only 
was it highly specialized, but it was irrelevant to the main tasks 
for which the hederal Trade Commission is responsible. The 
only way in which the Trade Commission could hope to han- 
dle it effectively would be by creating what would in essence 
be a subcommission: certainly the Trade Commission itself 
could not as a body add the enforcement of the new law to its 
already burdensome list of responsibilities. Third, certain psy- 
chological advantages would result from the establishment of 
a new body. A new and separate agency would enjoy a prestige 
and influence which would not attach to a mere subdivision 
of an older regulatory body. Senator Barkley summarized opin- 

S9. Ibid. 
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ion on this point of view, saying that if the Federal Trade Com- 
mission had to administer the bill 

it would have to be done under a subordinate bureau under the 
Federal Trade Commission; that it would be a sort of lean-to under 
the Commission’s original activities; while if a separate commission 
were appointed public attention would always be focused upon that 
separate commission. It was the theory also that the President could 
pick five men just as well qualified to administer the law separately 
as he could pick three additional men to be appointed to the Fed- 
eral Trade Commission as a sort of subcommittee of the Federal 
Trade Commission to administer the law. 

. . . The coifimittce felt that a separate commission, whose duties 
would be centralized around the stock market and slock securities, 
would be in a better position to serve the public shan a branch of 
the Federal Trade Commission.*® 

Fourth, it was felt that businessmen generally feared the Fed- 
eral Trade Commission and viewed its acti\ities with hostility. 
The stock exchanges shared this point of view. If the Trade 
Commission were to administer the new law, it tvould mean 
that stock exchange regulation w’ould be tarried on in an at- 
mosphere of suspicion and hostility which might not surround 
a new agency. Mr. Whitney expressed the fear of the stock 
exchange community toward the Trade Commission in the 
following statement before the Senate committee: 

If this proposal is carried out, the Federal Trade Commission 
.can, through its control of so many of the varied phases of the finan- 
cial and economic life of the country, restrict the opeialion of and 
even destroy corporations that incur its displeasure. The Federal 
Trade Commission docs not have to convict a corporation of any 
particular illegal transaction, but tan legulate it out of existent e by 
control of credit, restrictions on new financing, removal of its securi- 
ties from exchanges, and so forth, without in any way justifying its 
motives or the soundness of its judgment.*^ 

It may be added that the Federal Trade Commission had 
many enemies in Congress who were by no means anxious to 
see its powers and responsibilities enlarged. Fifth, the estab- 
lishment of a new commission was, of course, the only effective 
way of making possible direct stock exchange representation 
on the regulatory body. This objective, so dear to the hearts 
40. Ibid. 816*. Supra, note 16, op. cit. 6916. 
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of stock exchange groups, undoubtedly helps to explain their 
desire for a brand new agency. Finally, it would be easier to 
consolidate in a single agency devoted to the purpose the vari- 
ous activities which impinge upon the financial and credit 
structure of the country. A securities and exchange comimssion 
could be given comprehensive control over a wide range of 
matters clearly irrelevant to the major tasks of the Federal 
Trade Commission. Without exception those who favored a 
new commission assumed that tlie administration of the Secu- 
rities Act of 1933 would be transferred to the new body rather 
than left in the hands of the Federal Trade Commission. 


II. THE NATIONAL LABOR RELATIONS BOARD 

A. Back<;roi)nd of the National Labor Relations Act 

The iiVa^a^ of ’ 935 *. ** first genuinely regulatory 
federal statute flealing with relations between labor and capi- 
tal. In two particulars it is unique amongst statutes that set up 
federal regulatory agencies. In the first place it extends the 
government's disciplinary power to one of the most bitterly 
controversial fields of modern life— the field of labor relations. 
Antagonisms and prejudices run deeper here than almost any- 
where else. Secondly, the Act lies in a field in which there has 
been a longer period of experience and a more varied range 
of experimentation than had preceded the setting up of any 
otlier regulatory agency. This exjrerience had been accumulat- 
ing in two distinct areas. For nearly fifty years tlie government 
had been exercising influence if not authority in railway labor 
disputes, and since the World War it had been making tenta- 
tive moves in the more general field of labor disputes affecting 
interstate commerce. We cannot set out in detail the results 
of the government’s trial and error operations in these two 
fields, hut no picture of the National Labor Relations Board 
would be ade(]uatc which did not set it against the background 
of these earlier efforts of the government to secure industrial 
peace. We siiall summarize, therefore, very briefly the devel- 
opment of federal labor policy in the two fields mentioned, 

1. Act of July 5, 1935. 49 Stat. at L. 419. 
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emphasizing the results of experimentation with varying ad- 
ministrative structures and procedures. 

1. RAILWAY LABOR BOARDS— MEDIATION AND ARBITRATION 
a. The Arbitration Act of October 1, 1888 

The first federal statute dealing with labor relations, passed 
■jj T^L888 ,‘‘ dealt solely with railway labor. It provided for volun- 
tary arbitration by a board of three arbitrators, one appointed 
by parfy tr, disDutc 3 "^ a rha irmau sfilccted b y the 

ttvo, appointed. Ther e was no provision for the enforcement of 
awards. The President was to appoint a temporary commission 
to investigate the causes of any railway labor dispute. This was 
to consist of the United States Commissioner of Labor as chair- 
man and two other members appointed by the President. No 
arbitrations took place under the Act, but an investigating 
commission was set up to investigate the Pullman strike of 
1894. It had no influence on tlie strike but it brought in a re- 
port • recommending the oeation of a permanent commission 
of three members to have a regulatory power over railway 
labor relations similar to that of the Interstate Commerce 
Commission over rates. 

b. The Erdman Act of June i, 1898 

The Erdman Act of 1898 * inaugurated the policy of govern- 
ment mediation and conciliation in railway labor disputes. It 
created an agency for this purpose composed of the United 
States Commissioner of Labor and the chairman of the Inter- 
state Commerce Commission. On the request of either party 
to a dispute threatening the interruption of interstate com- 
merce by rail, this agency was required to make contact with 
the parties and use its best efforts to settle the issue amicably. 
The investigation provisions of the Act of 1888 were discon- 
tinued, but the arbitration provisions were retained and 
strengthened. The two conimi.ssioners were instructed to at- 

s. Act of October 1, 1888, 25 Stat. at L. 501. 

3. United States Strike Comnii.<i.sion, Report on the Chicago Strike of June- 
July, 1894 (1895). 

4. Act of June 1, 1898, 30 Stat. at L. 424. 
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tempt to secure the arbitration o£ disputes in case mediation 
failed, and to appoint a neutral chairman for arbitration pur- 
poses if necessary. Awards of arbitration reached under this 
procedure were made final and enforceable. The Act was more 
limited in scope than the Act of 1888, since it applied only to 
employees engaged in the operation of trains. 

The Erdman Act was not used until 1906, but during the 
next seven years sixty-one cases were settled under it. It was 
successful up to a certain point, but it was inadequate to deal 
with the entire problem and it had two fundamental weak- 
nesses. In the first place, the Commissioner of Labor and the 
chairman of the Interstate Commerce Commission found 
themselves obliged to devote their entire time to the adminis- 
tration of the Act. It came to be obvious that the job required 
the full time of a larger board. Secondly, the Act had been 
drawn to deal with disputes affecting a single railroad. The 
two-mati board was too small to handle disputes between the 
railroad bi otherhoods and groups of railroads. 

c. The Newlands Act of 1913 

As labor disputes affecting railways tended to increase, a 
drive was made to strengthen the Erdman Act. The National 
Civil Federation, of w'hich Seth Low was chairman, took the 
initiative; but railway labor, the carriers, and the two commis- 
sioners under the Act all co-<jperated. The resulting Newlands 
Act of 1913 created a full-time Commissioner of Mediation 
and Conciliation, with an assistant, and a Board of Mediation 
and Conciliation consisting of the commissioner and two other 
officers of the government appointed by the President. The 
Act retained the provision for voluntary boards of arbitration, 
hut these boards could now consist of either three or six, as the 
parties might stipulate. 

From earlier experience emerged the conclusion that the 
Board of Mediation and Conciliation must be a completely 
independent body. The representatives of labor were the most 
vigorous in pressing this point of view." The board must be 

5. Act of July 15, 1913, 38 Stat. at L. 103. 

6. A. B. Garretson, pres. Railway Conductors, Hearings before the Senate 
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free from all suspicion of bias or political pressure. It must 
not, therefore, be composed of representatives of employers 
and employees, nor should it be set up as a bureau in a gov- 
ernment department. Only Secretary of Labor Wilson dis- 
agreed; ^ he felt that the agency should be a part of the Depart- 
ment of Labor, since major functions of mediation had been 
assigned to the department by law. 

This statute in its turn worked smoothly at first but finally 
proved inadequate. Labor became acutely dissatisfied. Public 
arbitrators did not understand the technical facts involved in 
many disputes and the results of arbitration were not satisfac- 
tory. The board handled seventy-one controversies, of which 
fifty-two were settled by mediation, six by mediation and ar- 
bitration, and the rest in various other ways. The final collapse 
of the Act was owing to failure to settle the nation-wide dis- 
pute which finally culminated in the passage in ipifi of the 
Adamson Act." This really amounted to the liquidation of the 
Newlands Act, and resort to its provisions practically ceased. 
Then American entrance into the World War sharply altered 
the entire picture. 

d. War-time labor control in railroad industry 

Under government operation ol the railroads the Director 
General replaced the carriers in dealing with labor. A Division 
of Labor was set up by the railroad administration to admin- 
ister labor relations. An advisory board on railroad wages and 
working conditions was also created to hear and investigate 
matters presented by employers or employees. This board 
advised the Director General, who had power to make agree- 
ments on wages and w'orking conditions. Railway boards of 
adjustment were created to settle disputes concerning the in- 
terpretation of these agi eements. It was fully recognized, how- 
ever, that this was an anomalous and temporary situation. 

7. Ibid. 68 f. 
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e. United States Railroad Labor Board of 1920 

The Transportation Act of 1920 * returned the railroads to 
private management. Title III of this Act dealt with railroad 
labor; its pertinent provisions were the following: All railroad 
labor disputes were to be considered first in conference be- 
tween representatives of carriers and of labor, and an effort was 
to be made to settle them. If they could not be settled in this 
manner they were to go to the Railroad Labor Board for 
‘hearing and decision.’ This board was appointed by the Presi- 
dent and consisted of three groups of three members each, 
representing labor, management, and the public. It was not 
authorized to mediate or adjust disputes, but was to reach 
decisions on the merits. Boards of adjustment were permissible 
under the Act but were not required. 

The legislative history of this section of the Act of 1920 
indicates that it was an orphan child. No hearings were held 
upon it, and neither labor nor the railroads were consulted. 
The Director General was consulted but later disclaimed any 
share in shaping the polity of the Act.’" It seems to have been 
the product of the conference committee of the two houses. It 
was viewed witli hostility by everyone affected by its provisions. 

The Railroad Labor Board had a brief and unhappy history. 
Its accomplishments were far from impressive. Its powers were 
said to represent a ‘compromise between compulsion and per- 
suasion.' It could not arbitrate; it could not mediate; but it 
made a somewhat futile effort to do something of both. It was 
composed of partisans drawn from both sides, with neutrals 
holding the balance of power. The three representatives of the 
public proved to be highly obnoxious to labor. There were 
long delays in securing action. The board k)st the confidence 
Imth of the carriers and of labor and finally the labor group 
flatly refused to have anything to do with it. In Pennsylvania 
Railroad Co. v. U. S. Railroad Labor BonrdP the Court held 
that the board had no jx>wer to enforce its decisions in any 
labor dispute. The only sanctions it could rely upon were the 

9. Act ot Feb. z8, 192U, 41 Slut, at L. 456. 

10. Walker O. Hines, Hearings before a siibcuminittee of the Senate Commit- 
tee on Interstate Commerce on S. 2646, 68th Cong., ist scss. (1924), 184 ft. 

11. 261 U.S. 72 (1923). 
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sanctions of public opinion, and it had by this time lost the 
support of public opinion. 

f. Railway Labor Act of May 80, 1926— Board of Mediation 

In his message to Congress in 1923 President Coolidge 
stressed the need for amending the labor provisions of the Act 
of 1920. In the next year the railroad brotherhoods prepared 
a bill “ for this purpose, which xvas submitted to the Senate 
Committee on Commerce and on which hearings were held. 
There was sharp opposition from the carriers, from the Rail- 
road' Labor Board, and from various company unions. The 
bill was reported out with substantial changes in 1926. Finally 
representatives of the railroads and of the brotherhoods joined 
together to work out a mutually satisfactory bill. This was 
based on the 1924 bill but included changes which met the 
objections of the carriers. This bill,” which became the Rail- 
way Labor Act of 1926,“ provided that all disputes should be 
considered in conference by the repre.sentatives of employers 
and employees. Boards of adjustment were to be established 
by agreement for the settlement of grievances. A Board of 
Mediation was created consisting of five members appointed 
by the President with the consent of the Senate. This board 
was to mediate disputes; if mediation failed, it was to attempt 
to bring about arbitration. If arbitration was resorted to, the 
awards were made enforceable. If all these efforts failed, the 
Board of Mediation was to report to the President, who was 
empowered to create an emergency board to investigate and 
report on the dispute. It may be noted that the Board of 
Mediation had no compulsory powers. It could decide nothing. 
Furthermore, like the board created under the Newlands Act, 
it was composed of full-time representatives of the public 
rather than representatives of interest groups. 

* 

IS. H. Doc. I, 68lh Cong., isc sess. 0923), 6. 



Background oi the Act of 1935 351 

g. Amendments of ig^4— National Mediation Board 

The Act of 1926 and the activities of the Board of Media- 
tion gave general satisfaction. Substantial compliance with the 
spirit and provisions of the Act continued well into the de- 
pression. Its breakdown occurred in the case of bankrupt rail- 
roads of which there came to be a good many. Receivers ap- 
pointed for these roads by the federal courts did not feel 
bound by the provisions of the Act of 1926. They interfered 
with collective bargaining, and they sometimes imposed upon 
labor the obnoxious yellow-dog contracts. The Railroad Re- 
organization Act of 1933^“ put a stop to this. It forbade any 
receiver of a railroad to change labor conditions save under 
the provisions of the Act of 1926. It forbade yellow-dog con- 
tracts, all interference with collective bargaining, and all co- 
ercion of employees. A few months later the Emergency Rail- 
road Transportation Act of 1933.” amongst its other provi- 
sions, extended the labor provisions of the Railroad Reorgan- 
ization Act to all railroads, whether bankrupt or not. 

As the Emergency Transportation Act was about to expire, 
labor naturally desired to make permanent its labor provisions. 
In 1934 important amendments** were accordingly made to 
the Railway Labor Act of 1926. These were as follows: A 
much-needed National Adjustment Board was created, but the 
earlier regional or system boards were still permissible. The 
Board of Mediation had its name changed to the National 
Mediation Board. It remained <m independent agency but was 
reduced to three members, since the National Adjustment 
Board tvas to take over much of its previous burden of minor 
cases. The National Mediation Board was authorized to settle 
representation disputes without intervention by the carriers. 
Such intervention had presented a difficult problem. The new 
provision eliminated the employer completely from the pro- 
cedure by which the authorized representatives of labor were 
to be designated. The Act clarified somewhat further the right 

16. Act of Mar. 3, 1933, 47 Stat. at L. 1467. 

17. Act of June 16, 1933, 48 Stat. at L. an. 

18. Act of June 13, 1934, 48 Stat. at L. 954. 
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of labor to organize and bargain collectively, and provided 

penalties for interference with this right by carriers. 

No serious controversy arose over these amendments. There 
was some discussion of the propriety of giving the board inde- 
pendent power to act in representation cases. Mr. Winslow, the 
chairman of the Board of Mediation, believed that the board 
could not safely be given any compulsory powers, since such 
powers were incompatible with the successful conduct of medi- 
ation proceedings." 

2. GENERAL LABOR BOARDS— ANTECEDENTS OF NLRB 

Congress was much slower in extending its regulatory au- 
thority to the field of general labor than it was in dealing with 
railway labor problems. In fact, such federal influence as had 
been called into play in this broader field had been mainly 
that of the President in various efforts at conciliation. No reg- 
ulatory machinery of any kind had been set up by law. The 
World War, however, provided a reason for federal interven- 
tion here as in many other fields. 

a. The War labor hoards 

When the United States entered the World War it became 
clear that the government was tlcpendent as never before upon 
an uninterrupted labor supply. It was imperative that there be 
a complete moratorium on labor disputes. At the outset there 
was great confusion and complete decentralization in tiie 
government’s relations with labor. Each department and 
agency that employed labor or was dependent upon it was left 
to handle its own problems. After certain preliminary explora- 
tions and some sorry experience with an unsystematized labor 
policy. President Wilson set up by proclamation on April 8, 
1918, the National War Laljor Board." 

This board was given two main functions; the first, to medi- 
ate and conciliate labor disputes which might threaten produc- 

19. Hearings before the Senate Committee on Interstate Commerce on 
S. 3266, 73d Cong., ad sess. (193-1), 134 f. 

20. E. Berman, Labor Disputes and the President of the United Stales (1924), 
1S9- 
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tion; second, to act as a court of appeals for the various labor 
adjustment agencies set up in industries. It was composed of 
twelve members. Five were chosen by the employers’ associa- 
tions, five by the American Federation of Labor, and two 
‘public’ representatives were chosen by these two groups. , The 
board was allowed to use the machinery in the Department of 
Labor for mediation and conciliation. There was a high degree 
of flexibility in its organization and in its procedure, and it 
kept constantly adjusting itself to new situations and new 
needs. It found, for example, that it was necessary to develop 
a corps of examiners to aid it in conducting its hearings. The 
board operated for seven months during the War. Its success 
was impressive, particularly since it had no statutory basis and 
no powers to enforce its findings. It operated both as a medi- 
ating and arbitral board and as a quasi-judicial body. It came 
to an end on May 31, 1919, having disposed of 1,245 cases. 

A different agency was necessary to deal with other phases 
of the labor problem, and accordingly the War Labor Policies 
Board was created.*' It was under the chairmanship of Felix 
Frankfurter and was made up of representatives from all of the 
departments and major agencies which dealt with labor. Its 
function was to evolve a labor code dealing with wages, hours 
of labor, and general employment policies of the various war 
agencies, and to co-ordinate such policies. The execution of 
these policies, however, was left to the various departments. 
The board functioned effectively during the period of the 
War. It may be noted that Franklin D. Roosevelt served on 
the War Labor Policies Board as a representative of the Navy 
Department and thus had a share in these early federal efforts 
in the field of labor regulation. 

b. Early New Deal labor boards 

The period from the close of the War to 1933 was an ex- 
ceedingly difficult one for organized labor. Labor unions had 
very uphill work. Many major industries were entirely un- 
unionized and collective bargaining was not very successful. 
Improvement in the status of labor, particularly the encour- 
si. May i<|. 1918, t>y tile Deparinieiit of Labor. 
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agement and protection of collective bargaining, was one of 
the challenging problems confronting the Roosevelt Admin- 
istration in 1933. 

The National Labor Board. The National Industrial Recov- 


fy ^ct-SL containet ; ! the now fanm iis Secti ^ '7a— labor's ‘Magna 
'h-.CL. ’ T his guaranteed nf-tiiTTnr t n.or^uize and 

ba rgain _c oll ectivelv withourin terference. It outlawed yellow- 
dog contracts and it required thS'emptoyers comply with max- 
imum hours, minimum rates of pay, and other conditions of 
employment approved or prescribed by the President. Section 
7a was taken over bodily into the President’s Re-Employment 
Agfreement,*® but neither NIRA nor PR A set up any machin- 
ery for the enforcement of these labor provisions, althougli in 
some cases local compliance boards made some efforts in this 
direction. 

The need for an enforcement agency became acute, and on 
August 5, 1933, the President issued a press release setting up 
a National Labor Board.^* The status of tliis board was regu- 
larized by an executive order of December 16, 1933, and the 
board was strengthened by executive orders of February 1 and 
*3> *934- The board was made up of three representatives of 
labor, three of industry, and an impartial chairman. Later 
there were five representatives of each group instead of three, 
and two vice-chairmen were added. The functions of the board 
were as follows: it was to secure the enfi)r(cmcnt of Section 7a 
and the President's Re-Employment .Agreement; to set up 
regional labor boards and to hear apjjeals from such boards; 
to conduct elections for the selection of labor representatives: 
to report all interference with such elections and all violations 
of Section 7a to the Attorney General; and to attempt through 
mediation, conciliation, and arbitration to bring about the 
settlement of all labor disputes threatening the industrial 
peace of the country. 

The National Labor Board worked with reasonable success 
during the early period of enthusiasm following the setting up 
of the NRA. It soon became apparent, however, that it suf- 
fered from fundamental weaknesses and defects. That 


Its 


as. Act of June 16, 191)3, 48 .Stal. al. I.. 195. 

as. Leverett S. Lyon (ed.). The National Reconery Administration (1935). ii. 
a4. The New York Times, Aug. 5, 1933, p. a, col. a. 
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membership represented labor and capital may have made it 
a suitable agency for arbitration, but it rendered it ineffective 
as a regulatory body. It had no independent power to enforce 
its orders. If it discovered illegal labor practices it could do 
one of two things, or perhaps both: it could report the matter 
to the NRA authorities who, if they agreed with the National 
Labor Board, could remove the Blue Eagle from the guilty 
employers; or the board could report the situation to the 
Department of Justice and hope to see legal action started. 
Friction developed between the National Labor Board and the 
NRA authorities with respect to a number of important labor 
policies and this seriously weakened the board. 

The National Labor Relations Board of 1934. The National 
Labor Board did not meet the vital problems in the labor field 
and some drastic change was clearly needed. In March 1934 
Senator Wagner introduced his first labor disputes bill,*' but 
no Congressional action ensued. At the end of the session the 
President sent to Congress the draft of what finally passed as 
Public Resolution 44,“® a stojrgap proposal aimed to strengthen 
existing machinery dealing with the labor situation. This reso- 
lution authorized the President to appoint labor boards with 
power to hold elections of labor representatives for purposes 
of collective bargaining, and to take testimony under oath and 
to issue orders regarding .such elections. The board was to in- 
vestigate issues, facts, practices, or activities of employers or 
employees in any controversy arising under Section 7a, or bur- 
dening or obstructing, or threatening to burden or obstruct, 
the full flow of interstate commerce. There was, however, no 
code of unfair labor practices. 

Under this rnrdntinn thn Prriirlrriti bv an exec utive order 
6f jinip jH~'N:ttlOi»l- Labor Relalfo ns Boa rd 

atjd abo lished th e National Labor Board. The new board con- 
si^ted of three iiTeniTieis s^ltCUSil by f^e, Prcsideait.. The prin- 
ciple of pfroup representation was abandoned and three full-time 
persons were chosen to represent the public interest. 

TTie DoarcTwas set ■tip- 'in connectiolT with ilic "Department 
S it Labor.’ I t was required to use the mediators, conciliators, 
and statistical experts of the depart ment. It was required to 

*5. S. 29*6, 73d Cong., 2d sess. (1934). 

26. Act o{ June 19, 1934, 48 Stat. at L. 1183. 
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assist the Secretary of Labor in the work of the department 
and to report monthly to the President through the ^cretary. 
In appointing and retaining officers and employees and in 
incurring financial obligations, the board, under an executive 
order of November 15, 1934, was obliged to secure the ap- 
proval of the Secretary of Labor. The Secretary, however, had 
no fKJwer to review the findings or orders of the board. 

The powers of the board were as follows: it was to investi- 
gate the activities of employers, to conduct elections, to hold 
hearings on complaints brought under Section 7a, to set up 
rules and regulations for collective bargaining, and to act as a 
hoard of ^rhi'fyatinn rygiif-it It was an improvement over 
its predecessor but it, in turn, suffered from fundamental de- 
fects and worked in the face of serious obstacles. When it was 
set up it had been generally assumed that it was to be a sort 
of ‘iiiiprfme rniirf r» f labor, a Ixrdv to whic h all labor prob- 
lems would ultimately be brought. Tt never occupied this key 
position, however, because of the creation and retention of a 
number of special labor boards set up for special industries. 
Among these were the National Longshoremen’s Board, the 
National Steel Labor Polit7 Board, the Petroleum Labor 
Policy Board, and a collection of NRA code boards. The board 
was further hampered by the constant conllict with the NRA 
authorities on matters of [tolicy. It vva.s dependent upon the 
NRA for enforcement of its orders and in crucial cases the 
President tended to back the NRA rather than the board. Tlie 
enforcement of its findings through the Department of Justice 
was unsatisfactory. The process was long drawn out and since 
the board had no power to subpoena witnesses it was unable 
to build up a record adequate tor judicial review. When the 
Department of Justice took one of its cases it handled it de 
novo with the consequent duplication of effort and loss of 
time. The board was weakened with respect to its most impor- 
tant function by the judicial review of its election orders. 'The 
chief purpose of Resolution 44 was to aid collective bargaining 
by giving the Labor Board effective control over the election 
of labor representatives; but, by appealing to the courts from, 
the board’s election orders, employers were able to prevent or 
delay effective enforcement. Enforcement of the boatd’s orders 
through removal of the Blue Eagle was dependent upon the 
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uncertain support of the NRA, and as time went on the pen- 
alty itself came to be less dreaded by the industries. It was clear 
that out of this confusion of authority there must eventually 
be sought a clean-cut and centralized power to deal with the 
labor problem. 

B. Steps in the Legislative History of the Wagner Act 

I. WAGNER LABOR DISPUTES BILL OF MARCH 1, 1034 

Senator Wagner’s labor disputes bill has already been men- 
tioned.^' Its principal provisions were as follows: 

First, a national labor board was to be appointed by the 
President and the Senate, consisting of two labor representa- 
tives, two representatives of the employers, and three from the 
public. The three public members were to have five-year terms 
on full time; the others were to be appointed annually and 
paid by the day. Tlie chairman was to be named by the Presi- 
dent from the public group. 

Second, a number of unfair labor practices were defined and 
forbidden. 

Third, the board’s jurisdiction over such practices included 
the issuance of complaints, the holding of hearings, and the 
making of orders. It could apply to the courts for the enforce- 
ment of its orders as does the Federal Trade Commission. Its 
findings of fact were to be conclusive. There was to be judicial 
review of its orders but the courts were forbidden to enjoin it 
from taking action or holding hearings under any complaint. 

Mif hnnr d was to act as a board of arbitrati on upon 
re ques t and arbitral awards were made" "enforceable'irr the 
courts, 

F'ifth, it was given power to hold elections of labor repre- 
sentatives by secret ballot. 

Sixth, it could subpoena witnesses and by resort to the 
courts compel obedience. 

Seventh, the bill created a United States conciliatory service 
in the Department of Labor under a director of conciliation 
appointed by the Secretary of Labor. In this body was placed 
the power to mediate and conciliate labor disputes. There had, 

2^.~Silpra, S55. 
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of course, been a conciliation service in the department for 
many years. 

Hearings were conducted on the Wagner bill by the Senate 
Committee on Education and Labor, which reported it out 
in amended form.**® The committee’s changes may be sum- 
marized thus: First, a national industrial adjustment board was 
set up ‘in the Department of Labor,’ to be composed of three 
members representing the public and liolding office for five- 
year, overlapping terms. The President was to designate the 
chairman. There were to be in addition six representatives 
each of labor and industry, appointed by the President and the 
Senate, as a panel from which the chairman was to select mem- 
bers of the board from time to time. The board was to select 
its own staff but was at liberty to request services from the 
Department of Labor. Second, unfair labor practices were de- 
fined and forbidden. Third, the Ixrard was to proceed against 
such practices ‘whenever the Secretary of Labor shall notify the 
board that there is reasonable cause to believe that any person 
has engaged in or is engaging in any such unfair labor prac- 
tice.’ The committee’s report was not brought to a vote. 

2. THE WAGNER-CO.NNERY LABOR RELATIONS BILL 

On February 21, 1935. Senator Wagner introduced another 
labor relations bill and its counterpart was introduced in the 
House.’*" The Wagner bill went to the Senate Committee on 
Education and Labor, which reported it out on March 2, and 
after a two-day debate it passed the Senate on May ifi by a vote 
of 63 to 12. Upon reaching the House it went to the Commit- 
tee on Labor, of which Mr. Connery was chairman. The com- 
mittee reported it out with amendments on May 21, but at the 
request of Chairman Connery it was sent back to the commit- 
tee on June 5 and on June 10 was reported out again with 
further amendments and made a special order in the House 
on June 19. It was there debated under a three-hour time limit 
and with much criticism of the so-called ‘gag rule.’ It passed 
the House without roll call. The Senate disagreed with the 
changes made in the House and the bill went to conference. 

18. S. Rept. 1184, 73d Cong., sd sess. (1934): S. 2926. 

29. 5 . 1958, H.R. 6288, 74Ch Cong., 1st sess. (1935). 
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The conference report passed both houses on June 27 and the 
bill was signed by the President on July 5. 

C. Provisions of the National Labor Relations Act 

In speaking of the Labor Relations Act,®® Secretary Perkins 
stated that it had three major purposes: It aimed to incor- 
porate Section 7a of the National Industrial Recovery Act into 
permanent law. It set up a labor relations board to conduct 
the elections of labor representatives and to prevent unfair 
labor practices. And it established machinery for enforcement. 

These purjMwes were embodied in the following provisions 
of the statute: First, the declared policy of the Act was to pre- 
vent or settle labor disputes which disrupted interstate com- 
merce. Second, a National I>abor Relations Board was created. 
It had three members appointed by the President with the 
advice and consent of th e Senat e, h olding office for five-year 
staggered terms. There was no requirement of bipartisanship. 
The President designated the chairman. The members could 
be removed by the President for neglect of duty or malfeasance 
in office after notice and hearing. Third, the right of collective 
harg.iining was giiaranteecl. Fourth, unfair labor practices by 
employers were deRnctfan^ forbidden. Fifth, the board was 
empowered to settle questions of representation of labor for 
bargaining purposes. Sixth, the board’s procedure and the 
machinery for enforcing its orders were modeled on that of 
the P’ederal Trade Commission. 


D. Topics and Issues in Hearings and Debates 

Industry opposed the Labor Relations Act in its entirety. 
It was not, however, interested in the specific administrative 
features and its representatives did not discuss them. Those 
favoring the Act were sharply divided on certain issues relating 
to its structure and status. 

30. Act o( July 5, 1933, 49 Stac. at L. 449. 

gi. Hearings before the House Committee on Labor on H.R. 6t88, 74th 
Cong., 1st sess. (i 9 .g 3 )> * 11 - 
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1. DEPARTMENTAL VCTSUS INDEPENDENT COMMISSION 

There was no dispute about making the National Labor 
Relations Board an independent body. No one proposed that 
the Act should be administered by a departmental bureau or 
by a single administrator. There was, however, disagreement 
about the relation which the board was to bear to the Depart- 
ment of Labor. Should the proposed labor relations board be 
completely independent, like the Federal Trade Commission, 
or should it be an independent board in the Department of 
Labor? The National Labor Relations Board created by execu- 
tive order in 1934 had been thus placed in the Department 
of Labor, and its status in the department was explained 
clearly by Miss Perkins.** The board was to be absolutely in- 
dependent as to its decisions and orders. These were not to be 
subject to review either by the President or by the Secretary 
of Labor. The board was expected to exercise only quasi-judi- 
cial duties. At the same time the board’s budget was to be 
handled by the Department of Labor and the Secretary of 
Labor was to approve appointments to its staff. The board was 
expected to use the facilities of the Department of Labor. This 
same status was proposed but not adopted for the Social Secu- 
rity Board,** and was finally given to the Bituminous Coal 
Commission when it was set up in 1935.“* It is the status which 
was proposed for the judicial sections of the independent com- 
missions in the plan of the President’s Committee on Admin- 
istrative Management.** The Interstate Commerce Commission 
of 1887 was similarly in the Department of the Interior.*" 

There was substantial support for giving the board this 
status of independence ‘in the Department of Labor.’ Secretary 
Perkins was the strongest advocate of the plan, and she suc- 
ceeded in converting to her position Chairman Connery of the 
House Committee on Labor. The Senate Committee on Edu- 
cation and Labor had favored the arrangement in reporting 

ja. Supra, 355. 

3j. Hearings before the Senate Committee on Education and Labor on S. 
agae, 73d Cong., ad sess. (1934), H ff.; infra, note 38, op. cit. 60 if.; supra, note 
31, op. cit. aSolF. 

34. But passed by the Senate. 36. Report with Special Studies, 39-48. 

35. Infra, 379 If. 37. Supra, 6a. 
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the amended Wagner bill in 1934. President Roosevelt appar- 
ently favored the plan, since he had given this status to the 
board set Up by executive order in 1934. He did not, however, 
press the issue during the debates in 1935. Finally, the arrange- 
ment was strongly urged by representatives of organized labor 
speaking through William Green and expressing the opinions 
of John I^. Lewis and John L. Frey. 

Opposing the location of the Labor Relations Board in the 
Department of Labor and urging complete independence for 
it were Senator Wagner,*® who won over the Senate committee 
to his point of view; Francis Biddle,*® chairman of the existing 
National Labor Relations Board; H. A. Millis,** also a member 
of the board; Professor Lloyd Garrison,?® a former member; 
and Representative Marcantonio of New York of the House 
Committee on Labor, who filed a powerful and probably effec- 
tive minority report on this point.** 

The arguments siip|X)rting the placing of the Labor Rela- 
tions Board in the Department of Labor were most persua- 
sively presented by Secretary Perkins in her testimony before 
the two committees of Congress.** These arguments ran as 
follows: First, it would avoid creating a new independent 
agency of which wc already have too many. Second, the board 
would have greater prestige if associated with the Department 
of Labor than if it were left outside. Third, it would be easier 
to bring about an effective integration of all labor activities if 
they were all housed under one roof. Fourth, it would be easier 
to avoid the duplication of services. Experience showed that 
independent agencies were reluctant to utilize facilities exist- 
ing in other departments of the government. Fifth, if inde- 
pendent, the board would tend to infringe upon the concilia- 
tion work of the department, since independent agencies usu- 
ally tried to enlarge their own jurisdiction. Sixth, the approval 
by the Secretary of Labor of staff appointments to the board 
would tend to bring the general administration of the board’s 
work into line with the prevailing practices in the executive 

38. Hearings bctore the .Sen.ile Committee on Education and Labor on S. 
1958, 74ih Cong., 1st sess. <i 9 sr))> n 4 <t.. igSt.; supra, note 31, op, cit. S07 ft. 

3g. Supra, note 31, op. cit. ai. 

40. Supra, note 38, Senate Hearings, 85 (T, 

41. Ibid. 177 f. 43. H. Kept. 1147, 74th Camg., ist sess. (1935). s6ff. 

4*. Ibid. 131 ff. 44. Supra, note 33. 
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departments. Seventh, by giving management of the board’s 
budget to the department it would relieve a quasi-judicial 
body of the political burden of arguing its case before Con- 
gressional committees. Eighth, if the board was wholly inde- 
pendent the public would be confused about the lines of juris- 
diction and the division of labor between it and the depart- 
ment. Ninth, if placed in the department the board would 
have a direct channel of communication to the President 
through a Cabinet officer. This was important, since the board 
would occupy a regular place in the policies of the Adminis- 
tration and could most effectively work through the good 
offices of a Cabinet Secretary. Tenth, labor boards occupying 
a similar status existed in New York and elsewhere and the 
arrangement had worked well. 

Miss Perkins’s arguments were supplemented by those of 
William Green representing the American Federation of 
Labor, whose plea ran more along sentimental lines. He agreed 
that the board must be absolutely independent in its decisions 
and orders, but he urged that it be placed in the Department 
of Labor because that department was the friend of labor. He 
said; 

You know labor is a bit sentimental, becau.se it feels that the De- 
partment of Labor is set up for labor. We appealed to Congress for 
the creation of a Labor Department for years and years. Congress 
responded, the Labor Department is there, and we have a peculiar 
interest in that Department.*” 

It is difficult to explain, perhaps, but nevertheless it is true, that 
the laboring people throughout the country look to the Department 
of Labor as their Department. Tliey feel that it was particularly 
created for the purpose of promoting and advancing their economic, 
social, and industrial welfare." 

Mr. Green said that to have a labor relations board outside the 
Department of Labor would detract from the prestige and use- 
fulness of the department itself. 

The arguments for a completely independent status for the 
new board were nowhere more cogently presented than in the 
minority report filed by Representative Marcantonio of New 
York, accompanying the House committee report.*’ They ran 

45. Supra, note g8, Senate Hearings, op. cit. 115. 47. Supra, note 43. 

46. Supra, note 31, op. dt. S07. 



The National Labor Relations Act 363 

roughly as follows; First, complete independence was necessary 
to insure complete impartiality. The very fact urged by Mr. 
Green that the Department of Labor is ‘the friend of labor’ 
was itself an argument for independence. The board was to be 
essentially judicial in its character and if placed in the depart- 
ment there would be a strong tendency to make it conform in 
its decisions to the general policies of the department. Second, 
equally important was the appearance of impartiality; the 
board must not only be impartial but the public must believe 
it to be impartial. Everyone knew the Department of Labor to 
be ‘pro labor,' since it was set up in labor’s interest; if, there- 
fore, the board was in the department it would be suspected 
of sharing the bias of the department. Third, precedent 
pointed to the status of independence. Most of the important 
quasi-judicial jobs had been given to completely independent 
agencies; whereas Secretary Perkins’s argument, logically ex- 
tended, would place all independent commissions in executive 
departments. Fourth, the board was to be an agent of Con- 
gress, not of the President. This point was urged late in the 
discussion and after the Supreme Court’s decision in the 
Humphrey case.‘® Fifth, Cabinet officers already had more 
work than they could do effectively, and the Secretary of Labor 
would be unable to supervise efficiently the affairs of the board. 
Sixth, it was imperative that the quasi-judicial tasks assigned 
to the labor board be kept sharply separate from the tas^ of 
conciliation and mediation, and this could be most effectively 
done by creating wholly separate agencies. Seventh, it would 
be easier to secure impartial and able men to serve on a com- 
pletely independent board. Eighth, the board needed the pres- 
tige which would be gained by independence. Ninth, the 
independence of the board would be ultimately undermined 
by departmental control of its budget. Tenth, it was not 
enough to give the board independence of decision; it must 
also have independent control of the early stages through 
which labor cases pass. Many disputes might never reach the 
board for adjudication. Judicial independence would not be 
adequate, therefore, in cases which never reached the board. 
Eleventh, conciliation and mediation were bound to be con- 

48. Humphrey’s Executor v. United Stales, 195 U.S. 602 (1935). 
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fused with adjudication if both were carried on in the same 
department, because each was used at a different stage in the 
progress of labor disputes. 

The friends of complete independence won their fight. We 
have seen that the Senate committee of 1934 had been willing 
to put the labor relations board into the Department of Labor. 
Senator Wagner appears to have converted the committee to 
the view tliat the board should be set up as an independent 
agency in the Department of Labor. The House committee 
under Chairman Connery had been won over by Miss Perkins 
to the opposite point of view, but Representative Marcantonio 
by filing his minority report appears to have convinced the 
House, and it supported his position and that of Senator 
Wagner. In conference committee, after the Humphrey deci- 
sion, die phrase ‘independent agency in the Executive Depart- 
ment’ was dropped out. Why, asked the conference, in the 
light of the Court’s decision, should the statute declare an 
independent board to be ‘in the executive branch’? *“ 

2 . THE MERGER OF POWERS IN THE BOARD 

Relatively minor attention was paid to the alleged merger 
in the proposed labor reladons board of administrative and 
quasi-judicial power. The point was emphasized by one or two 
witnes.ses representing industry. Mr. Emery, general counsel 
of the National Association of Manufacturers, referred to the 
proposed board as the ’pooh-bah of Federal administrative and 
executive authority.’ Industry wanted a highly judicialized 
board, a sort of labor court, and was anxious to eliminate the 
board’s discretionary power and tlius draw the teeth from the 
act. Representative Blanton attacked the combination of pow- 
ers given to the board and alleged that it was made judge, jury, 
bailiff, prosecutor, and executioner.'* Other witnesses, including 
Milton Handler," general counsel to the existing I.abor Rela- 
tions Board, and Francis Biddle," its chairman, defended the 

49. H. Kept. 1371. 74th Cong., isC sow. (1935). 4. 

50. Supra, note 38, Senate Hearings, op. cit. 847. 

51. 79 Cong. Rec. 9700 K. 

52. Supra, note 33, Senate Hearings (1934). op. cit. 36 1 : 

53. Supra, note 31, op. cit. 176. 
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mixture of powers as necessary to the efficient administration 
of the law and supported by precedent. 

3 . SEPARATION OF CONCILIATION FROM ADJUDICATION 

Congress learned from its early experience with labor boards 
that an agency suitable to regulate and adjudicate could not 

^ Iso carry on effectively the tasks of conciliation and media* 
ion. This was recognized by the friends of the Wagner- 
Connery bill. Senator Wagner had this in mind when he pro- 
poseTnrTrtS~T934 bill a separate conciliation service in the 
Department of Labor. Secretary Perkins was well aware of the 
problem involved; and argued that for the very reason that the 
board must be kept sharply away from the tasks of conciliation 
and-mediaticQ^it ought to be placed in the department for 
purposes of adequate integration.®* Dr. William Leiserson, the 
chairman of the Petroleum Labor Policy Board, pointed out 
the difficulty of an absolutely sharp separation of conciliation 
from adjudication and declared that the labor relations board 
could not be entirely cut off from all mediation functions." It 
was generally agreed, however, that this separation should be 
as sharp as possible and this position was stated in the report 
of the Senate Committee on Education and Labor as follows; 

It is of special import that the National Labor Relations Board 
is not empowered to engage in conciliation of wage and hour dis- 
putes insofar as that activity can be carried on by the Department of 
Labor. Duplication of services is thus avoided, and in addition the 
Board is left free to engage in quasi-judicial work that is essentially 
different from conciliation or mediation of wage and hour contro- 
versies. And of course the binding effect of the provisions of this bill 
forbidding unfair labor practices arc not subjects for mc'diation or 
conciliation. 

The committee does not believe that the Board should serve as 
an arbitration agency. Such work, like conciliation, might impair its 
standing as an interpreter of the law. In addition, there is at pre.s- 
ent no dearth of arbitration agencies in this country. ““ 

54. Supra, note 33. Senate Hearings (1934), op. cit. at. 

55. Ibid. 235 f. 

56. S. Rept. 573, 74th Cong., lat sess. (1935), 8 . 
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4. GROUP REPRESENTATION ON THE BOARD 

Experience had also thrown light on the problem of group 
representation on a regulatory labor board. The first Wagner 
bill had provided for a board upon which industry and labor 
had representation, and Secretary Perkins had lent her support 
to this plan.'* Mr. William Green, naturally enough, urged 
that there should be representation of labor on the board." The 
repre.sentatives of industry, however, anxious to secure a highly 
judicialized tribunal, were strongly opposed to interest repre- 
sentation. Various compromise proposals were discussed but in 
the end the National Labor Relations Board was set up with- 
out group representation and even without the customary re- 
quirement of political bipartisanship. 

5. REMOVAL OF BOARD MEMBERS AND THE HUMPHREY CASE 

When the Wagner-Connery bill was introduced it contained 
no provision relating to the removal of members of the board 
and this point was wholly ignored during the early stages of 
the history of the bill. The Supreme Court’s decision on May 
27 on the Humphrey case " stating that Congress could validly 
restrict the President’s power to remove members of the inde- 
pendent regulatory commissions, had an immediate influence 
upon Congressional thinking. The decision strengthened the 
hand of those who were urging for the labor relations board 
a status of complete independence, and it undoubtedly was re- 
sponsible for tlie incorporation int<i the Act of an amendment 
providing that members of the board should be removable by 
the President for neglect of duty or malfeasance in office, but 
only after notice and public hearing. 

57. S. 2926, supra, 357. 

5k Supra, note 33, Sraate Hearings (1934). op. cit. 23. 

59. Supra, note 31, op. cit. 207 If. 

60. Humphrey's Executor v. United States, 295 U.S. 602 (1935). 



Proposals to Change the Board 


367 


E. Proposals to Chance the National Labor 
Relations Board 

It was probably inevitable that a steady and bitter attack 
should be made on the National Labor Relations Board and 
all its doings. The Wagner Act itself was so obnoxious to most 
employers that nothing could have made its administration 
popular with business. Until the Supreme Court’s decision in 
1937.°* opponents of the Act clung to the hope that it would 
be held unconstitutional. When these hopes were blasted they 
embarked on a drive for legislative amendment. Standing com- 
mittees of both the House and Senate conducted elaborate and 
reasonably impartial hearings with a view to proposing 
changes. In 1939 the House created a special committee of five 
under the chairmanship of Representative Smith, one of the 
board’s bitter opponents, to undertake a more aggressive in- 
vestigation and make recommendations. At the same time a 
number of individual senators and representatives were study- 
ing the whole problem and eventually introduced bills to 
modify the Wagner Act and reorganize the board. 

None of the proposals has so far been adopted, and we need 
not deal with them in detail. Their principal features may be 
summarized as follows: First, several bills, including that of 
the Smith committee, contained devices for separating the 
board's functions of ‘prosecution’ under the Wagner Act from 
the functions of adjudication; these are analyzed more fully in 
a later chapter.** Second, two of the bills required the board ‘so 
far as practicable' to use the same rules of evidence as a United 
States District Court. Third, changes in the membership of the 
board were proposed. These included making it bipartisan, 
giving labor and employers representation on it, enlarging it, 
and reorganizing it by the ‘ripper’ proposal of the Smith com- 
mittee to abolish the present board and put anotlier in its 
place. Fourth, judicial review of tlie board was extended to its 
findings of fact. 

It is not impossible that the National Labor Relations Board 
is destined to serve as a guinea pig upon wiiich various experi- 

61. V. Joties & iMughlin Steel CoTp., joi II.S. 1 (1937). 

6*. Injra, 714 fc 
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ments in the field of administrative and quasi-judicial organ- 
ization and procedure will be carried on. In the meantime the 
board has taken measures to improve its own internal admin- 
istrative management to insure the maximum degree of impar- 
tiality and efficiency. 


III. THE NATIONAL BITUMINOUS COAL 
COMMISSION 

A. The Coal Commission of 1935 

1. BACKGROUND OF ACT OF 1935 

a. Condiliom and problems in the soft coal industry calling 
for regulation 

The soft coal industry in this country has been in a funda- 
mentally unhealthy condition for a number of decades. It has 
been and is one of our ‘sickest industries.’ There are certain 
peculiarities of the industry which have contributed to this 
result. In the first place, it is highly individualistic. Soft coal 
mines are widely scattered both getigraphically and in jjoint of 
ownership. There are numerous small units and marginal 
mines. It has proved almost impossible to organize the business 
of producing soft coal; the conditions are such that cutthroat 
competition tends to be normal, and every form of unfair com- 
petitive practice is resorted to. In the second place, in no other 
industry does the labor factor play so important a part. Some 
five hundred thousand workers are employed in the industry 
and over two million persons are dependent upon it. From 
60 to 65 per cent of the cost of production is the price paid 
out in wages. It has been truly said that when you sell coal 
you are selling labor. Consequently, there is in the industry a 
hair-trigger sensitiveness of the employer-employee equilib- 
rium to fluctuations in price. The miners have found it easier 
to organize than have the producers, and strikes have been 
more extensive and prolonged than in most other industries. 
In general the labor problems are of fundamental importance. 
A third peculiarity is that the consumers of coal are normally 
in a stronger strategic position than the producers. The largest 
consumers of soft coal are the railroads and the steel industry. 
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They are much better organized than the coal companies, and 
they have sometimes been able to force coal prices down below 
the actual costs of production. 

As a result of these factors together with others, the soft coal 
industry since the World War has been facing very, difficult 
problems. Normally, there is a steady surplus capacity in soft 
coal mines. This surplus capacity dates at least as far back as 
1899, and has been due to competitive overdevelopment during 
high-price periods. Along with this has come a reduction in 
actual demand for coal due to the increasing competition of 
other fuels, such as gas and oil, and of the convertible energy of 
water power. During the long strikes in the industry, such as 
that of 19*2, consumers of coal were led to experiment with 
substitutes and some of them never gave them up. There have 
alst) been technological developments which have resulted in 
great economies in the use of coal and a resulting reduction in 
demand. Finally, the industry has suffered along with all others 
from the general business stagnation of recent years. 

b. Previous federal aciion affecting the soft coal industry 

It had long been felt that the only solution of the problems 
confronting the soft coal industry lay in some form of federal 
action, but there had been no agreement on what this action 
should be and there had been doubts regarding its constitu- 
tional propriety, since the coal industry had not been held to 
be a ‘business affected with a public interest.’ ' As far back as 
1913 representatives of the coal industry appealed to the com- 
mittees of Congress considering the Federal Trade Commission 
Act to set up a separate commission to stabilize the coal indus- 
try and to eliminate unfair competitive practices. Between 
1913 and 1919, nineteen investigations of the industry were 
conducted either by committees of Congress or by special 
bodies. Some of these dealt with the labor aspects of the prob- 
lem; the later ones, however, dealt with the effects of destruc- 
tive competition. 

The government regulated the soft coal industry during the 

i. Cf. the forthcoming book by R. H. Baker on The National Bituminous 
Coal Commission in the Johns Hopkins University Studies in Historical and 
Political Science. 
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War. Under the Lever Act* the price of coal was regulated, 
and its distribution was directed by the Fuel Administration. 
Some of the provisions of these regulatory measures were 
again invoked by the government during the disastrous coal 
strikes of 1919, 1920, and 1922, when emergency conditions 
paralleling those of the War prevailed. As a result of the strike 
of 1922, a United States Coal Commission was set up to inves- 
tigate the whole problem. In its report of 1923 ' it urged the 
continuance of fact-finding machinery and proposed the fed- 
eral licensing of those who shipped coal in interstate com- 
merce. 

In 1928-9, hearings were held by the Senate Committee on 
Interstate Commerce on a bill ‘ to regulate the bituminous 
coal industry. This proposed a commission to license all pro- 
ducers engaged in interstate commerce. Such licensed produc- 
ers could lawfully form marketing pools and engage in co- 
operative selling under the supervision of the commission. The 
commission could fix maximum prices which might be agreed 
upon by such pools. The right of collective bargaining was 
guaranteed. No legislative action, however, was taken on this 
bill. 

In October 1931, a meeting was held in New York of all 
producers, sales agents, and attorneys from the soft coal indus- 
try. A voluntary regional sales agency, known as Appalachian 
Coals, Inc., was established to regularize the marketing of coal 
in the area involved. Doubts about the legality of this organ- 
ization under the antitrust laws delayed the spread of the plan, 
but the Supreme Court upheld it in the case of Appalachian 
Coals, Inc. v. United States.^ 

In 1932 the so-called Davis-Kelly bill “ was introduced in the 
Senate and hearings were held by the Senate Committee on 
Interstate Commerce. Tliis bill called for an independent 
bituminous coal commission to license all coal companies en- 
gaged in interstate commerce. Such licenses were to comply 
with rules made by the commission to assure collective bar- 

2. Act of Aug. 10, 1917, 40 Stat. at L. 276. 

3. S. Doc. 195, 68th Cong., 2d sess. (1925). 

4. S. 4490, 70th Cong., 2d soss. (1928). 

5. 288 IJ.S, 344 (1933). 

6. S. 293.5, 72d Cong., ist ses.'!. (1932). 
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gaining and to control marketing pools. During the hearings 
on this bill. Representative Lewis brought in a bill ’ based 
largely on the British Coal Mines Act of 1930. Both bills were 
under consideration when the NRA was set up in 1933 and 
were accordingly dropped. 

One of the first codes of fair competition to be established 
under the National Industrial Recovery Act was the Bitumi- 
nous Coal Code, and it was one of the most successful. The 
industry appeared to be ripe for some form of self-regulaticm, 
and the code was embraced with considerable enthusiasm. 
Prices rose, wages rose, hours of labor were reduced, and trade 
practices were regulated. Collective bargaining was guaranteed 
and the United Mine Workers of America lost no time in or- 
ganizing the industry. The success of the code was, however, 
relatively short-lived. There were administrative difficulties 
due to the lack of adequate staff. It was found difficult to 
stabilize prices or to co-ordinate the prices set up in different 
areas. The co-operative spirit waned and cutthroat competi- 
tion began to creep back in. It was much more difficult to main- 
tain minimum prices than it had been to maintain maximum 
prices during the War. It began to appear that the industry 
was not capable of the self-discipline necessary to stabilize it- 
self, and that more effective and direct federal control was 
necessary if a return to chaos was to be avoided. When the 
National Industrial Recovery Act was invalidated by the Su- 
preme Court in May 1935,® all efforts to retain or enforce the 
coal code were abandoned. 

2. STEl’S IN THE LEGISLATIVE HISTORY OF THE GUFFEY ACT 

OF 1935 

In May 1934, officers of the United Mine Workers began 
consultations with a committee of operators of the National 
Coal Association set up under the code to see if a mutually 
satisfactory bill could be worked out for submission to Con- 
gress. This joint committee worked for five months but was 
unable to reach an agreement. The joint report of the inter- 
national officers of the United Mine Workers to the 34th Con- 

7. H.R. 9924, 72d Cong., ist kss. {1932). 

8. Schechter v. United States, 295 U.S. 495 (1935). 
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<.«titutional Convention summarized the net results of this 
effort: 

After some fourteen months’ operation of the Recovery Code, 
sensing the reluctance of officials to enforce it and yielding to the 
pressure of large consumers, price chiselers began to appear and 
multiply in the nation's markets, and the need for more effective 
legislation became clear. 

In the summer of 1934, a joint legislative committee of represent- 
ative operators and officials of your organization was formed to pro- 
mote such legislation. After numerous sessions it became manifest 
that the committee as such could not agree owing to the divergent 
views of many of the operators. The discussions, however, con- 
tinued, and the offices of the United Mine Workers were made an 
open forum for operators, mine workers, wholesalers, retailers and 
representatives of consumers. The results were submitted to certain 
members of Congress and in January 1935 Senator Guffey in the 
Senate and Congressman Snyder in the House introduced the bill, 
since known as the Guffey-Snyder Bill." 

The Guffey-Snyder bill,'" introduced in January 1935, was 
drafted mainly by Henry Warrum, general counsel of the 
United Mine Workers. It was modeled largely upon the Lewis 
bill of 1932," which in turn had followed the British Coal 
Mines Act of 1930. Shortly after its introduction. Representa- 
tive Lewis and Senator Hayden reintroduced the Lewis bill. 

The provisions of the original Guffey-Snyder bill throw light 
upon the way in which thinking upon this important problem 
developed. These provisions were as follows: (a) The produc- 
tion and distribution of coal is ‘affected with a public interest.’ 
(b) A national bituminous coal commission was to be created 
in the Department of the Interior. Three of its five members 
were to be dissociated from the coal mines or oil industries, 
one was to represent coal producers, and one the miners, (c) 
A bituminous coal labor board of three members, appointed 
by the President, was to be set up in the Department of Labor, 
(d) A code of fair competition was to be established. A tax of 
25 per cent on the sale price of coal was to be levied, and 99 
per cent of this tax was to be returned to those who signed the 

9. Proceedings of the 34th Constitutional Convention of the United Mine 
Workers of America (1936), vol. i, a6f. 

10. S. 1417 and H.R. 4661, 74th Cong., 1st sess. (193,5). 

11. Supra, 371. 
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code, (e) Twenty-four districts were to be established. In each 
was to be set up a board of six: five members selected by the 
producers voting on a tonnage basis; the other member chosen 
by the organization of employees representing the preponder- 
ant number of employees in the industry— which meant, of 
course, the United Mine Workers, (f) A national coal-producers 
board was to be created, composed of representatives appointed 
by the district boards. This board was to allot tonnage quotas to 
each district upon the basis of estimates provided by the dis- 
trict boards of the amount that could be disposed of. The dis- 
trict boards in turn were to assign proportions of the quota to 
the individual mines in the district, (g) Maximum and mini- 
mum prices of coal were to be fixed by the district boards, 
subject to the approval of the commission, (h) The Secretary 
of the Interior was to set up a national coal reserve by pur- 
chasing coal lands on approval of the commission. This was to 
check the wasteful and excessive production of coal. No lands 
in the reserve were to be mined or leased without permission 
of the commission. Three hundred million dollars was to be 
appropriated for this purpose. 

Tlie bill was referred to the Senate Committee on Interstate 
Commerce. Hearings were held by a subcommittee in Febru- 
ary and March of 1935. As modified by the subcommittee the 
bill was introduced again on April 2 by Senator Guffey, re- 
ferred to the Committee on Interstate Commerce, and reported 
back on April 11. No action on this bill was taken and it was 
later replaced by the bill which, in the meantime, had passed 
the House. In the House the revised Guffey-Snyder bill had 
gone for hearings to a subcommittee of the Committee on 
Ways and Means. During these hearings vigorous opposition 
was presented, partly on general economic grounds and partly 
on constitutional grounds. The constitutional doubts were 
enormously increased by the Supreme Court’s decision in the 
Schechter case in May 1935.” It looked for a time as though 
the subcommittee would fail to report the bill favorably. In 
the course of its deliberations. President Roosevelt sent his 
famous letter of August 16 urging the committee to report the 
bill and declaring, ‘I hope your committee will not permit 

IS. H.R. 8479, 74th Cong., 1st scss. (1995). 

13. Supra, 371. 
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doubts as to constitutionality, however reasonable, to block the 
suggested legislation.’ “ The subcommittee lined up four to 
three against the bill but reported it to the full committee 
without recommendation. Of the twenty-five members of the 
Committee on Ways and Means, fourteen opposed the bill. 
The committee finally reported it out by a vote of 12 to 11, 
with two members not voting. The bill had been modified in 
the committee to conform to the Schechter decision and also 
to incorporate certain compromises which had been reached at 
the so-called Shoreham Conference at which representatives of 
producers and labor had been able to adjust some of their dif- 
ferences. The committee’s bill,*® as thus amended, was intro- 
duced by Representative Snyder on August 13, referred to the 
Committee on Ways and Means, and reported back the fol- 
lowing day. It was made a special order on August 16, was de- 
bated, amended, and passed on August ig by a vote of 195 to 
168. 

On August ig the House bill went to the Senate, where it 
was substituted for the Senate bill. Debate began in the Sen- 
ate on August 20. The bill was amended and passed by the 
Senate on August 22 by a vote of 45 to 37. The House dis- 
agreed with the Senate amendments and a conference was 
agreed to. The conference report passed both houses on Au- 
gust 23. The vote in the House was 186 to 150; in the Senate 
no roll call was taken. The bill was signed by the President 
on August 30. 

3. PROVISIONS OF THE BITUMINOUS COAL CONSERVATION ACT 

OF 1935 

As finally passed, the Act *“ lacked two important provisions 
found in the original bill. The provisions for the establish- 
ment of quotas, modeled presumably upon the British Act of 
1930, and for the creation of a bituminous coal reserve were 
eliminated. The Act contained the following provisions: (a) 
It was to continue in force for four years, (b) It created the 
National Bituminous Coal Commission in the Department of 
14. 79 Cong. Rec. 13449. 
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the Interior to report annually to the Secretary of the Interior. 
There were five members appointed by the President with the 
consent of the Senate for four-year terms. All members were to 
be disinterested and there were no representatives of labor or 
industry. The commission was to fix maximum prices if the 
interests of the consuming public required it. It was to hold 
hearings on complaints of unfair trade practices, a list of 
which, borrowed from the coal code, was incorporated in the 
Act, and it was to issue orders restraining them. It was to make 
studies and investigations looking to the increase of the use of 
coal, safety in mines, and the rehabilitation of displaced 
miners. It was to study the problem of production control 
(since the quota provisions had been dropped) and report to 
Congress through the Secretary of the Interior by January 6, 
1936. It was to appear before the Interstate Commerce Com- 
mission in any cases on freight rates on bituminous coal, (c) 
A new provision created a Consumers’ Counsel, also in the 
Department of the Interior, to report annually to the Secre- 
tary. This officer, appointed by the President and the Senate, 
was to appear in the interests of consumers in any hearing 
before the commission, to conduct any independent investiga- 
tion to enable him to represent the consumers, and to call on 
the commission for information for this purpose, (d) A Bitu- 
minous Coal Labor Board of three members was set up 
‘assigned to the Department of Labor’; it was appointed by the 
President and Senate, and consisted of a representative each 
of labor and the producers, and a disinterested chairman. It 
was authorized to adjudicate disputes regarding collective bar- 
gaining and interference therewith, to order and, if necessary, 
conduct elections of representatives of labor, and to order code 
members to deal with representatives of labor in collective 
bargaining. It could offer to mediate disputes and upon the 
written request of the parties it could arbitrate them. Wage 
agreements negotiated through collective bargaining with two- 
thirds of the tonnage producers of any district were to consti- 
tute the minimum wages for the district and were filed with 
the Coal Labor Board, (e) Twenty-three districts were created 
for nine minimum price areas, (f) In each district was created 
a District Board, composed of from three to seventeen mem- 



376 National Bituminous Coal Commission 

bers holding two-year terms. One member was to be selected 
by the labor organization representing the preponderant num- 
ber of employees in the district (not in the industry as in the 
original bill), one-half of tlie others was to be chosen by a 
majority of the producers, and the other half by the producers 
voting on a tonnage basis. The district boards were to fix 
minimum prices in the districts, subject to revision by the 
commission. The boards were also to send to the commission 
statistics showing actual production costs, (g) A tax of 15 per 
cent was laid on the sale price of coal at the mine and a 90 
per cent drawback was allowed to those who signed and ob- 
served the coal code. 


4. TOPICS AND ISSUES IN HEARINGS AND DEBATES 

The debates on the Guffey bill reflected to some degp"ee the 
heavy pressure brought to bear by the United Mine Workers 
as well as by the President. They reflected sharp differences in 
basic economic philosophy and they covered extensively the 
constitutional issues. But there was no thorough discussion of 
the administrative aspects of the new legislation and many of 
its unique and interesting features received no comment at 
all. The topics related to the present field of inquiry were as 
follows: 

a. Self-regulation versus government regulation 

The bill represented an interesting experiment in the field 
of industrial self-regulation, an experiment without precedent 
in the field of federal control. In so far as they could agree on 
anything, the producers favored self-regulation rather than 
direct government regulation. Only thus, they urged, could 
there be sufficient flexibility to meet the complex and chang- 
ing problems of the industry. Part of this self-regulation was 
to operate under immunities from antitrust prohibitions. It 
was strongly urged by industrialists who opposed the bill that 
no new commission be created but that the Federal Trade 
Commission be made into a judicialized fxilicy-determining 
body with authority to grant immunity under the antitrust 
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laws to certain trade associations in the industry.^’ Representa- 
tives of the American Bar Association appeared before the 
Senate subcommittee to protest against having the district 
boards chosen by the producers and the labor unions. They 
argued that these boards should be government officials ap- 
pointed by direct government authority. To invest unofficial 
bodies such as these with legal powers was a dangerous and 
unconstitutional innovation. When the Supreme Court inval- 
idated the Guffey Act the following year it specifically men- 
tioned that legislative power had been invalidly delegated to 
non-official bodies. The Act as passed was a compromise be- 
tween self-regulation and government regulation; but as the 
debates on the bill progressed the changes made all tended to 
stiffen governmental control at the expense of self-regulation. 

b. Interest representation on the commission 

The original bill had sought to enlist the services of both 
labor and the producers in the regulatory process. Labor itself, 
speaking through the officials of the United Mine Workers, 
was eager to have direct labor representation on the coal com- 
mission, althougli they did not insist upon any fixed quota. 
Henry Warrum and John L. Lewis both urged this. Lewis 
distrusted persons appointed as ‘disinterested,’ and declared 
that they were seldom sympathetic to the labor point of view.®® 
The producers apparently did not feel the need for direct 
representation. They were willing to have all the members of 
the commission ‘disinterested’; they said that the commission 
was similar in its functions to the Interstate Commerce Com- 
mission and its members should have similar qualifications.®* 
The operators who desired direct representation could not 
agree on the basis on which it should be ivorked out.®® The 
chief opposition to interest representation came from the large 

17. Hearings before a subcoinmiiiee of the House Committee on Ways and 
Means on H.R. 8479, 74th Cong., isi scss. (1935). 49J f. 

18. Carter v. Carter Coal Company, 298 U 3 . 238 (1936). 

19. Supra, note 17, op. cit. 68. 

20. Hearings before a subcommittee of the Senate Committee on Interstate 
Commerce on S. 1417, 74th CiOng., 1st sess. (1935), 609 f. 

21. Ibid. 431. 

22. Ibid. 611 if. 
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consumers of bituminous coal, such as the railroads and the 
steel industry. They feared, and perhaps reasonably, that a coal 
commission representing the miners and the producers would 
be tempted to raise wages and prices unreasonably and leave 
the consuming public to pay the bill.^’ 

c. Consumer protection through the Consumers’ Counsel 

It was felt that the consuming public, which had often paid 
through tlie nose before, was not adequately protected from 
price exploitation merely by having the coal commission com- 
posed of disinterested persons. Something more was needed, 
and this was provided through the establishment of the inde- 
pendent officer known as the Consumers’ Counsel, an officer 
completely independent of the commission and actively guard- 
ing at all times the interests of the consumer. 

d. Merger of powers 

The familiar argument that incompatible powers were 
merged in the proposed commission was presented, but the 
issue was not discussed at any lengtli. Mr. Louis Caldwell, a 
distinguished lawyer long interested in this problem, presented 
a brief ** before the House committee, criticizing the new com- 
mission on the ground that it merged prosecuting and judicial 
functions and charging also that judicial power was given to 
the commission in violation of the Constitution. 

e. Civil service requirements 

The original Guffey bill exempted all employees of the coal 
commission and the coal lalx)r board from civil service re- 
quirements. This brought sharp attack in the Senate from 
Senator Walsh of Massachusetts and Senator Norris of 
Nebraska. They asserted that the commission must be pro- 
tected from the undermining influence of patronage mongers. 

23. Ibid. i6g. 

24. Siaiement in Opposition to the Minimum-Pricc-Fixing Features of tlie 
Culfcy-Snyder Bill, June 25, 1935- 

25. 79 Cong. Rec. 1407G. 

26. Ibid. 14077. 
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Finally, after some discussion, the staffs of the commission, the 
labor board, and the Consumers’ Counsel were put under civil 
service requirements. 


f. Bipartisanship 

The Senate amended the Guffey bill to establish the cus- 
tomary rule of bipartisanship with respect to the membership 
of the commission. No debate took place on this point and the 
amendment was dropped out during the deliberations of the 
conference committee. Neither house sought to reinstate it. 

g. Location of the commission and the Consumer^ Counsel in 
the Department of the Interior 

The Davis-Kelly and Lewis bills of 1932 had proposed a 
wholly independent bituminous coal commission. The Guffey- 
Snyder bill as proposed and finally passed placed the Bitumi- 
nous Coal Commission and the Consumers’ Counsel ‘in the 
Department of the Interior.’ This gave to these bodies an en- 
tirely unique status. No other independent regulatory com- 
mission was thus located inside one of the regular executive 
departments. The status thus created was somewhat similar to 
that proposed by the President’s Committee on Administrative 
Management for the judicial sections to be created out of the 
independent regulatory commissions.^' In the case of the Coal 
Commission, however, there was no suggestion of separating 
the administrative from the judicial functions of the agency. 
It is an interesting fact that there was no discussion either be- 
fore Congressional committees or in Congress of this unique 
arrangement. There was no explanation of why the arrange- 
ment was made, or what the practical implications of it were 
supposed to be. As established, the relation between the com- 
mission and counsel and the department rvas as follows: The 
budget of the commission and the counsel, and in some cases 
their supplies, were cleared through the Department of the 
Interior, and the annual reports to Congress also passed 
through the office of the Secretary of the Interior. The Secre- 

17. Report with Special Studies, S9'4s. 
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tary, however, had no authority over the personnel of either 
agency or over any phase of the administration of the Act. Cer- 
tainly he had no power to pass upon or revise any of the com- 
mission’s orders or decisions. After some experience under the 
arrangement, Secretary Ickes testified before a subcommittee 
of the House Committee on Appropriations regarding the 
actual relations between the Coal Commission and his own 
department. He said: 

. . . The Coal Commission is not within our jurisdiction at all. 
We have nothing to do with it. We clear their budget, but that is 
about all. We make no appointments for them, and we have noth- 
ing to do with the policies. I would like to say a word on that point. 
This does not go to the question of the Budget so much as to the 
question of general legislative policies. 

In the President’s reorganization plan he brought out the fact 
that there are a good many independent agencies set up from time 
to time in the Government which are not under any department, 
and it has been indicated that there should be some measure of con- 
trol of them . . . 

I said to Senator Guffey at the time of his first bill that I did not 
believe in responsibility without power. They placed it in the In- 
terior Department, but that does not mean that we have a particle 
of control over it. It had as well be outside, .so far as we arc con- 
cerned. 1 do not know of anything going on in the Coal Com- 
mission, except what I read in the news2Japers.“* 

Mr. Henry Warrum, who had heljjed draft the 1935 Act, told 
a subcommittee of the Committee on Ways and Means that 
the Coal Commission ‘in one sense of the word got nothing 
but a roof over their heads in the Interior Department.’ But 
he did not elaborate this. 

A competent student of the whole problem summed up the 
relation between the commission and the department in the 
following words: 

. . . The Commission was completely independent of the Depart- 
ment of the Interior. That department exercised no control over 
Commission personnel or over the administration of the act. The 
annual reports of the 1935 Commission were printed in the annual 

*8. Houtie Hearings on the Interior Department Appropriation Bill for iggg, 
75th Cong., 3d sess. (1338), Part i, jgr, 

ag. Supra, note 17, op. cit. 84. 
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reports of the Department of the Interior. The annual reports of 
the 1937 Commission were printed separately and were merely sent 
to the office of the Secretary of the Interior for forwarding to Con- 
gress. The budget, and, in some cases, supplies were channeled 
through the Department of the Interior. The presumption is that 
the budget officer of that Department could have recommended re- 
ductions, but he never did so since the Commission was regarded as 
‘independent.’ Actually the Commission dealt with the Budget Bu- 
reau directly, even though going through the formality of present- 
ing its estimates through the Interior Department, and the Budget 
Bureau exercised a far greater control than the Interior Department 
in not allowing some of the budget estimates of the Commission. 
■Although the relationship of the Commission to the Department of 
the Interior, as provided in the Coal Act, is not without precedent, 
it is difficult to see what is accomplished by such an arrangement.’" 

In the summer of 1936, Chairman Hosford of the Coal 
Commission commented to the writer upon the commission’s 
status in the Department of the Interior. He suggested that 
the Guffey Act was mainly a conservation act, and that the 
position of the commission in the department may have been 
owing to a desire to place all conservation activities in a single 
department. The operators in general preferred to see it inde- 
pendent. Labor Wtis willing to have it in the department but 
demanded for it an independent status within the department, 
because some of the officers of the United Mine Workers dis- 
trusted the Bureau of Mines, and did not wish to have the new 
Coal Commission placed on a basis of equality with it. Mr. 
Hosford said that the commission had been wholly free from 
interference of any kind from the department. Budgetary con- 
trol by the department had been a help rather than a hin- 
drance, and he described the department’s relation as that of a 
protector, ‘like a big brother.’ He felt tliat independence with 
respect to its major tasks was desirable during the commission’s 
formative period, since it jrerraitted quick action and freederm 
from red tape. He thought that after the experimental period 
had passed it might be wise to give the commission bureau 
status within the department. 

30. Baker, op. cit. 104 f. of manuscript. 
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B. The Coal Commission of 1937 

I. BACKGROUND— INVALIDITY OF THE ACT OF 1 935 

Everything seemed to conspire to get the 1935 Coal Commis- 
sion and Guffey Act off to a bad start. The bill passed Congress 
after the passage of the regular appropriation bill for 1936. 
Money for creating the new commission would thus have to 
be provided in the deficiency appropriation bill. A filibuster 
in the Senate, however, prevented tlie passage of this bill, 
which carried an item of $200,000 for the administration of 
the Act. The commission was therefore obliged to borrow sup- 
plies, office space, and personnel. Most of these were contrib- 
uted by the Department of the Interior under an arrangement 
whereby the commission was to repay when it received its own 
funds. Some of the staff was taken over from the defunct NRA. 
The commission retained a skeleton form until the passage in 
January 1936 of an adequate appropriation. The Consumers’ 
Counsel had begun operating with a borrowed staff of four 
persons. Besides being left without money, the commission 
encountered great difficulties in getting the district boards to 
co-ordinate bituminous 'coal prices amongst the various dis- 
tricts. Some of the boards set up to fix these prices were accused 
of not wanting to reach an agreement. The troubles of the 
Coal Labor Board were equally serious. It confronted a tre- 
’mendous labor problem with inadequate funds and no em- 
ployees except a few borrowed from the Department of Labor. 
It therefore found itself unable to cope with the task effectively. 

Within twenty-four hours after the passage of the Guffey- 
Snyder Act, President Carter of the Carter Coal Company 
began court action to enjoin the enforcement of the statute. 
Although this was thrown out as being prematurely brought, 
it was later brought again. By the end of 1935 over eighty suits 
were pending, either attacking the validity of the entire statute 
or seeking to enjoin the collection of the tax. In May 1936 the 
Supreme Court, in a 6-to-3 decision, invalidated the labor sec- 
tions of the Guffey Act and held that the price-fixing provi- 
sions were so closely connected with them as to render the 
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entire statute void. This was the case of Carter v. Carter Coal 
Company.’^ 

The Carter case reduced the commission to a skeleton; it 
was left with no important substantive job. Two days after the 
Carter decision Senator Guffey introduced a coal bill which was 
substantially like the Act of 1935 minus the labor provisions. 
Representative Vinson introduced it in the House. The Senate 
committee held hearings but the House committee did not. 
The bill passed the House but Senate action was prevented 
by the threat of a filibuster by Senator Holt of West Virginia 
at the end of tlie 74th Congress, and the bill died. 

2 . STEPS IN THE HISTORY OF THE GUFFEY-VINSON ACT OF 1 937 

On January 6, 1937, Senator Guffey reintroduced his bill, 
and Representative Vinson again introduced essentially the 
same measure in the House.“ These were essentially the bills 
introduced in 1936. Senator Guffey had made the reintroduc- 
tion of the measure the subject of a campaign pledge as well 
as a definite promise to the United Mine Workers. Hearings 
on the bill were held by a subcommittee of the Senate Com- 
mittee on Interstate Commerce but these hearings were nar- 
rowly limited. A few congressmen appeared but only three 
outsiders came. Most of the hearing was given over to the tes- 
timony of Chairman Hosford of the Coal Commission. The 
Senate committee brought in a brief rejjort, as did the Ways 
and Means Committee of the House, al^ough the latter held 
no hearings. Debate in each house was very brief and there was 
minority criticism of the failure of the two committees to hold 
adequate public hearings. The bill passed the House on March 
II. No record vote was taken but a motion to recommit was 
defeated by a vote of 39 to 340. The bill passed the Senate on 
April 5 by a vote of 58 to 15. The bill went to conference and 
the conference report passed the Senate on April 9 and the 
House on April 12, without record vote in either case. It was 
signed by the President on April 26, 1937.’* 

31. «g8 U.S. 238 (1936). 33. Act of April 26, 1937, 50 Stat. at L. 72. 

32. S. 1 and H.R. 4985. 75th Cong., ist sess. (1937). 
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3. MAJOR CHANGES IN THE LAW 

While much of the Act of 1935 was retained, it was impera- 
tive to make some changes and it seemed desirable to make 
others. These may be summarized as follows: 

First, the declaration of policy in the Act, which had been 
criticized by the Court in the Carter case, was changed. The 
new Act declared that the regulation of prices and unfair prac- 
tices in the bituminous coal industry was necessary to the pro- 
motion of interstate commerce and to the removal of burdens 
and obstructions therefrom. 

Second, the National Bituminous Coal Commission was in- 
creased to seven members: two experienced bituminous coal 
mine workers, two experienced producers, and the other three 
disinterested. None could have any financial interest in any 
phase of the business. 

Third, the taxing arrangements were changed. A tax was 
laid of Iff per ton and an additional tax of igi/^ per cent of 
the fair market value of coal at the lime of sale was levied on 
non-code producers. 

Fourth, minimum prices and marketing regulations instead 
of being adopted by district boards of twenty-three producing 
areas subject to review by the commission were now to be 
adopted by die commission on recommendation of the district 
boards. 

Fifth, the labor provisions of the 1935 statute were omitted. 
There was, however, a declaration of policy that labor had the 
right to organize and engage in collective bargaining, and the 
government was forbidden to purchase coal not produced in 
accordance with this policy. 

Sixth, the provisions regarding price fixing and unfair trade 
practices were applied to intrastate commerce when such com- 
merce unjustly discriminated against interstate commerce. 

Seventh, the Consumers’ Counsel remained in the Depart- 
ment of the Interior but reported directly to Congress instead 
of through the Secretary. 

Eighth, civil service requirements were substantially relaxed. 

Ninth, a new and more specific separability clause was in- 
serted. 
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4. TOPICS AND ISSUES IN HEARINGS AND DEBATES 

No very extensive or illuminating discussions or debates 
took place on the 1937 Act. We may comment brkfly, how- 
ever, upon a few of the issues which had to be faced and the 
points of view which emerged witli respect to them: 

a. Constitutional problems 

It is not relevant to this study to deal with the constitutional 
problems involved in drafting the new statute. The committees 
of Congress approached this problem seriously, for they had 
no desire to write again a statute which would be held void. 
John Dickinson, who had defended the 1935 Act in the Su- 
preme Court, aided in drafting the new bill. Solicitor General 
Reed was summoned before the Committee on Ways and 
Means to express an opinion on the constitutional issue. While 
there was no report of his testimony. Representative Vinson 
intimated that he had taken a favorable view of the proposed 
legislation.** The chairman of the House committee asked the 
Attorney General for an opinion on the constitutionality of 
the bill only to be told that in accordance with law and long- 
established precedents, the Attorney General could not give 
Congress constitutional advice on pending legislation.'* 


b. Interest representation on the Bituminous Coal Commission 

Under the Act of 1935 the commission was composed of five 
disinterested persons. In approaching the new statute, labor 
demanded definite representation on the commission in order 
to provide that protection for its interests which had been 
struck down by the Supreme Court when it invalidated the 
labor sections of the earlier Act. The position of labor on this 
point was presented by John L. Lewis before the Senate Com- 
mittee on Interstate Commerce. In the hearing on the 1936 
bill he said: 

Now, as the quid pro quo of supporting this bill, the United 
Mine Workers agree that the bill should provide for representation 

S4. 81 Cong. Rec. soji. 35. Ibid. S040. 
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of the workers, as such, by two members on the Commission. Why? 
Merely because the right to fix the price levels of the industry, car- 
ries with it the rights to fix the wage structure and the living stand- 
ards of the workers in this industry. And we think our people have 
more right to be heard in the courts of last resort, as affecting this 
industry, before those prices are fixed. That is the reason we want 
two representatives of labor on this enlarged commission of seven.*® 

Mr. Lewis was prepared to force this demand even if direct 
representation for labor was felt to require as a logical corol- 
lary the direct representation of producers. He was supported 
by Mr. Charles O’Neill, chairman of the legislative committee 
of coal operators. Mr. O’Neill said: 

This is my attitude about that. Senator: The old act provided 
certain protections and set up certain principles, granting to the 
labor employed in the coal mines certain rights under the law. 
Those provisions were struck down by the Supreme Court. And the 
result of it is that in this bill there is no room for proper provisions 
for the protection of labor. Consequently, the theory back of sug- 
gesting an increased membership for the Commission, and the plac- 
ing of representatives of industry upon it, was to give labor some 
representation on the Commission— where the prices that would be 
fixed were indirectly going to control labor’s wages— so that labor 
would have some voice, somewhere along the line, in the official 
fixing of the prices which finally meant their wage scale. And that 
is the only way we knew how to obtain a voice for labor on that . . . 

I suppose it was a natural corollary that the producers should be 
represented. I do not know whether the producers would insist 
upon that or not. In my judgment 1 do think that labor ought to 
be recognized somehow in the bill.*' 

This representation of specific interests on the commission was 
attacked by Senator Borah, who feared that a combination of 
the two groups of representatives might fix prices so high that 
the consumer would be exploited. He urged that a majority, 
at least, of the commission ought to represent the public.*® 

g6. Hearings before the Senate Committee on Interstate Commerce on S. 4668, 
74th Cong., ad sess. (1936), aig. 

37. Ibid. aiof. 

38. 80 Cong. Rec. 10079. 
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c. Price fixing by government agency versus unofficial agency 

There had been sharp attack on the provisions of the Act 
of 1935 under which the district boards had fixed minimum 
prices and set up marketing regulations subject to the approval 
or modification of the commission. The American Bar Associa- 
tion had objected to this on the ground that governmental 
authority was being farmed out to unofficial agencies.'* The 
Supreme Court, in the Carter case, had referred to the arrange- 
ment with disapproval, though it had not been made the direct 
basis of the Court's decision." The Act of 1937 transferred to 
the commission the power to adopt minimum price and market 
regulations upon the proposal of the district boards. Actually 
there was no practical difference between the two provisions, 
but there was a substantial difference in legal theory which 
won the ultimate approval of the American Bar Association 
representatives for the new Act. The commission was given the 
further authority to remove members of the district boards for 
cause. 

d. Status of the commission in the Department of the Interior 

Again there was no discussion or explanation of the unique 
status of the Coal Commission and the Consumers’ Counsel in 
the Department of the Interior. At the request of the Con- 
sumers’ Counsel he was allowed to report directly to Congress 
but he still remained in the department. The only allusion to 
the matter was made by Representative Dingell in the House. 
He did not clearly understand the relation as it existed. He 
said: 

Mr. Chairman, I was not altogetlicr willing to go along on the 
question of whether or not this commission should be under the 
&cretary of the Interior. I thought possibly it would have been wise 
to make of this an independent commission, responsible directly to 
Congress, but I agreed to submerge my ideas in the matter, provided 

39. Hearings before a subcommittee of the Senate Committee on Interstate 
Commerce on S. 1, 75th Cong., 1st sess. (1937). 63. 

40. Carter v. Carter Coal Company, agS U.S. 238 (1936) at 311. 
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the consumers’ interests were carefully considered and fully pro- 
tected.*^ 

Mr. A. H. Feller has made the suggestion that the commission 
was kept in the department ‘perhaps because it was felt that 
the prior situation of the commission should not be changed 
pending Congressional action on the President’s message of 
January 18, 1937, which recommended that all independent 
agencies be placed “in” executive departments.’ 

e. Civil service exemptions 

The Coal Commission had tried to secure relaxation of the 
civil service requirements imposed by the Act of 1935. Chair- 
man Hosford declared that the commission was badly ham- 
pered in setting up its staff and in securing properly experi- 
enced people.*’ The new Act made these relaxations exceed- 
ingly generous. They were so substantial, in fact, that they re- 
sulted in a situation which came a little later on to verge upon 
the scandalous and which gave rise to severe criticism and ulti- 
mate reorganization of tlie commission. 


C. Abolition of the Bituminous Coal Commission 

On May 9, 1939, President Roosevelt submitted to Congress 
Reorganization Plan No. ii, under the Reorganization Act 
passed a month earlier. By a provision of this plan the Na- 
tional Bituminous Coal Commission was abolished and its 
functions transferred to the Department of the Interior,** 
where it has since been set up as the Bituminous Coal Divi- 
sion. The office of Consumers’ Counsel was also abolished and 
the duties given to the Solicitor of the Department of the 
Interior. In making the change the President observed: 

. . . Thus the task of conserving the bituminous-coal resources of 
the country may be carried on directly by the head of the Depart- 
ment principally responsible for the conservation of fuel and other 

41. 81 Cong. Rec. X055. 

4S. A. H. Feller, ‘Frospectus for the Further Study of Federal Administrative 
Law,' Yale Law Journal (1938), vol. XLvn, p. 654, note 41. 

43. Supra, note 39, op. dt. 347 f. 

44. 84 Cong. Rec. 5*85. 
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mineral supplies. The Qrngress placed this Commission in the De- 
partment of the Interior, but experience has shown that direct ad- 
ministration will be cheaper, better, and more effective than through 
the cumbersome medium of an unnecessary commission.*" 

Under the statute reorganization plans submitted by the 
President take effect unless within sixty calendar days tlie two 
houses of Congress pass a concurrent resolution of disapproval. 
An effort was made to secure the Congressional disallowance 
of Plan No. 11, which embodied many changes besides that 
affecting the Bituminous Coal Commission. The effort failed 
when the Senate rejected without debate a resolution of dis- 
approval. In the Senate discussion of the resolution, Senator 
Holt inquired: ‘Were any tears shed over the demise of the 
Bituminous Coal Commission?’ And Senator Byrnes replied: 
‘I knoAv of none.’ ** Thus the National Bituminous Coal Com- 
mission passed out of the picture, apparently unlamented. 


IV. THE CIVIL AERONAUTICS AUTHORITY 

A. Background of Ff,deral Regulation of 
Civil Aeronautics 

The development of aviation has been speedy and dramatic, 
and has presented correspondingly pressing and difficult prob- 
lems. Orville Wright’s historic flight of izo feet was made on 
December 17, 1903; five years later Wright sold to the United 
States Army its first airplane. In 191 1 the first mail was carried 
by air between two Long Island towns. By the outbreak of the 
World War, European nations were outstripping this country 
in the technical development of aviation and on March 3, 
1915, President Wilson approved an Act* creating the Na- 
tional Advisory Committee for Aeronautics. This committee 
of unpaid members was given the duty of supervising, direct- 
ing, and conducting fundamental scientific research and ex- 
periment in aeronautics. It continues to carry on highly 
important scientific work in the field assigned to it. On May 
15, 1918, the first regular air mail service in this country was 

45. H. Doc. a88, 76 Cong., ist sess. (1939), 3. 

46. 84 Cong. Rec. 5502. 

I. Act of Mar. 3, 1915. 38 Stat. at L. ga8. 
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established between Washington and New York. The mail was 
carried by Army fliers who continued to render this service 
until igs6. 


I . THE MOVEMENT FOR THE REGULATION OF CIVIL AERONAUTICS * 

It soon became clear that government regulation at certain 
points was essential to the safe and proper development of avi- 
ation. The problem of safety was the first to command atten- 
tion. In 1922 and 1923 Senator Wadsworth of New York in- 
troduced two bills setting up a bureau of civil aeronautics in 
the Department of Commerce to establish federal safety regu- 
lations in the field of civil aviation. These passed the Senate 
but not the House. In the absence of federal action, the states 
kept hammering away at the edges of the problem, and by 
1925 nineteen states had laws regulating varying phases of it. 
In 1921, however, the Commissioners on Uniform State Laws 
had put on record their judgment that only federal legislation 
could adequately cope with the problem." 

In 1924 Colonel William Mitchell startled the country by 
his sensational charges against the Army and Navy air forces, 
and the private interests which he alleged they were serving. 
To investigate the Mitchell charges the House of Representa- 
tives set up a select committee under the chairmanship of Mr. 
Lampert to inquire into the operations of the United States 
air service. This committee conducted hearings from October 
1924 to March 1925 and brought in an elaborate report* in 
which it recommended a unified military air service and the 
regulation of civil aeronautics by the Department of Com- 
merce. 

President Coolidge appointed in the fall of 1925 a commit- 
tee of distinguished citizens under the chairmanship of Dwight 
Morrow to conduct a similar and independent investigation. 
This committee sat for some four weeks. Its report “ exonerated 
the Army and Navy of any maladministration, urged the keep- 

*. Cf. Charles S. Rhyne, The Civil Aeronautics Act (1939). 

3. Handbook of the National Conference of Commissioners on Uniform State 
Laws (1911), 289. 

4. H. Kept. 1653, Inquiry into Operations of the United States Air Services, 
68th Cong., ad sess. (19x5). 

5. Report of President's Aircraft Board, Nov. 30, 19x5. 
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ing separate of the Army and Navy air forces, but agreed with 
the Lampert committee’s recommendation that air commerce 
be regulated by the Department of Commerce. The reports of 
these two committees gave impetus to the movement for legis- 
lation which had been gathering strength in Congress and 
which resulted in the passage of the Air Commerce Act of 
May go, iggS." 

The Act of igs6 did not provide for any economic regula- 
tion. Its sponsors did not desire federal action which might in 
any way impede the growth of a new industry. The Act did, 
however, give the Secretary of Commerce broad legislative and 
administrative powers to provide for air safety. Under these 
provisions all aircraft moving in interstate commerce had to 
register with the department and be rated, and without satis- 
factory rating such aircraft could not be used. Pilots were simi- 
larly examined and rated, and could Ry in interstate commerce 
only under departmental licenses. On the request of any air- 
port, the department was to rate its air navigation facilities. 
Finally, the department was to draft and enforce air traffic 
rules. These important powers were delegated by Secretary 
Hoover to a new branch for aeronautics set up in the depart- 
ment under an assistant .secretary. In 1934 certain amendments ’ 
enlarged the government’s power to investigate accidents in 
civil aviation. The Act of 1926 thus amended remained the 
only federal regulation of civil aviation until 1938. 


2. THE AIR MAIL PROBLEM AND ITS INFLUENCE ON THE 
MOVEMENT FOR REGULATION 

The first federal law dealing with air mail was the Air Mail 
Art of February 2, 1925,® which gave to the Postmaster Gen- 
eral the authority to let contracts under specified conditions to 
private companies for the carrying of mail. The payment 
offered for the carriage of air mail proved an inadequate in- 
ducement to private capital and developments were very slow. 
The Act of 1925 was amended slightly in 1926 and in 1928. 

On April 29, 1930, Congress passed the Watres Act,® which 

6. 44 Stat. at L. 568. 

7. Act of June ig, 1934, 48 Stat. at L. iiig. 

8. 43 Stat. at L. 805. 9. 46 Stat. at I- 859. 
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gave to the Postmaster General broad powers of economic reg- 
ulation over air mail carriers. Under the policy of the Act pay- 
ment for the carriage of air mail was to serve as a subsidy to 
encourage and support civil aviation, and within the limits of 
the appropriations made available the Postmaster General had 
practically unlimited control over the air routes which might 
be flown and the compensation to be paid. Congress, in short, 
gave to the Postmaster General a blank check with which to do 
business with the aviation companies, and the results of this 
were more depressing than surprising. There were obvious 
favoritism and mismanagement in the administration of the 
Act, and in February 1933 the Black committee was set up in 
the Senate to investigate both tlie methods whereby air mail 
and ocean mail contracts had been acquired and the financial 
practices of the beneficiaries of federal subsidies. The Black 
committee did not immediately conduct public hearings but 
proceeded by other methods to uncover the facts. Its final re- 
port a year later presented unmistakable evidence of collu- 
sive bidding for air mail contracts and other objectionable 
practices. 

On February 9, 1934, Postmaster General Farley issued an 
order,'' effective in ten days, canceling all domestic air mail 
contracts. Farley’s action was based on information secured by 
the Black committee as well as on that which he had himself 
acquired. He explained that the contracts had been collusive 
and contrary to law and that some of them had been extended 
illegally by his predecessor. The efforts of the carriers to enjoin 
the cancellation by court action failed. The President then 
directed the Army to take over the carrying of the mail, and 
the unfortunate results of this brought matters to a crisis. The 
Army operation of the mail service resulted in sixty-six acci- 
dents and the killing of twelve pilots in less than three months. 
It was obvious that the Army was not equipped to render this 
important service. 

The acute situation thus created resulted in swamping Con- 
gress with bills. Over forty were introduced in one month 
during the second session of the 73d Congress (1934). Presi- 
dent Roosevelt wrote to Senators Black and McKellar out- 

10. S. Doc. 51, 74th Cong., ut sens. (1935). 

11. The New York Times, Feb. lo. 1934. p. 1, col. 2. 
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lining his views on appropriate legislation, and after a good 
deal of haggling and difficulty the Air Mail Act of June 12, 
1934,^^ was passed. This was fiankly designed to meet the tem- 
porary emergency which had arisen. It turned back the task of 
carrying the mail to private carriers but it subjected them to 
the authority of three different branches of the federal govern- 
ment. The Post Office was to award the air mail contracts and 
establish routes and schedules; the Interstate Commerce Com- 
mission was to fix the rates of compensation by quasi-judicial 
process; the Bureau of Air Commerce was to license pilots and 
planes. The Act also created a Federal Aviation Commission 
of five members appointed by the President ‘to report to Con- 
gress not later than February 1. 1935, its recommendations of a 
broad policy covering all phases of aviation and the relation 
of the United States thereto.’ This commission was promptly 
set up under the chairmanship of Clark Howell. While the 
Act of 1 934 authorized this broad investigation it did not itself 
provide for the regulation of any non-air mail carriers. 

B. The Drive for Ff.deral Regulation— The Act of 1938 

On March 26, 1934, Senator McCarran, a member of the 
Black committee, introduced a bill '• providing for the eco- 
nomic regulation of civil commercial aviation to be enforced by 
an independent commission. This was offered as a substitute 
for the air mail bill but was not passed. On January 30, 1935, 
the Federal Aviation Commission brought in its report.** It 
had done its work thoroughly and well. It presented 102 rec- 
ommendations relating to all aspects of the regulation of avia- 
tion. On the administrative side it recommended that: ‘There 
should be created an air commerce commission, its members 
appointed by the President by and with the consent of the Sen- 
ate for long terms . . . subject to merger by executive order 
at any time with any other lK>dy of a similar nature having 
similar functions.’ The Federal Aviation Commission exam- 
ined a proposal to give the Interstate Commerce Commission 
the power to regulate aviation and emphatically rejected it. 

IS. 48 Scat, at L. 933. 

13. S. 3187, 7Sd Cong., ad sess. (1934). 

14. S. Doc. 15, 74th Cong., ist sesa. (1935}. 
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On January 31 President Roosevelt sent the commission’s 
report to Congress, accompanied by a message in which he 
endorsed virtually all of the commission's recommendations 
save one. He disagreed with the proposal to set up an inde- 
pendent regulatory commission and urged that the task of 
regulation should be given to the Interstate Commerce Com- 
mission. Viewing the commission’s proposal as a temporary one 
he said: ‘Therefore in the interim before a permanent consol- 
idated agency is created or designated over transportation as a 
whole, a division of the Interstate Commerce Commission can 
well serve the needs of air transportation.’ On June 7, 1935, 
the President renewed his suggestion to Congress that the 
Interstate Commerce Commission be empowered to take over 
the regulation of aviation.^* 

On June 10, 1935, Senator McCarran introduced a bill to 
carry out the President’s recommendations. He was willing to 
support the President’s proposal although ‘never abandoning 
my thought or idea that it should be an independent commis- 
sion.’ ** The McCarran bill followed the lines of the Eastman 
bills then before Congress. Mr. Eastman, as Co-ordinator of 
Transportation, was promoting a program looking toward the 
centralized control of all transportation facilities. His water 
carrier bill and motor carrier bill were aimed to effect such 
centralization under the jurisdiction of the Interstate Com- 
merce Commission. The McCarran bill placed air carrier regu- 
lation in the same position. Hearings were held on the McCar- 
ran bill by a subcommittee of the Senate Committee on 
Interstate Commerce, of which Senator Donahey was chair- 
man. Many witnesses appeared including some of the most 
distinguished figures in the field of aviation. Mr. Eastman told 
the committee that the Interstate Commerce Commission 
should be given the authority proposed and said that the com- 
mission could competently handle the job.®® The bill was 

15. Ibid, iii f. 

iG. H. Doc. 221, 74th Cong., ist sess. (1935). 

17. S. 3027, 74th Cong., 1st sess. (1935). 

18. Hearings before a subcommittee of the Senate Committee on Interstate 
Commerce on S. 3659, 75th Cong., 3d sess. (1938), 6. 
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vigorously opposed by the Post Office Department and the 
Department of Commerce. At the conclusion of the hearings 
the bill was rewritten and reintroduced in the Senate, but 
while it was debated it did not come to a vote before the end 
of the 74th Congress. 

When the 75th Congress opened in January 1937, Senator 
McCarran promptly introduced his air carrier bill in two sec- 
tions, and companion bills were introduced in the House.*^ 
Senate and House committees held lengthy hearings and 
brought in favorable reports. But again no legislative action 
ensued. While there were other superficial reasons to explain 
this, the real reason lay in the conflicting pressures brought to 
bear by certain government departments. The situation had 
settled into a long stalemate between the Post Office and the 
Interstate Commerce Commission. Referring to this in a 
House debate the following year, Mr. Mapes of Michigan said: 

. . . After these two bills got on the calendars of the House and 
the Senate a monkey wrench was thrown into the machinery some- 
where, and no action was ever taken on either of them. The truth is 
that some of the departments opposed those bills because they pro- 
jKjsed to transfer some of the jurisdiction now being exercised by 
them over air commerce to the Interstate Commerce Commission.*’ 

At this point effective leadership seemed imperative; and at 
the suggestion of the Secretary of Commerce the President 
took a hand and created an interdepartmental committee on 
aviation. This committee was to review all pending proposals 
for air carrier regulation, attempt to iron out the difficulties 
involved, and bring in workable recommendations. It was com- 
posed of assistant secretaries or other high officials from the six 
executive departments which had an interest in aviation: State, 
War, Navy, Commerce, Post Office, and the Treasury. Why the 
Interstate Commerce Commission was left out in the cold did 
not appear upon the surface, but a year later Representative 
Withrow in the House debate on the civil aeronautics bill 
made this comment; 

... It seems rather peculiar that the Interstate Commerce Com- 
mission was not represented on that interdepartmental committee, 

21. S. 3420, 74th Cong., 1st sess. (1935). 

22. S. 2 and S. 1760; H.R. 5234 and HJft.. 4652; 75lh Cong., 1st sess. (1937). 
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but representatives of the I.C.C. were permitted only to testify be- 
fore that committee and their testimony is not available either to 
the House Committee on Interstate and Foreign Commerce or to 
the House itself. To me, this interdepartmental committee may be 
likened to a sewing circle. If you do not attend the sewing circle 
you get your feathers plucked. Believe me, in this particular in- 
stance they certainly plucked the I.C.C.** 

1. THE INTERDEPARTMENTAL COMMITTEE AND ITS BILL 

The Interdepartmental Committee on Civil Aviation was 
appointed in August 1937 and held hearings from October 
until early December. It called numerous witnesses and ac- 
cumulated much testimony. The record of its proceedings was 
never published, although it was preserved in typewritten 
form, and there was later criticism in Congiess that this body 
of material had not been made more readily available to Con- 
gressional committees. The committee proceeded to draft a 
bill which was described as a composite of all the bills of the 
last four or five years. This bill provided for the unified regu- 
lation of aviation both with respect to economic matters and 
safety. It proposed a civil aeronautics board of three members 
appointed by the President with the consent of the Senate. The 
chairman, appointed by the President, was to be the executive 
officer of the board. The President’s power to remove members 
of the board was unrestricted. Finally, it was provided that ‘die 
exercise or performance of any other power or duty of the 
Board which is not subject to review by courts of law shall be 
subject to the general direction of the President . . .’ This 
bill was sent to the President who placed it in the hands of 
Senator McCarran and Representative Lea on January 4, 1938. 

8. ACTION IN THE HOUSE— THE LEA BILL 

Mr. Lea, chairman of the House Committee on Interstate 
and Foreign Commerce, had a keen interest in aviation legis- 
lation and he promptly invited the assistance of the inter- 
departmental committee. The committee assigned for this 
purpose Mr. Clinton M. Hester, who had been an alternate to 

14. Ibid. 6505. 
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the representative from the Treasury on the interdepartmental 
committee and had also been chairman of its subcommittee for 
drafting; it also designated Mr. S. G. Tipton and Mr. F. D. 
Fagg, who was Director of the Bureau of Air Commerce. For 
about two months these gentlemen worked with Mr. Lea on 
the draft of an aviation bill. Four different drafts were made 
before one was secured which Mr. Lea was prepared to intro- 
duce and sponsor. One of these, it may be noted, was a draft 
embodying the general plan for commission organization sug- 
gested by the Brownlow committee,** which had prepared the 
proposals on which the President’s reorganization program was 
based. 

As a result of these efforts Mr. Lea, on March 4, 1938, intro- 
duced a bill *“ which was referred to the Committee on Inter- 
state and Foreign Commerce. The Lea bill provided for uni- 
fied economic and safety regulation of the aviation industry. 
It set up a civil aeronautics authority similar to that proposed 
by the interdepartmental committee, but with five members 
instead of three. It retained the provision giving the President 
direction over the powers and duties of the authority not sub- 
ject to review by courts of law. It set up an air safety board 
‘within the authority’ of five members to be appointed by the 
authority to investigate and report upon accidents. On March 
8 President Roosevelt in a press conference referred to this bill 
with approval and expressed the hope that it would be passed. 

Hearings were held on the Lea bill from March 10 to April 
1, and it was then referred to a subcommittee of the Commit- 
tee on Interstate and Foreign Commerce, which proceeded to 
give it careful study. Mr. Lea was chairman of this subcom- 
mittee. There had been objection in the full committee to the 
section in the bill providing for Presidential supervision of 
the functions of the authority not subject to review by the 
courts. Out of the further study of this provision came the 
proposal for the establishment within the authority of a sepa- 
rate administrator, a proposal which is attributed to Mr. Bul- 
winkle,*' although Mr. Hester and Mr. Wadsworth of New 
York were also working along the same lines. 

25. President’s Committee on Administrative Management, Report with Spe- 
cial Studies, 39-42, 203-43. 

26. H.R. 9738, 75th Cong., 3d sess. (1938). 27. 83 Cong. Rcc. 8868. 



39 ^ Civil Aeronautics Authority 

On April 28 the amended bill was reported out by the Com- 
mittee on Interstate and Foreign Commerce. A minority report 
was presented urging that the Interstate Commerce Commis- 
sion be given regulatory authority over aviation. This bill con- 
^i|ijed tliree major administrative provisions: It created a civil 
aeronautics authority of three members, appointed by the 
President and Senate for six-year staggered terms, and remov- 
able by the President only for stated causes. It established 
within the authority an administrator and a safety board, to be 
appoiiued by the President and the Senate. These officers had 
no fixed terms and were left removable by the President at his 
discretion. On May 6 the bill was made a special order on the 
House calendar and on May 18 it was debated and passed. 


3. SF.NATE ACTION— THE McCARRAN BII.L 

In January 1938 the President sent for Senator McCarran, 
gave him the draft of the interdepartmental committee bill, 
and told him that the original McCarran proposal in 1934 to 
establish an independent agency for the regulation of aviation 
was sound. On March 1 1 Senator McCarran introduced a bill 
which provided for an independent commission to exercise full 
power over the economic and safety aspects of aviation. He 
described it as ‘a new agency ... of the type Congress usually 
establishes to carry out under prescribed standards the duties 
which Congress itself is unable to perform.’ “ It was to be re- 
sponsible to Congress and not to the President. 

It might here be stated that from January to June, when 
the civil aeronautics bill was passed, there took place in the 
House and Senate a friendly— if sometimes acrimoniously 
friendly— battle to get an aviation bill passed under Senator 
McCarran ’s name which nevertheless contained provisions to 
which Senator McCarran was opposed. The senator had been 
for so many years the exponent of an independent commission 
for aviation, a type of control in which the others substantially 
agreed, that there was a disinclination on the part of everyone 
to steal his thunder and pass the bill under another aegis be- 
cause they differed with him on the matter of centering respon- 

*8. S. 3659, 75th Cong., 3d seas. (1938). 

19. Supra, note i8, op. dt. 9. 
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sibility for the commission in the President rather than in 
Congress. This was, however, a vital difference, since aviation 
is so closely allied to national defense; and it was a difference 
to which Senator McCarran was bitterly opposed. 

On March 30, therefore. Senator Truman and Senator Cope- 
land each introduced almost identical bills, both of which dif- 
fered from the McCarran bill particularly with respect to the 
scope of Presidential authority. Senator Truman’s bill ''® was 
referred to the subcommittee of the Committee on Interstate 
Commerce, of which he was chairman; Senator Copeland’s 
bill was referred to the Committee on Commerce, of which 
Senator Copeland was chairman. Senator Copeland’s interest 
in aviation dated back to the inquiry conducted by his com- 
mittee into the crash in which Senator Bronson Cutting was 
killed in the spring of 1935. 

The Copeland bill provided for an independent aviation 
authority of five members appointed by the President and the 
Senate; the personnel was to be bipartisan and the members 
were to hold office for six-year staggered terms. The President 
was to name the chairman who was to be the executive officer 
of the authority. There was no restriction upon the President’s 
power to remove members of tire authority. The President was 
given definite supervision over overseas and foreign air carriers 
and other closely allied matters. Brief hearings on the Cope- 
land bill were held on April 5 by the Senate Committee on 
Commerce of which Senator Copeland was chairman. On April 
6 and 7, a subcommittee of the Senate Committee on Interstate 
Commerce, of which subcommittee Senator Truman was chair- 
man, conducted hearings on Senator McCarran’s bill and Sen- 
ator Truman’s substitute bill. In tlie course of these hearings 
Mr. Hester testified that the Administration favored the 
Truman substitute rather than the original McCarran bill. 
Truman tried to secure substantial changes in the McCarran 
bill to make it conform to the provisions of the Truman bill 
and still make it acceptable to Senator McC,arran, but tire 
fundamental difference could not readily be bridged. For the 
time being things appeared to be badly tied up. 

30. Olfeml as a substitute in the nature of an amendment to S. 3659. 

31. S. 3760, 75th Cong., 3d sess. (1938). 
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On April 14 Senator McCarran introduced Si new bill"* 
which was referred to Senator Copeland’s committee, and five 
days later introduced the same bill so that it could be re- 
ferred to the Truman subcommittee. Senator McCarran, in the 
course of the Senate debate in May, explained his course of 
procedure as follows: 

Following the introduction of these measures, I undertook the 
preparation of a further draft designed to follow the outlines of the 
measures of the Senator from Missouri (Mr. Truman) and the Sena- 
tor from New York (Mr. Copeland), and, insofar as possible, the 
substance of the latter without undue sacrifice of the principles and 
provisions of Senate bill 3659 [the original McCarran bill]. This 
draft was introduced by me on April 14, 1938 as Senate bill 3845, 
which was referred to the Committee on Commerce, and on April 
19, 1938 was introduced as Senate bill 3864 and referred to the Com- 
mittee on Interstate Commerce. This draft retained in modified 
form the provisions of the measures of the Senator from Missouri 
and the Senator from New York for Presidential approval or disap- 
proval of certain action of the authority, specifically restricting that 
situation to overseas and foreign air transportation, and providing 
the manner in which such matters should be submitted to the Presi- 
dent."" 

On April 20 the Senate Committee on Commerce reported 
out the new McCarran bill with some amendments, and it was 
■'debated from May 7 to May 16; there was especially bitter con- 
troversy concerning the removal power of the President over 
the aeronautics authority. The McCarran bill restricted this 
removal power to the causes stated in the statute. Senator 
Truman introduced an amendment to eliminate these restric- 
tions on the President's removal power, urging this change on 
constitutional grounds."" Senator McCarran violently opposed 
the Truman amendment, and threatened to vote against the 
bill and also to have his name removed from it if the amend- 
ment were incorporated."' In spite of his opposition the 
amendment passed the Senate and the amended bill passed on 
May 16. 

SS S. 3845. 75 d> Cong., 3d sess. (1938). 

34. S. 3864, 75th Cong.. 3d sess. (1938). 
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4. FINAL ACTION 

The amended Lea bill, as we have seen, passed tlie House 
on May 18. As soon as this action was taken, Mr. Lea asked 
unanimous consent to take from the Speaker’s table the Mc- 
Carran bill which had passed the Senate two days before, to 
strike out all after the enacting clause, and to substitute for it 
the provisions of the Lea bill. This was agreed to. He then 
asked unanimous consent to vacate the proceedings by which 
the Lea bill had just been passed and to lay that bill on the 
table, and this was also agreed to. In consequence the House 
passed its own bill with the Senate number attached to it. On 
May 23 the Senate debated the House amendments and on 
May 26 asked for a conference. The conference committee 
adopted most of die provisions of the House bill, but acceded 
to the Senate desire for a five- rather than a three-man author- 
ity. The conference report passed the House on June 1 1 and 
the Senate on June 13. The bill, still with McCarran’s name 
attached to it, was signed by the President on June 23. 

C. Provision.s of the Act of 1938 

The Civil Aeronautics AuUiority Act of 1 938 may be 
summarized as follows: A Civil Aeronautics Autliority was 
created composed of five members appointed by the President 
and the Senate for six-year staggered terms. They are remov- 
able by the President only for cause. They must be citizens, 
must have no pecuniary interest in the industry, and are to be 
appointed with due regard to fitness. Not more than three 
members may come from one political party. The President 
designates the chairman annually as well as a vice-chairman. 

The powers of the authority fall into three categories. The 
first are powers of economic regulation. The authority issues 
certificates of necessity and convenience to air carriers and may 
suspend or revoke them. Rates charged must be reasonable 
and publicly posted and the authority may change them if they 
are found to be unreasonable. The authority fixes compensa- 
tion for air mail service. It has supervision over the business 

gS. Act of June sg. iggS, ga Stat. at L. g7g. 
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practices of air carriers, prevents the use of unfair methods of 
competition, and approves consolidations, mergers, and pools. 
Interlocking corporate relations are forbidden except as the 
authority may approve. Secondly, the authority administers 
safety regulations. Its powers are similar to those of the Bureau 
of Air Commerce under the earlier statutes. It licenses pilots 
and aircraft; it establishes air traffic rules, and regulations as 
to maximum hours; and it rates air facilities and training 
schools. It employs inspectors for the enforcement of these 
provisions. Finally, it has certain general authority. It co- 
operates with state aeronautic agencies; it reports on and pub- 
lishes the results of its own work together with useful informa- 
tion collected by the Administrator or the Air Safety Board; it 
recommends to Congress annually or more often legislative 
changes. It was specifically instructed to report at the end of 
the first year what further federal regulation was desirable in 
the field of foreign and overseas air service. 

An Administrator is set up ‘in the Authority.’ He is ap- 
pointed by the President and the Senate. He must be a citizen 
having no pecuniary interest in die industry. He is removable 
by the President at pleasure and is thus wholly independent 
of the authority, although he may be directed by the authority 
to perform certain functions on its behalf. This office was set 
up to take care of the ‘executive functions’ involved in aviation 
regulation. These were summarized by the Administrator in 
1938 as follows; 

These functions involve the construction, operation and mainte- 
nance of airway and lights and other signals along the highway and 
the air ports, the enforgement of the air traffic rules, the conducting 
of development and planning work, the promotion of air commerce 
and similar activities.*' 

There is created and established within the authority an 
Air Safety Board. This consists of three members appointed 
by the President and the Senate for six-year staggered terms. 
One member must be an active airline pilot. The board elects 
its own chairman annually. The President may remove the 
board at pleasure. It chooses its own personnel and is com- 
pletely independent of the authority. Its duties are to investi- 

39. C. M. Hester bro.idcasc July 18, 1938, Air Commerce Bulletin, vol. x, 34. 
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gate and report on air accidents and their causes, and to make 
recommendations to the authority which will aid in preventing 
such accidents^ 

D. Topics and Issues in Heasincs and Debates 

The legislative history of the Civil Aeronautics Act is 
unique in that most of the major controversies arose on mat- 
ters of administrative organization. Everyone agreed that eco- 
nomic and safety regulation was imperative and that it should 
follow the traditional lines of other public utility regulation. 
There was, however, sharp disagreement as to what govern- 
mental body should administer these regulatory powers and 
how that body should be organized. 

There were several reasons why these administrative prob- 
lems received the attention w'hich they did. In the first place, 
many of the difficulties which the new legislation aimed to 
correct had resulted from the administrative confusion Which 
characterized the early handling of the problem. Authority 
over aviation had been scattered among numerous govern- 
mental agencies with no serious effort at co-ordination. In the 
second place, the Roosevelt Administration was interested in 
problems of administration. This was evidenced by the early 
proposals of the Co-ordinator of Transportation looking to- 
ward the unification of transportation control," and by the 
elaborate program for administrative reorganization embodied 
not only in the report of the Brownlow committee*' but in 
the parallel recommendations of Senator Byrd’s committee.*® 
In the third place, whether fortuitously or not, the air legis- 
lation was drafted with the aid of experts whose attention was 
focused on administrative problems and who were versed in 
the principles of administration. Finally, the Supreme Court’s 
decision in the Humphrey case *• in 1935 had thrown into con- 
fusion the previous ideas with respect to the status of regula- 
tory agencies. No one was quite sure just what the implications 

40. Supra, 137 f. 
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of the Humphrey decision were, with the result that more 
attention was given to questions of administrative organization 
than might otherwise have been the case. 

1. A NEW COMMISSION VCTSUS THE INTEKSTATE COMMERCE 
COMMISSION 

Should aviation be regulated by the Interstate Commerce 
Commission or by a new independent agency created for the 
purpose? We may trace the development of Congressional and 
Presidential thinking on this question. In 1934 and 1935 Sen- 
ator McCarran’s first bill ** and the proposal of the Federal 
Aviation Commission both called for a new independent com- 
mission. It should be noted, however, that the regulatory com- 
mission proposed at this time was to deal only with commercial 
aviation and leave to the Department of Commerce the impor- 
tant field of private flying. In 1935 and 1936 there was a shift 
to the point of view that the Interstate Commerce Commission 
should be utilized to regulate aviation. Co-ordinator Eastman 
was carrying on his drive for a unified administration of the 
federal regulation of all transportation, a program embodied 
partially in his water carrier and motor carrier bills.*" The 
President was disposed to support this program and Senator 
McCarran, anxious to secure the best results possible, fell in 
line behind the proposal to utilize the Interstate Commerce 
Commission. Here again the regulation proposed was commer- 
cial and did not include the entire field of flying. In 1937 and 
1938 there was a shift back to the position that a new inde- 
pendent agency should be created. President Roosevelt himself 
was probably responsible for this change and we may speculate 
as to the reasons which influenced him. In the first place, he 
had not been getting on very happily with some of the major 
independent commissions. In the hearings before the House 
Committee on Interstate and Foreign Commerce on the Lea 
bill. Representative Wadsworth said: ‘I think I am not far 
wrong in saying that there has been friction between the exec- 
utive branch of the government and some of these independ- 
ent commissions, and the friction revolves around the exercise 

44. Supra, S9S. 46. Supra, 137 f., 394. 
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of executive functions by a quasi-judicial commission.’ Mr. 
Hester replied: ‘That is right.’ In the second place, the pro- 
gram sponsored by Co-ordinator Eastman for the centralized 
federal regulation of all transportation by the Interstate Com- 
merce Commission had broken down. The office of Co-ordina- 
tor had not been continued.^^ Mr. Eastman’s bill calling for 
water carrier regulation by the Interstate Commerce Commis- 
sion had not passed, but instead the Merchant Marine Act of 
1936 had set up a wholly independent Maritime Commis- 
sion. Furthermore, the House in 1938 had gone to the point 
of repealing the section in the Merchant Marine Act which 
authorized the President, after two years, to transfer by exec- 
utive order the regulatory powers of the Maritime Commis- 
sion to the Interstate Commerce Commission.^ In the third 
place, the President was untjuestionably influenced by the ad- 
ministrative proposals made by the Brownlow committee,” 
some of which were later embodied in the reorganization bill. 
Finally, the President, perhaps owing to these other factors, 
had been leaning toward a rather drastic reorganization of the 
Interstate Commerce Commission. His ideas on this point had 
been embodied in his message of April 11, 1938, dealing with 
the question of relief and railroads. He said: 

From the point of view of business efficiency, such as a private 
corjjoralion would ask, it would seem to be the part of common 
sense to place all executive functions relating to all trans|>ortation 
in one Federal department— such as the Department of Commerce, 
the Department of the Interior, or some other old or new depart- 
ment. At the same time all quasi-judicial and quasi-legislative mat- 
ters relating to all transportation could probably be placed under 
an independent commission— a reorganized Interstate Commerce 
Commission.'® 

Other factors also explained the zeal for a new commission. 
The interdepartmental committee had recommended a new 
agency; for the jealousy witli respect to aviation control 
which had grown up within the government prior to the ap- 

47. Hearings before the House CommUtee on Interstate and Foreign Com- 
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pointinent of the interdepartmental committee, and which had 
made that committee necessary, was so strong as to make it very 
unlikely that the Interstate Commerce Commission as then 
organized would be given the new job of regulation. Finally, 
the program for the regulation of aviation had come to de- 
mand the location of all authority over all asjjects of aviation, 
including non-commercial flying, in one body, a program 
which would impose upon the regulating agency much broader 
powers than those which had earlier been thought of as readily 
transferable to the Interstate Commerce Commission. 

The arguments in favor of using the Interstate Commerce 
Commission for the regulation of aviation were neither new 
nor startling. They ran as follows: In the first place, that com- 
mission was fully equipped to be tlie central and unified au- 
thority in which all federal regulation of transportation should 
be placed. This had been the position taken by President 
Roosevelt in his message of January 31, 1935, already men- 
tioned. He had said: 

... At a later date I shall ask the Congress for general legisla- 
tion centralizing the supervision of air and water and highway trans- 
portation with adjustments of our present methods of organization 
in order to meet new and additional responsibilities. 

... I believe that we should avoid the multiplication of separate 
regulatory agencies in the field of transportation. Therefore in the 
interim before a permanent consolidated agency is created or desig- 
nated over transportation as a whole, a division of the Interstate 
Commerce Commission can well serve the needs of air transporta- 
tion. In the granting of powers and duties by the Congress orderly 
g[overnment calls for the administration of executive functions by 
those administrative departments or agencies which have functioned 
satisfactorily in the past and, on the other hand, calls for the vesting 
of judicial functions in agencies already accustomed to such powers. 
It is this principle that should be followed in all of the various as- 
pects of transportation legislation.^* 

This position had been taken by Commissioner Eastman in 
various hearings before Congressional committees,®' was sup- 
ported by Professor Emory R. Johnson in his volume on 

54. Supra, note 14, op. cit. iiif. 
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government regulation of transportation, “ and was strongly 
urged by the minority of the Committee on Interstate and 
Foreign Commerce in protesting against the Lea bill in May 
1938.“’ In the second place, the Interstate Commerce Com- 
mission was a known quantity, long established, experienced 
and stabilized. Congress could be sure exactly what kind of 
administration it would get from the commission. A witness 
before the Senate Committee on Interstate Commerce in April 
1938 expressed this view as follows: 

. . . We believe there is a great advantage in having air transpor- 
tation regulated by an experienced body, such as the Interstate 
Commerce Commission, where the rules and practices are known 
and the effects can be reasonably predicted. 

Any new agency must necessarily be an unknown quantity until 
it has gone through a character-building period during which time 
practically all of its rules, procedure, practices, and so forth, must 
be worked out by trial and error, and after many years they will 
probably be on the same footing with an agency such as the Inter- 
state Commerce Commission insofar as actual results are concerned. 
In other words, a new agency will have to go through a long period 
before it becomes stabilized in the same way and to the same extent 
as the Interstate Commerce Commission practices are stabilized to- 
day.'® 

Along the same line Representative Mapes of Michigan, in the 
Iiearings on the Lea bill, observed: 

We have not been very successful during the last 3 or 4 years in 
setting up efficient commissions. We had an illustration yesterday of 
some trouble in the T. V. A., and we have had trouble with the 
Coal Commission. Why not let the established institutions handle 
this work? Why not enlarge their powers a little and let them do 
these things and avoid the trouble these new commissions have 
caused? " 

Finally, emphasis was placed upon the additional expense 
which would inevitably result from the setting up of a new 
organization. 

The arguments for creating a new aeronautics authority 
were substantial. In the first place, everyone agreed that the 
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Interstate Commerce Commission was already heavily bur- 
dened. Its duties had recently been increased by the Motor 
Carrier Act.“ It could not hope to act with speed and effi- 
ciency. The Bureau of Air Commerce in the Department of 
Commerce had some 2,500 employees, and the job of assimilat- 
ing this vast personnel and these complicated responsibilities 
into its overcrowded organization and routine would be be- 
yond the capacity of the commission, efficient as it was. The 
Federal Aviation Commission had stated this argument clearly. 
It had said: 

. . . The need for such a commission to deal with certain prob- 
lems of aviation seems to us clear. The work that it would have to 
do is so specialized and so extensive that we make strong recommen- 
dation that it should be either a separate and wholly independent 
body or a quasi-independent division of an over-all commission or 
group of commissions dealing with all phases of transportation. 

. . . There would seem to us to be great danger that through the 
placing of an additional burden upon an already heavily loaded 
agency delay might be caused where promptness and ccitainty ot 
action are of the utmost importance, and that in the formative stage 
of a new regulatory doctrine there might be an inevitable feeling 
for analogies with other fornts ol transportation where such analo- 
gies may be superficially attractive but valid only in a vciy limited 
degree and actually misleading Ircyoiid that point."^ 

In the second place, the old argument was trotted out that 
the Interstate Comineice Commission would be ‘railroad 
minded’ and not ‘air minded.’ It was in part this suspicion 
with regard to the commission’s complete impartiality which 
had led to the creation ot the Maritime Commission rather 
than the pa.ssage of Mr. Eastman's water carrier bill. 

In the third place, and this was the most compelling argu- 
ment of all, it was urged that the commission could not take 
over the centralized unified control of aviation in all its aspects 
as was being proposed, and yet the job ought not to be divided. 
It was one thing to give to the commission the quasi-judicial 
job of regulating the economic phases of the air carrier indus- 
try; it was quite different to dump on the commission in addi- 
tion the resjxmsibility for safety regulation and for the grow- 
ing problems of non-commercial flying. Many of the functions 

60. Supra, 14a. 61. Supra, note 14, op. cit. 53, *44. 
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proposed for the new aeronautics authority were from the 
standpoint of the orthodox regulatory commission unique and 
difficult. This argument was effectively put by Mr. E. S. Gorell, 
president of the Air Transport Association of America, in his 
testimony before the Senate committee in April 1938. 

In the first place— and this point is most important of all— the 
only possible way that there can be a centralization of jurisdiction 
over the different phases of aeronautics is through the creation of a 
new body. It is agreed by the Departments of State, Treasury, War, 
Navy, Post Office, and Commerce that there is no other way to ac- 
complish this end. It is quite safe to say, I believe, that the Inter- 
state Commerce Commission itself would regard as undesirable any 
effort to saddle upon it the regulation of the ordinary private flyer, 
or the installation and operation of navigation aids, or the direction 
of technical aeronautical development work, or the other matters 
relating to safety, and so forth, which under the pending bill, would 
be vested in a new authority. Thus, to centralize jurisdiction, there 
must be a new body.®* 

Even the Interstate Commerce Commission itself tended to 
shy away from these new responsibilities. Three members of 
the commission admitted that the new job of unified regula- 
tion of aviation could not be taken on without drastic reorgan- 
ization of the commission.®* 

Finally, it was strongly urged tliat it would be unconstitu- 
tional to impose upon an independent quasi-judicial commis- 
sion the extensive executive duties falling within the field of 
aviation control. Mr. Hester, testifying before the House 
committee on the Lea bill, bluntly declared that these execu- 
tive duties could not validly be placed beyond reach of 
Presidential control. He said: 

This change in the administrative agency was considered advis- 
able also because a large proportion of the functions to be exercised 
under this legislation will be executive in character. Other impor- 
tant functions, such as the issuance of certificates and permits for 
overseas and foreign air transportation, will affect international re- 
lations and national defense. Therefore, it was believed essential 
that these functions be exercised under the direction of the Presi- 
dent, in whom the Constitution vests such functions, rather than by 

G*. Supra, note i8, op. cit. 34. 63. 83 Cong. Rec. 6407!. 
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an agency completely independent of the President as is the Inter- 
state Commerce Commission. 

In order to give the President his constitutional authority over 
the executive functions and those affecting international relations 
and national defense, and at the same time to preserve the inde- 
pendence of the Authority in proper cases, the Authority would 
exercise its executive functions trough its chairman subject to the 
general direction of the President, and, except with respect to over- 
seas and foreign air transportation, would exercise its quasi-legisla- 
tive and so-called quasi-judicial functions independently of the ex- 
ecutive branch of the Government.”* 

Mr. Hester pushed his argument even further in the following 
colloquy: 

Mr. Mapes. Do you think that the Supreme Court would lake 
away the functions which you consider executive, that the Interstate 
Commerce Commission is exercising? 

Mr. Hester. Well, the Supreme Court does not do that, of course. 
Congress would have to do it. 

Mr. Mapes. The Supreme Court could say that it is outside the 
constitutional power. 

Mr. Hester. That is right. I think that the Supreme Coui t woulil 
say insofar as the Interstate Commerce Commission exercising those 
functions is concerned, that it is under the control of the Chief Ex- 
ecutive and that it is his duty to take care that those particular laws 
be faithfully executed.”” 


a. THE problem of f.,stabli.shing presidential responsibility 

FOR EXECUTIVE TASKS IN THE REGULATION OF AVIATION 

If the task of regulating aviation necessarily includes impor- 
tant executive functions as well as quasi-judicial functions, is 
there any^way to maintain proper Presidential supervision over 
the former and equally desirable independence for the latter? 
This came to be one of the central issues connected with the 
aviation bills. This was not a question of trying to segregate 
executive from quasi-judicial functions by assigning them to 
wholly separate agencies. No one proposed that sort of segre- 
gation. There had been too much piecemeal control and di- 
vided responsibility, and those closely familiar with aviation 

64. Supra, note 47. op. cit. 3H. 65. ll>id. 51. 
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problems were quick to declare that a sharp separation of 
executive from regulatory duties was not only undesirable but 
impossible. Mr. Fagg, Director of the Bureau of Civil Aero- 
nautics, in response to questions by Representative Wadsworth 
of New York, declared that there was an inextricable inter- 
weaving of the two kinds of functions and concluded with the 
remark: 

. . . Here, after a long and painstaking study of a very highly 
technical subject matter— quite unlike rail, water, or bus transporta- 
tion— we propose for your consideration the sacrifice of logic to ex- 
perience, in the interest of what we believe to be a common good.'”’ 

It was generally agreed that a large amount of executive 
work would inevitably have to be given to the proposed aero- 
nautics authority. Mr. Hester suggested that fully 90 per cent 
of the work of the authority would be executive in character 
and it was, of course, a matter of record that the Bureau of 
Civil Aeronautics had carried a substantial burden of executive 
work for many years. 

It was recognized that a constitutional problem existed here. 
The sponsors of the new legislation assumed that they could 
not constitutionally give important executive duties to a body 
which was wholly independent of Presidential direction. This 
was the firm conviction of Representative Lea and of Senator 
Truman, both of whom justified their legislative proposals as 
means of meeting this constitutional difficulty. Mr. Lea said: 

It is the belief of the committee that we have written a bill in 
harmony with the Humphrey decision. We limit the power of the 
President to remove the members of the authority. We leave him 
unlimited authority to remove the members of the safety board and 
the administrator, because those officers are manifestly executive 
officers, concerning whom the President has the right of removal."* 

The Congressional leaders believed, in short, that the Supreme 
Court in the Humphrey case had been willing to hold the 
Federal Trade Commission immune from Presidential domi- 
nation because the Federal Trade Commission did not exercise 
any purely executive duties. With the problem thus shaped, 
we may summarize the various methods which emerged in the 

66. Ibid. 151. 68. 83 Cong. Rec. 8867. 
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numerous legislative proposals for meeting this interesting and 
difficult problem. It should be stated before discussing these 
administrative devices that Senator McCarran had no use for 
any of them. He was unimpressed by the alleged constitutional 
difficulties and insisted that the entire task, of aviation control 
could and should be vested in an independent agency com- 
pletely free from all Presidential supervision. 

One device to retain Presidential control of executive func- 
tions relating to aviation was that embodied in the Truman 
and Copeland bills.’" It called for a separate commission with 
an executive chairman to be appointed by the President, whose 
removal power over the whole authority was unrestricted. 
Through this chairman would funnel the executive work of 
the agency. The theory was that the executive work would be 
handled by a chairman chosen by the President for that pur- 
pose, and that while the President through the removal power 
would have the opportunity to direct or review the authority’s 
executive work, he would refrain from any interference with 
its quasi-judicial work. 

A second possible solution lay in the principles embodied 
in the Brownlow committee, report.” Mr. Hester, who had 
been helping the Brownlow committee as legislative draftsman, 
worked out an organization chart showing how the plan could 
be applied to the aviation problem. Full initial re.sponsibility 
and control was vested in the Director of the Bureau of Air 
Commerce in the Dejiartment of Commerce, but appeal from 
all decisions of the director on quasi-legislative or quasi-judi- 
cial questions would go to a board of air commerce appeals set 
up independently but within the department. From the deci- 
sions of this board appeals would go to the courts. Mr. Hester 
tried to arouse Mr. Lea’s interest in this plan but without 
success. This came out in the hearings on the Lea bill; 

Mr. Hester. I am glad you raised that question. Congressman, be- 
cause this has been described as the Brownlow plan. This is far- 
removed from the Brownlow plan. If it were the Brownlow plan 
you would take the regulatory commission and place it in an execu- 
tive department. You would then divide the work into sections. 
One would be an administrative section and one would be a judi- 
cial section. The judicial section would exercise no executive func- 

70. Supra, ggg. 71. Supra, note *5, op. cit. 
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tiun whatever. It would sit as an administrative court. The adminis- 
trative section on the other hand would be headed by one man who 
would exercise all of the functions under the head of the depart- 
ment. 

He would do all of the investigating; he would do all of the pros- 
ecuting; he would prepare all of the complaints, and the judicial 
section, which would be composed of five or seven men, or what- 
ever happened to be the number decided upon, would sit as an ad- 
ministrative court and appeals would go directly to the court. 

Mr. Map£s. Did you attempt to carry out the ideas of the Brown- 
low Committee in setting up this new Authority? 

Mr. Hester. In fairness to Mr. Lea and the committee, 1 must 
say when we came up here, within the interdepartmental draft, we 
did have a provision in it that to a certain extent related to the 
Brownlow Committee report; but Mr. l.ea was unwilling to accept 
the provision and so we took it out of the Department of Commerce 
and it is a completely independent establishment, both with respect 
to its executive authority and its administrative work.’* 

The device most extensively discussed for meeting this prob- 
lein was that embodied in the interdepartmental committee 
draft and in the first Lea bill.’* Under this arrangement the 
aeronautics authority tvas left removable by the President at 
pleasure, and his general directing authority was defined in the 
following provision; ‘The exercise and performance of the 
powers and duties of the Authority which arc not subject to 
review by courts of law shall be subject to the general direc- 
tion of the President.’ This provision was in the Lea bill at the 
time of the hearings before the House Committee on Interstate 
and Foreign Commerce. Mr. Hester, who had a good deal to 
d(j with drafting the proposal, was on the stand for several 
days.’’ He explained that this provision was not the Brownlow 
plan although it was probably somewhat influenced by it. He 
was immediately challenged to state which powers and duties 
of the authority were subject to review by courts of law. He 
admitted frankly that he could make no clean-cut tabulation. 
Replying to his questioner he said: ‘We would be very glad to 
have some light on that subject from you, Mr. Congressman. 

72. Supra, note 47, op. cit. 51 f. 
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We had considerable difficulty with it ourselves.’ His posi- 
tion was that this line between executive functions not subject 
to review by the courts and the quasi-judicial functions which 
were would have to be worked out by the courts. He declared 
that the promotional work of the authority was obviously 
executive, but that this was not all of its executive work. He 
pointed out that there were precedents for embodying such a 
distinction in legislation and called attention to the fact that 
the Economy Act of 1932 ‘contains a provision which author- 
izes the President to segregate regulatory functions from those 
of an executive character.' It was impossible to clarify the 
clause, and the net result of the discussion is summed up in a 
colloquy between Mr. Hester and Mr. Wadsworth: 

Mr. Wadsworth. And here we are again mixing the two. 

Mr. Hester. No; we are not. We are to a certain extent separating 
that under this bill in this separate establishment. You have the 
quasi legislative or so-called quasi judicial functions exercised en- 
tirely independent of the President and independent of the execu- 
tive branch of the Government. The agency will sit as an adminis- 
trative court in exercising those functions. 

Mr. Wadsworth. That is your purpose? 

Mr. Hester. That is right. 

Mr. Wadsworth. But, I doubt if you can define it in tlic English 
language in this bill so that it will be absolutely ironclad in draw- 
ing that line of demarcation. 

Mr. Hester. The courts are the ones to draw that, of course. 

Mr. Wadsworth. Then we will have to wait for the courts to de- 
cide it. 

Mr. Hester. I do not think wc will have much difficulty, because 
of the fact that executive decisions as a general rule are not subject 
to review by the courts. There must be a question of law involved. 
You always have a question of law involved in connection with the 
making of rates and the issuance of certificates of convenience and 
necessity; but in determining whether or not you would build air 
navigation facilities, there is no question of law involved.’' 

Mr. Hester further contributed his views as to the status of the 
proposed authority and its location in the federal system: 

Mr. Boren. Mr. Hester, this bill clearly places the new Authority 
in the executive branch of the Govo-nment, does it not? 

Mr. Hester. No; only with respect to the executive work. 

76. Ibid. 53. 77. Ibid. 145. 
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Mr. Boren. And the other work it has will be in the judicial 
branch of the Government? 

Mr. Hester. No; it will be a legislative agency, independent of 
the executive branch. 

Mr. Boren. Under the Humphrey decision, the Federal Trade 
Commission is made an orphan child, so far as the three constitu- 
tional branches of the Government are concerned? 

Mr. Hester. That is correct.’* 

The plan finally adopted for meeting the problem under 
discussion was, as we have seen, worked out by a subcommittee 
of the House Committee on Interstate and Foreign Commerce 
and was never discussed or debated in any thorough fashion. 
The plan created within the Civil Aeronautics Authority two 
executive or administrative agencies, the Administrator and 
the Air Safety Board, which are independent of the authority, 
subject to discretionary removal by the President, and charged 
with specific duties. The audtority itself is left independent of 
Presidential control, since its members may be removed only 
for stated causes, but it has authority to work through the Ad- 
ministrator and to delegate to him portions of its own juris- 
diction. 

F.. The Return of the Civil Aeronautics Authority to 
THE Department of Commerce 

The Civil Aeronautics Authority did not long remain an 
independent agency. On April 11, 1940, the President pre- 
sented to Congress Rcorgani/ation Plan No. iv, under the 
Reorganization Act of 1939, and this put the authority back 
into the Department of Commerce; the agency remained inde- 
pendent with respect to its quasi-judicial and quasi-legislative 
functions. 

This move should not have been wholly unexpected. In the 
discussions on the civil aeronautics bills it had been suggested 
that the independent authority should be a temporary agency 
set up to meet an immediately acute problem. The President 
had outlined a program for the far-reaching reorganization of 
the Interstate Commerce Commission to deal with all forms of 
interstate transportation, and in 1939 Mr. Lea introduced his 

78. Ibid. 57. 
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Omnibus Transportation bill which embodied this broad 
program and in so doing placed air transportation under the 
commission. The recent shift of aviation’s regulatory agency 
may perhaps be the first step in a general program for a single 
tran.sportation agency to regulate all forms of carriers. 

By the President’s plan the Civil Aeronautics Authority and 
its functions, the Administrator and his functions, and the 
functions of the Air Safety Board were transferred to the De- 
partment of Commerce. The functions of the Air Safety Board 
and of the divil Aeronautics Authority were consolidated in a 
new Civil Aeronautics Board. The Administrator of Civil 
Aeronautics, who is under the direction of the Secretary of 
Commerce, together with the Civil Aeronautics Board consti- 
tute the Civil Aeronautics Administration. 

There was bitter opposition to this change and a vigorous 
effort was made to block it. All the usual arguments for the 
independence of a quasi-judicial body were restated. The ex- 
cellent achievement of the independent authority and of the 
Air Safety Board were extolled. The unhappy early record of 
the Department of Commerce in the field of aviation control 
was recalled. 

The President’s statement of his reasons for making the 
change was very brief. He merely remarked that it was part 
of a program for the improvement of the organization of the 
executive department hy reducing the number of administra- 
tive agencies and simplifying the task of executive manage- 
ment. Those supporting the plan denied that it would result 
in loss of efficiency or in political pressure upon the regulatory 
officers. 

In September 1940 an advisory group of twenty leading fig- 
ures in the varied phases of civil aviation was named to assist 
the Civil Aeronautics Administration of the Department of 
Commerce in the solution of current problems and the plan- 
ning of future development. 

79. H.R. S531, 76 Cong., ist scss. (1939). 



VI 


THE CONSTITUTIONAL STATUS OF THE 
INDEPENDENT REGULATORY 
COMMISSIONS’ 


There is an old Hindu {able, put into humorous verse by John 
G. Saxe, about the six men o£ Indostan ‘to learning much in- 
clined, who went to see the Elephant (though all of them were 
blind).’ Each in his groping touched a different part of the 
beast's anatomy; and the six loudly announced in turn that the 
elephant was like a wall, a spear, a snake, a tree, a fan, and 

a rope. these men of Indostan 

Disputed loud and long. 

Each in his own opinion 
Exceeding stiff and strong 
Though each was partly in the right 
And all were in the wrong. 

The technique of the six blind men in classifying the ele- 
phant appears to have been followed by many who, at various 
times, have discussed the constitutional nature and status of the 
independent regulatory commissions. In legislative hearings 
and debates, in lawyers’ briefs, and in court decisions there has 
been a readiness to state with dogmatic precision in which of 
the three departments of government the commissions belong, 
which of the three powers of government they exercise, and 
other similarly definite facts about their legal nature and rela- 

1. This chapter is condensed from an article of the same title which appeared 
in the Cornell Law Quarterly, vol. xxiv (December iggS, February 1939). 13 if.. 
163 ft. 
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tions. Thus one may collect at random the following labels 
applied to the Interstate Commerce Commission, not, it is true, 
by blind men, but by men whose attention was closely riveted 
on some particular phase of the commission’s work or pro- 
cedure: 

This Commission is in essence a judicial tribunal. (Commissioner 
Prouty, 1 907.) * 

The Commission is not a court. It is an administrative body. 
(Chairman Knapp, 1902.) ‘ 

The commission is not a part of the executive branch of this Gov- 
ernment; but is really the arm of Congress. (Report of House Com- 
mittee on Interstate and Foreign Commerce, 1912.)'* 

The Interstate Commerce Commission at the present time is an 
executive body. (Commissioner Prouty, 1905.)“ 

The Interstate Commerce Commission is a purely administrative 
body. (Supreme Court of the United States, 1912.)“ 

The function exercised by die Commi.ssion is wholly legislative. 
(Supreme Court of the United States, 1927.) ' 

The very able lawyers who, as members of the House of Repre- 
sentatives and the .Senate, framed the Interstate Commerie Act of 
1887, carefully avoided confening on the Interstate Commerce 
Commission any kind of power except only executive power. (Sena- 
tor Jo.scph B. Forakcr, 1906.) * 

Each of these quotations has in it an element of truth, but 
no one of them contains all the truth. Each resulted from the 
impact of some problem or circumstance which centered atten- 
tion upon part, but not all, of the commission’s work and rela- 
tions. They are probably not so inconsistent as they appear; but 
it is rather remarkable that no serious attempt has thus far been 

*. Quoted in Hearings before the .Senate Coiiiniillee on Interstate Commerce, 
65ih Cong., jd sess. (1919), sogf. 

j. Hearings before the House Committee on Interstate and Foreign Com- 
merce, 57th Cong., 1st sess. (1902), 269. 

4. H. kept. 47a, 62d Cong., 2d sess. (1912), 6. 

5. Hearings before the Senate Committee on Interstate Commerce Pursuant 
to Senate Resolution 288, gSlh Cong., 3d sess. (1905). vol. tv. 2863. 

6. Interstate Commerce Commission v. Humboldt Steamship Co., 224 IJ.S. 
474, 484 (1911). 

7. United States v. Iterwind-White Coal Mining Co., 274 U.S. 564, 583 (1927). 

k 40 Cong. Rec. 3107 f. 
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made to deal thoroughly witli the constitutional problems in- 
volved in the nature of the independent regulatory commis- 
sions and their relations to the three major departments of 
government. The Supreme Court of the United States has con- 
tributed only piecemeal analysis of the problem. It has been 
obliged to answer many specific questions regarding the com- 
missions, but it has usually refrained from generalizations and 
has contributed no essays on constitutional law in which the 
commissions were broadly viewed. Its opinions bearing on the 
commissions are rationalizations of results which further sound 
national administration, rather than efforts to deal philosophi- 
cally with the fundamental legal relations involved. For this 
we should be grateful and not critical. The regulatory com- 
missions did not come into being full-blown; they have evolved 
by the process of trial and error. They have not remained 
static; they have taken on new forms and functions and rela- 
tions. It would have been calamitous if the freedom of their 
growth and the flexibility of their structure and their relations 
with the departments of government had at an early date been 
frozen into a fixed pattern by judicial decisions based upon 
what could only have been a partial and inadequate view of 
the whole problem. There have been many valuable mono- 
graphs and articles dealing with the legal and constitutional 
problems affecting the commissions and their work. They too 
have dug deeply in narrow areas. They have not attempted to 
cover the entire ground. 

This chapter attempts to put in one place the main facts 
about the commissions in their legal character and relations, 
to appraise the place they occupy in our constitutional system, 
and to consider some of the constitutional problems relating to 
them which remain unsolved. The discussion falls into two 
major divisions. First, the commissions will be studied in the 
light of the constitutional doctrine of the separation of powers, 
and the impact of that doctrine upon their structure, functions, 
and relations. Second, we shall examine the constitutional and 
legal relations which the commissions bear to Congress, to the 
President, and to the courts. 
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I. THE INDEPENDENT REGULATORY COMMISSIONS 

AND THE DOCTRINE OF THE SEPARATION OF 
POWERS 

Although legislators and administrators would at times like 
to forget it, the American constitutional system rests upon the 
doctrine of the separation of the three powers of government. 
The Constitution separates the three major powers of govern- 
ment, assigning each to its own department or division; thus it 
seeks to avert that threat to the liberties of the people which 
Montesquieu and his followers believed must result from a 
merger of the three powers, or any two of them, in the same 
hands. Furthermore, from die three so-called ‘distributing 
clauses’ “ of the Constitution is derived the rule that no legisla- 
tive, executive, or judicial power of the United States can be 
delegated to any government, department, officer, or agency 
other than that in which die Constitution vests it. It is further 
inferred that each of the three departments is fully protected 
in the exercise of its own peculiar powers from any interference 
or usurpation by any other department. 

Viewed superficially the independent regulatory commissions 
appear to violate the doctrine of the separation of powers at 
every vital point. They seem to exercise .simultaneously func- 
tions which are legislative, executive, and judicial, thus merg- 
ing in the same hands powers which ought constitutionally to 
be separately administered. At the same time the legislative and 
judicial powers of the commissions appear to have been given 
to them in violation of the constitutional rule diat Congress 
may not delegate its legislative power, or confer the judicial 
power of the United States upon any one except a duly consti- 
tuted federal court. If we assume that under the Constitution 
there arc but three major departments of the government, it is 
not easy to fit the independent commissions into one of these 
departments to the exclusion of the others. We may turn, there- 
fore, to a closer analysis of some of these problems. 

g. Art. I, g 1, d. i; Art. ii, g i, d. i; Art. iii, § i, d. i. 
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A. The Mercer in the Commissions of Legislative, 
Executive, and Judicial Powers 

Is there an unconstitutional merger in the independent regu- 
latory commissions of legislative, executive, and judicial powers 
—powers which, under the doctrine of the separation of powers, 
must be kept separate? That such a merger of powers exists was 
one of the first charges to be hurled against the proposed inter- 
state commerce commission in the Congressional debates in 
1886.“ In January 1941 a member of the Attorney General’s 
Committee on Administrative Procedure stated: 

... I think it both correct and fair to say that the whole Com- 
mittee lecognizes the plain undesirability of commingling the func- 
tion of investigation or advocacy with the function of decision.*^ 

Criticism of the regulatory commissions on this score grows 
more persistent and more virulent rather than less. 

It is natural that this charge of improper merging of powers 
in the commissions should be strongly urged, for the chief 
advantage to be gained from the tlireefold separation of powers 
is supposed to be the protection of individual liberty against 
the dangers resulting from the merging of legislative, executive, 
and judicial powers in the same hands. Montesquieu, the 
author of the classical statement of the doctrine, vigorously 
stressed this point: 

When the legislative and executive powers are united in the same 
peison, or in the same body of magistrates, there can be no liberty, 
because apprehensions may arise lest the same monarch or senate 
should cnatt tyrannical laws, to execute them in a tyiannical man- 
ner. Again, there is no liberty, if the judiciary power be not sepa- 
rated from the legislative and executive. Were it joined with the 
legislative, the life and liberty of the subject would be expo.sed to 
arbitrary control; for the judge would be the legislator. Were it 
joined to the executive power, the judge might behave with vio- 
lence and oppression. There would be an end of everything were 
the same man, or the same body, whether of the nobles or of the 
people, to exercise these three powers, that of enacting laws, that of 

10. Supra , 58 ff. 
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executing the public resolutions, and of trying the causes of in- 
dividuals.’* 

Madison in The Federalist declared more briefly but more 
sharply; 

The accumulation of all powers. Legislative, Executive, and Judi- 
ciary, in the same hands, whether of one, a few or many, and 
whether hereditary, self-appointed, or elective, may justly be pro- 
nounced the very definition of tyranny.’* 

Dissenting in the Myers case, Mr. Justice Brandeis said: 

The doctrine of the separation of powers was adopted by the 
Convention of 1787 not to promote efficiency but to preclude the 
exercise of arbitrary power. The purpose was not to avoid friction, 
but, by means of the inevitable friction incident to the distribution 
of the governmental powers among three departments, to save the 
people from autocracy.’* 

It is natural, therefore, that any governmental agency in which 
legislative, executive, and judicial powers appear to be merged 
in the same hands will be subject to the closest scrutiny to de- 
termine whether the basic doctrine of separation has in reality 
been violated. 

It has been mentioned that the point was raised in the debates 
on the Interstate Commerce Act in 1886.'* Mild as were the 
powers at first given to the Interstate Commerce Commission, 
Senator Morgan of Alabama charged that the statute combined 
very skillfully powers from all three departments,’” while 
Mr. Oates in the House declared: 

I believe that it is absolutely unconstitutional and void, because 
to my mind it is a blending of the legislative, the judicial, and per- 
haps, the executive powers of the Government in the same law.” 

When Congress in 1902 was considering a bill enlarging the 
regulatory powers of the Interstate Commerce Commission, 
Mr. Walker D. Hines, then vice-president of the Louisville and 
Nashville Railroad, told a Senate committee that the commis- 
sion ‘^<i “"p^r^ 'isor. detective, pro^cutor, plaint iff, attorney, and 

IS. The Spirit of the Laws (1748), Book xi, ch. 6. 

13. The Federalist (1788). No. 47. 

14. Myers v. United States, rjx U.S. 5s, 293 (1926). 

15. Supra, 421. 16. 17 Cong. Rec. 4422. 
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rniirt. Nn trihiwwf charged with such functions can have the 
‘attributes which ought to characterize a judicial tribunal.’ 

In 1916, when it became apparent that even wider powers were 
likely to be given to the Interstate Commerce Commission, the 
Association of Railway Executives re-stated more elaborately 
the constitutional attack on the merger of powers in the hands 
of tlie commission.'" The same constitutional attack was urged 
during the debates in Congress in 1914 against the alleged 
merger of powers in the Federal Trade Commission."® And 
every independent regulatory commission has been sharply at- 
tacked on this same ground. 

The Supreme Court, however, has never held void any of th^ 
statutes by which alleged mergers of legislative, executive, and 
judicial powers are created, nor has it given any encouragement 
to those who attack the regulatory commissions on this constii 
tutional ground. It appears to be wholly unimpressed by the 
objection, although this is not owing to unawareness of the 
situation at issue. In Federal Trade Commission v. Klesner, 
Mr. Justice Brandeis observed: ‘While the Federal Trade Com- 
mission exercises under § 5 the functions of both prosecutor 
and judge, the scope of its autliority is strictly limited.’ ** There 
is no indication that this combination of executive and judicial 
power caused any constitutional tremors in the mind of Mr. 
Justice Brandeis. The present judicial attitude is stated by a 
lower federal court in these words: 

The spectacle of an administrative tribunal acting as both prose- 
cutor and judge has been the subject of much comment, and efforts 
to do away with such practice have been studied for years. The 
Board of Tax Appeals is an outstanding example of one such suc- 
cessful effort. But it has never been held that such procedure denies 
constitutional right. On the contrary, many agencies have func- 
tioned for years, with the approval of the courts, which combine 
these roles. The Federal Trade Commission investigates charges of 
business immorality, files a charge in its own name as plaintiff, and 
then decides whether the proof sustains the charges it has preferred. 
I'lie Interstate Commerce Commission and state Public Service 
Commissions may prefer complaints to be tried before themselves. 

18. Hearings before the House Committee on Interstate and Foreign Com- 
merce on Bill to Amend the Interstate Commerce Law, 57th Cong., ist scss. 
(190*), 493. 

19. Supra f 122. 


20. Supra, 208 f. 


21. 280 U.S. 19. 27 (1929). 
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It an administrative tribunal may on its own initiative investigate, 
file a complaint, and then try the charge so preferred, due process 
is not denied here because one or more members of the board aided 
in the investigation.’’’ 

By ignoring the whole question, the Supreme Court has left 
us without explaining authoritatively why the alleged merger 
of the three powers of government in a single regulatory body 
does not violate the doctrine of tlie separation of powers. It is 
possible, however, to suggest a number of cogent reasons for 
this omission. 

First, the Court had upheld the constitutionality of the regu- 
latory commission technique before this objection was seriously 
felt or presented. The state railroad commission, the prototype 
of the later federal commissions, received the Supreme Court’s 
blessing in the Railroad Commission cases” in 1886. When 
the validity of the Interstate Commerce Act was attacked in 
Interstate Commerce Commission v. Brimson in 1894, the 
Court held that judicial powers had not been unconstitutionally 
given to the Interstate Commerce Commission, and the broader 
point that legislative, executive, and judicial powers were in- 
validly merged was neither argued nor ruled upon. When in 
1919 a lower court passed for the first time upon an order of 
the Federal Trade Commission, it sustained the statute with 
the comment that ‘grants of similar authority to administrative 
officers and bodies have not been found repugnant to the Con- 
stitution’; while the Supreme Court merely assumed the valid- 
ity of the Federal Trade Commission Act without directly 
commenting on it,’® 

Second, the Supreme Court has always interpreted the doc- 
trine of the separation of powers with great flexibility. The fact 
that the Constitution itself contains important deviations from 
a strict separation of powers, deviations necessary to the smooth 
running of the governmental machine, could hardly fail to im- 
press on the Court that a rigid or mechanical application of the 

sx. Brinkley v. Hassig, 8j Fed. (ad) 351, 356 f. (C.C.A. 10th 1936). 

*3, 1 16 U.S. 307 (1886). 

24. 154 U.S. 447 (1894). 

25. Sears, Roebuck and Co. v. Federal Trade Commission, 258 Fed. 3i>7, 311 
(C.C.A. 7th 1919). 

26. Sec C. McFarland, Judicial Control of the Federal Trade Commission and 
Interstate Commerce Commission (1933), 7 f. and cases died. 
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doctrine is both unnecessary and unwise. As Frankfurter and 
Landis put it: 

Nor has it [the doctrine of separation of powers] been treated by 
the Supreme Court as a technical legal doctrine. From the begin- 
ning that Court has refused to draw abstract, analytical lines of 
separation and has recognized necessary areas of interaction.^' 

The powers of government which under the doctrine of the 
separation of powers must be kept separate are the legislative, 
executive, and judicial powers granted by the Constitution to 
Congress, to the President, and to the constitutional courts. 
These powers could not be invalidly merged in a regulatory 
commission unless, in turn, they had been granted to that com- 
mission. But the Supreme Court, as we shall shortly see, has 
steadily denied that either legislative or judicial power in the 
constitutional sense has been given to the commissions. If the 
commissions do not possess the legislative and judicial powers 
separated by the distributing clauses of the Constitution, then 
clearly those powers have not been unconstitutionally merged 
in creating the commissions. The powers exercised by the com- 
missions may be mixed, but they are not the powers which it 
is constitutionally improper to mix. 

Third, the courts did not wish to find the regulatory com- 
missions unconstitutional, since they regarded them as neces- 
sary. As the Supreme Court became increasingly familiar with 
the commissions and with the problems with which tliey were 
dealing, it came to feel that tire commission technique was 
essential to the successful handling of the difficult tasks involved 
in the government regulation of business. Strong governmental 
necessity could not be lightly ignored. As early as 1894 the 
Court, in the Brimson case, had pointed out that the regulatory 
commission was indispensable to the effective exercise of the 
commerce power. It said: 

An adjudication that Congress could not establish an administra- 
tive body with authority to investigate the subject of interstate com- 
merce and with power to call witnesses before it, and to require the 
production of books, documents, and papers relating to that sub- 

sj. F. Frankfurter and J. M. Landis, ‘Power of Congress over Procedure in 
Criminal Contempt in "Inferior” Federal Courts— A Study in Separation of 
Powers,’ Harvard Law Review, vol. xxxvit (19x4). loto. 
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ject, would go far towards defeating the object for which the people 
of the United States placed commerce among the states under na- 
tional control. All must recognize the fact that the full information 
necessary as a basis of intelligent legislation by Congress from time 
to time upon the subject of interstate commerce cannot be obtained, 
nor can the rules established for the regulation of such commerce 
be efficiently enforced, otherwise than through the instrumentality 
of an administrative body, representing the whole country, always 
watchful of the general interests, and charged with the duty not 
only of obtaining the required information, but of compelling by 
all lawful methods obedience to such rules.‘‘ 

The district court made the same point more sharply in com- 
menting on the Federal Trade Commission in the Sears, Roe- 
buck case: 

With the increasing complexity of human activities many situa- 
tions arise where governmental control can be secured only by the 
‘board’ or ‘commission’ form of legislation.®* 

It seems to be the settled disposition of the courts to regard the 
independent regulatory commissions as vitally necessary parts 
of the mechanism of modern government. 

Fourth, from the very beginning, the work of the regulatory 
commissions, in all important particulars, has been held closely 
subject to judicial review. The courts have thus been able to 
set aside orders or decisions of the commissions which they re- 
garded as ultra vires, unjust, or otherwise subversive of private 
rights. The alleged merger of powers thus becomes unimpor- 
tant, sin ce the Court is able to see that no substantial iniu.st ire 
re8atIs.IlLtIi£-major reasonTor keeping the powers of govern- 
ment separate is to prevent the exercise of arbitrary power, 
and if the exercise of arbitrary power is effectively prevented 
by judicial review, then the Court need not worry separately 
over the supposed merger of powers. Without this close judicial 
supervision of commission work, the constitutional objection 
we are discussing might have received more serious attention. 

Finally, it has been easier and more satisfactory to the Court 
to exercise its constitutional scrutiny of the regulatory com- 
missions within the flexible limits of the test of due process of 

aS. Interstate Commerce Commission v. Brimson, 154 U.S. 447, 474 (1894). 

ag. Sears, Roebuck and Co. v. Federal Trade Commission, agS Fed. 307, 31a 
(C.C~A. 7th 1919). 
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law than to try to work with the vague doctrine oE the separa- 
tion of powers. Had the due process test not been available, 
the Court might possibly have invoked the separation theory; 
but it has not been necessary to do that, and it is obvious now 
that it will never be done. The Supreme Court has held that a 
violation of the doctrine of the separation of powers does not 
per se amount to a deni al o f due process of law. »° It is possible, 
however, that a merger ot powers might take such a form as to 
amount to a denial of due process. Should Congress create a 
regulatory agency in which legislative, executive, and judicial 
powers were fused in such a manner as to invite and effect 
arbitrary abridgement of private rights, we may assume that 
the Court would protect those rights by invoking the due proc- 
ess clause rather than the doctrine of the separation of pow’ers. 
In short, if there was ever any vitality at all in the constitutional 
principle that the three powers of government may not validly 
be merged in the same hands, it has long since been assimilated 
to tlie much more flexible and practicable doctrine of due 
process. 

B. Delegation of Powers to the Commissions 

The most important corollary of the doctrine of the separa- 
tion of powers is that the powers given to the three departments 
may not be delegated to other departments or agencies. If the 
legislative power is vested in Congress, then it logically follows 
that that power cannot be farmed out to anybody else. The 
doctrine of the non-delegability of legislative and judicial 
powers is the phase of the separation of powers theory which 
has most often engaged the attention of the Supreme Court. 
By what means have the powers given by Congress to the inde- 
. pendent regulatory commissions been so rationalized as to avoid 
conflict with the constitutional prohibition against delegation? 
No grant of power to any commission has been held by tlie 
Court to violate the rule against delegation: and yet it is gen- 
erally agreed that the commissions exercise legislative, adminis- 
trative, and judicial powers. How has this paradoxical result 
been achieved? 


30. Dreyer v. Illinois , 187 U.S. 71, 84 (igox). 
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1 . HAVE LEGISLATIVE POWERS BEEN DELEGATED TO THE 
COMMISSIONS? 

Has Congress delegated legislative power to the regulatory 
commissions? Viewed realistically, every commission appears to 
exercise legislative power in at least one way, and some of them 
in two. In the first place, every regulatory commission has the 
power to issue rules and regulations: the power of sub-legisla- 
tion. These rules and regulations may be grouped and classified 
and labeled in various ways, but they are legislative in nature. 
No one who scans the voluminous regulations of the Interstate 
Commerce Commission in the field of safety appliance require- 
ments or motor vehicle licensing can fail to realize that here 
is a body of legislation vastly more important than many of 
the formal statutes passed by Congress itself. This power to 
issue rules and regulations has been conferred by Congress from 
the foundation of our government upon executive and adminis- 
trative officers. It is by no means confined to the regulatory 
commissions. 

A second way in which legislative power is exercised by some 
of the regulatory commissions is more specialized and distinc- 
tive. Here Congress embodies in a statute a legislative ‘standard’ 
or principle which it believes should control business conduct 
or relations, and delegates to a regulatory commission the power 
to make that standard effective by the issuance of orders which 
apply the standard to concrete situations. It is this power which 
the Interstate Commerce Commission exercises in issuing a rail- 
road rate order. Congress has declared by law diat railroad rates 
shall be ‘just and reasonable’ and has given to the commission 
the job of determining in a concrete situation what a ‘just and 
reasonable’ rate is and of issuing an order establishing that rate. 
This rate-making function is legislative in character. The Su- 
preme Court has so described it repeatedly.’’ State railroad and 
odier public utility rates were originally fixed by legislation. 
There is no doubt of the constitutional power of Congress to 
embody in a statute each individual railroad rate now estab- 
lished by the Interstate Commerce Commission. 

31. United Slates v. Berwind-White Coal Mining Co., *74 U.S. 564, 583 (1933); 
Morgan v. United States, sgS U.S. 468, 479 (1936). 
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What has been the attitude of the courts toward these dele- 
gations of power? Briefly, it has taken shape in a settled judicial 
policy of upholding these delegations of power as necessary to 
the administration of government, but without sacrificing the 
constitutional theory that legislative powers cannot be dele- 
gated. This problem of eating its constitutional cake and having 
it too the Court has very adroitly solved by two rather different 
methods, which may be briefly described. 

The first and earliest of these methods is to use labels or 
definitions which avoid the constitutional difficulties. Much 
may be accomplished in an argument if one is allowed to write 
his own definitions. If the power which it is necessary to dele- 
gate to regulatory agencies can be called something other than 
‘legislative power,’ then the constitutional rule is left intact. 
This may be put in the form of a syllogism as follows: 

Major premise: Legislative power cannot be constitutionally dele- 
gated by Congress. 

Minor premise: It is essential that certain powers be delegated 
to administrative offiters and regulatory commissions. 

Conclusion: Therefore the powers thus delegated are not legisla- 
tive powers. 

The logical hiatus in this reasoning is concealed by attaching 
a distinctive name to the powers thus delegated. And this is 
what the Court has done. In fact, it has used two names: first, 
‘administrative,’ and second, ‘quasi-legislative.’ 

The term ‘administrative’ was a useful term to apply to the 
sub-legislative powers given to administrative officers and com- 
missions. It is not used in the Constitution itself, it is different 
from the word ‘legislative,’ and there is no authoritative defini- 
tion of it. Thus in 191 1 in the case of United States v. Grimaud, 
which upheld the power of the Secretary of Agriculture to issue 
regulations for grazing on public lands, Mr. Justice Lamar said: 

In the nature of things it was impracticable for Congress to pro- 
vide general regulations for these various and varying details of 
management ... In authorizing the Secretary of Agriculture to 
meet these local conditions. Congress was merely conferring admin- 
istrative functions upon an agent, and not delegating to him legis- 
lative power.** , 

js. sso U.S. 506, 516 (1911). 
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Perhaps even more useful to the Court has been the prefix 
‘quasi,’ which can be attadied to the terms ‘legislative’ and 
‘judicial.’ Legislative power cannot constitutionally be delegated 
by Congress; but there is no prohibition against the delegation 
of ‘quasi-legislative* powers. According to Mr. Justice Suther- 
land in the Humphrey case,*® ‘quasi-legi-slative’ power is what 
the Federal Trade Commission enjoys, along with ‘quasi- 
judicial’ power. Congress, in short, has not invalidly delegated 
legislative power to the regulatory commissions because the 
power which it has delegated turns out to be ‘quasi-legislative’ 
and not legislative. 

A second judicial attitude toward this problem discards this 
juggling of definitions and deals more directly with the reali- 
ties involved. This second judicial theory may be put thus: 
Legislative power has not been delegated to the independent 
regulatory commissions within the meaning of the constitu- 
tional rule, if that power must be exercised by the commissions 
within the limits of a legislative policy or standard blocked out 
with reasonable clearness in the statute by which Congress 
granted the power. To put it in the words of Mr. Justice Suth- 
erland (who used both techniques as occasion arose), ‘. . . Con- 
gress can not delegate any part of its legislative power ex- 
cept under the limitation of a prescribed standard . . .’ ®* 

The judicial and professional recognition that legislative 
power has been and must be delegated by Congress to other 
governmental agencies appears with increasing frequency. In 
his presidential address to the American Bar Association in 
1916 Elihu Root asserted: 

Before these agencies [the administrative tribunals], the old doc- 
trine prohibiting the delegation of legislative powers has virtually 
retired from the field and given up the fight. There will be no with- 
drawal from these experiments. We shall go on; we shall expand 
them, whether we approve theoretically or not; because such agen- 
cies furnish protection to right, and obstacles to wrong-doing, which 
under our new social and industrial conditions cannot be prac- 
tically accomplished by the old and simple procedure of legislatures 
and courts as in the last generation.’® 

33. Humphrey’s Executor v. United States, *95 U.S. 602 (1935). 

34. United States v. Chicago, M. St. P. and P. R. Co., «8s U.S. 311. 3*4 (1931). 

35. Ann. Kept, of the American Bar Association, vol. xli (1916), 368 f. 
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In responding to the resolutions of the Attorney General upon 
the death of Chief Justice White. Chief Justice Taft, referring 
to White’s decision holding that legislative power had not been 
delegated to the Interstate Commerce Commission, said: 

The Interstate Commerce Commission was authorized to exercise 
powers the conferring of which by Congress would have been, per- 
haps, thought in the earlier yean of the Republic to violate the 
rule that no legislative power can be delegated. But the inevitable 
progress and exigencies of government and the utter inability of 
Congress to give the time and attention indispensable to the exer- 
cise of these powers in detail forced tlie modification of the rule.*" 

So generous, in fact, was the Court’s treatment of what ap- 
peared to be delegations of legislative power to regulatory com- 
missions and administrative officers that Professor E. S. Corwin 
was led to say in 1934 that ‘Congress is enabled to delegate its 
powers whenever it is necessary and proper to do so in order to 
exercise them effectively .’ " The requirement that legislative 
power, if delegated, must be delegated ‘under the limitation of 
a prescribed standard’ was still insisted upon by the Court, but 
the standards set up were in some cases so vague as to impose 
small restraint upon the discretion of those to whom the power 
was delegated.'® 

In two important cases, however, the Supreme Court pro- 
ceeded to take up this slack and sharpen the meaning of its 
present rule regarding delegations of legislative power. In 
Panama Refining Co. v. Ryan " and in the Schechter case 
the Court held void delegations of legislative power to the 
President on the ground that the National Industrial Recovery 
Act set up no clear standards or criteria to serve as limitations 
upon the President’s uncontrolled discretion. The net result 
seems to be that while the standards limiting the delegations of 
legislative power may be vague, they may not be too vague, and 
tliey certainly must not be wholly lacking. A standard is too 
vague when it does not offer a guide which can be seen and 

36. Proceedings on the Death of Chief Justice White, *57 U.S. xxv f. (igaa). 

37. E. S. Corwin, The Twilight of the Supreme Court (1934). 145. 

38. New York Central Securities Corporation v. United Stales, *87 U.S. is 
(1932); Federal Radio Commission v. General Electric Co., 281 U.S. 464 (1930). 

39. *93 U.S. 388 (1935). 

40. Schechter v. United States, 295 U.S. 495 (1935). 
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followed by those exercising the delegated power. Or, stated a 
bit differently, the standard must be clear enough to be visible 
to the naked eye of the Court, so that that tribunal can deter- 
mine whether the officer or agency is following the standard 
instead of exercising uncontrolled discretion. 

It thus appears that in dealing with the delegation of legisla- 
tive power the Supreme Court has essentially paralleled, though 
without the corresponding labels, the situation which exists 
with regard to federal judicial power and has recognized the 
existence of two grades of legislative power, one which cannot 
constitutionally be delegated by Congress, and one which can. 
By Article in of the Constitution ‘the judicial power of the 
United States’ is given to the Supreme Court and the inferior 
federal courts created by Congress. This judicial power can be 
given only to the regularly constituted United States courts, 
and this principle has been enforced with absolute rigidity. 
Nevertheless, practical necessity has required from time to time 
that ‘judicial power’ be given to agencies which are not courts 
created under Article in. Congress could not effectively exer- 
cise its powers without making such grants. The Supreme Court 
solved the problem by holding tliat there are two categories of 
judicial power possible under the Constitution. There is ‘the 
judicial power of the United States’ which is granted by Arti- 
cle III and which can be granted only to the constitutional 
courts; and there is a less .sacrosanct, garden variety of judicial 
power which Congress, in exercising its delegated powers, may 
give to ‘legislative courts.’ " Inherently the two kinds of power 
are the same, although they operate usually in different fields. 
In much the same way the courts have actually recognized two 
categories of federal legislative power. There is the legislative 
power which, for the sake of pursuing the analogy, may be 
labeled ‘the legislative power of the United States,’ the legisla- 
tive discretion conferred by the Constitution upon Congress. 
Tliis may not be delegated. But there is also a lesser variety of 
legislative power which Congress in tire carrying out of its 
legislative responsibilities may delegate to independent regula- 

41. This distinction between ‘constitutional’ and ‘legislative’ courts was care- 
fully drawn by Marshall in American Insurance Co. v. Canter, 1 Peters 511, 546 
(U.S. i8z8); it is elaborated in the light of later decisions in W. G. Katz, ’Fed- 
eral Legislative Courts,’ Harvard Law Review, vol. XLiii (1930), 894. 
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tory commissions or to administrative officers. This second type 
of legislative power is. however, really ‘sub-legislative’ power, 
in the sense that it must be exercised within the limits of 
standards set up by Congress to block out at least the rough 
outlines of a primary legislative policy. Marshall, who was a 
confirmed constitutional pragmatist, virtually made this dis- 
tinction in 1825 in the case of Wayman v. Southard,** although 
he made no attempt to find names for the two grades of legisla- 
tive power. The courts have continued to use his distinction. 
Thus the neat and effective device whereby the courts side- 
stepped the problem presented by the non-grantability of ‘the 
judicial power of the United States’ provides an equally con- 
venient solution to the problem of the non-delegability of legis- 
lative power. We have come close to adopting the theory with- 
out the names. 

Finally, it seems probable tliat the rule against the delegation 
of legislative power, like the rule against the merger of the 
three powers of government in tlie same hands, will be assimi- 
lated into the constitutional guarantee of due process of law. 
The delegations of legislative power which the courts have 
held bad are those in which legislative power has been granted 
without the accompanying protection of an adequate guiding 
standard. There is a practical reason for this rule. It is for the 
protection of the rights of the citizen that democratic govern- 
ments give broad law-making powers to a representative legisla- 
ture, and not to a single officer or administrative agency. To 
permit such an officer or agency to exercise legislative power 
unrestrained by legislative standards is to subject the citizen 
to the danger of an arbitrary power against which he may have 
no effective protection. It is but a short step from this to the 
position that one whose rights have been impaired by the exer- 
cise of unrestrained legislative discretion in the hands of an 
administrative officer or agency is being deprived of liberty or 
property without due process of law. In short, tlie rule against 
the delegation of legislative power as it is now construed exists 
not for the purpose of keeping alive an abstract principle of 
political philosophy, but for the purpose of surrounding private 
rights with a protection just as readily available under the due 
process clause. In fact, the doctrine of the non-delegability of 

4Z. 10 Wheaton i (18x5). 
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legislative power could safely be scrapped as long as due process 
of law remains the eflEective constitutional guarantee it now is. 

2. CAN MORE LEGISLATIVE POWER BE DELEGATED TO AN INDEPENDENT 
RECULATORy COMMISSION THAN TO AN EXECUTIVE OFFICER? 

The interesting theory has recently been set forth that Con- 
gress may constitutionally grant more legislative and judicial 
power to an independent regulatory commission than to an 
executive officer. Or, to put it in another way, Congress could 
not validly delegate to an executive officer the kinds of power 
which have been given to the Interstate Commerce Commission 
and the Federal Trade Commission. 

This is worthy of careful consideration. A clear statement of 
tliis doctrine appeared in the brief presented to the Supreme 
Court for the appellants in Isbrandlsen-Moller Co. v. United 
Stales in 1937. The point arose in this way: The Economy 
Act of 1932 authorized the President to transfer or consolidate 
by executive order executive agencies or functions. President 
Roosevelt made extensive use of tliis power and, among other 
changes, transferred the United States Shipping Board to the 
Department of Commerce, where it became the United States 
Shipping Board Bureau. The appellant, a shipping company, 
attacked the validity of an order directed against it by the 
Shipping Board Bureau. It contended that the Economy Act 
did not intend to give the President power to transfer or alter 
the independent regulatory commissions, of which the Ship- 
ping Board was admittedly one; and that if it did intend to give 
such power it was, for that reason, unconstitutional, since the 
powers enjoyed by the Shipping Board could not validly be 
given to an executive officer such as the Secretary of Commerce. 
In the appellant’s brief the argument is stated thus: 

The functions of the United States Shipping Board were so 
broadly defined by Congress in the Shipping Act, 1916, and the 
Merchant Marine Act, igso, and were of such a quasi-judicial and 
quasi-legislative character, that they obviously could not be per- 
formed properly or at all by an executive department or bureau, 
and it would have been a Violation of the fundamental constitu- 

.IS- S'*' '3!) (*937): the Brief and arguiiient were presented by Mr. James 

W. Ryan of New Yoik. 
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uonal doctrine of separation of powers if Congress had intended 
those functions to be delegated to or exercised by an executive 
department or bureau. Assuming that a slight degree of legislative 
power may be delegated to an executive department, or rather 
become effective after a hearing and finding by an executive depart- 
ment, surely there is a limit and that is when, as in the present 
case, the legislative and judicial power attempted to be delegated 
is so great and substantial, and so inconsistent with its exercise by 
an executive department, that the executive department would 
become predominantly a legislative or judicial body rather than 
an executive body, so far as the exercise of those functions was 
concerned.** 

The Court decided the case without ruling on this point. 

Some of the language used in the Schechter case is said to 
support this theory. In that case Chief Justice Hughes declared 
that legislative power was invalidly delegated to the President 
by the provisions of the National Industrial Recovery Act, 
which authorized him to promulgate codes of fair competition. 
The term ‘fair competition’ was too vague a standard to guide 
the President’s legislative discretion. The Chief Justice referred 
with approval, by way of contrast, to the Federal Trade Com- 
mission’s task in applying the legislative standard, ‘unfair meth- 
ods of competition,’ and went on to say: 

. . . What are ‘unfair methods of competition’ are thus to be de- 
termined in particular instances, upon evidence, in the light of 
particular competitive conditions and of what is found to be a 
sjtecific and substantial public interest . . . I'o make this possible 
Congress set up a special procedure. A commission, a quasi-judicial 
body, was created. Provision was made for formal complaint, for 
notice and hearing, for appropriate findings of fact supported by 
adequate evidence, and for judicial review to give assurance that 
the action of the Commission is taken within its statutory au- 
thority . . . 

In j)roviding for codes, the National Industrial Recovery Act dis- 
penses with this administrative procetlure and with any administra- 
tive procedure of an analogous character.*' 

From this statement it is inferred that the delegation of power 
to the President in the National Industrial Recovery Act is bad 

44. Brief for appellant, 48. 

45. Schechter v. United States, *95 U.S. 495, 5jj (1935). 
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■ because he is an executive officer, while the delegation of power 
to the Federal Trade Commission is good because it is an in- 
dependent ‘quasi-judicial’ body. 

This whole theory is unsound. There is no reason arising 
from the doctrine of the separation of powers why the same 
powers should not be delegated to an executive officer as to an 
independent commission. First, there is nothing in the doctrine 
of separation of powers itself which supports such a theory. The 
rule against delegation of legislative power limits the scope and 
nature of the power which Congress may turn over to some one 
else. It was never intented to restrict Congress in selecting the 
officer or agency to whom the power was to be given. If Con- 
gress can delegate the power at all, there is no restriction upon 
its choice of a grantee. This point is effectively presented in the 
brief for the government in the Isbrandtsen-Moller case: 

. , . Appellant's position appears to be that, although the powers 
in question can properly be delegated, the Constitution permits 
Congress to delegate them only to a particular kind of officer or 
agency. This is a constitutional doctrine, novel in conception and 
startling in its consequences ... If, as appellant suggests, Congress 
cannot delegate quasi-legislative or quasi-judicial power to an exec- 
utive department or officer, it must, if it wishes to delegate such 
power at all, create a special commission or bureau for that pur- 
pose. Acceptance of this principle would lead inevitably to the 
creation of a kind of fourth grand division of the federal govern- 
ment consisting solely of these independent commissions or bureaus. 
This is a radical departure from traditional concepts of the nature 
of the federal government which finds no support in the language 
of the Constitution or in the decisions of this Court.** 

Second, the Supreme Court has upheld delegations to execu- 
tive officers of the same powers which the independent com- 
missions enjoy. When Congress enacted the Packers and Stock- 
yards Act of 1921, it debated at length whether to give the ad- 
ministration of the statute to the Federal Trade Commission or 
to the Secretary of Agriculture. It gave it to the Secretary. The 
powers conferred, including rate making and the suppression 
of unfair competitive practices, are essentially the same as those 
exercised by the Interstate Commerce Commission and the Fed- 

46. Brief for the United States, 78 f. 
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eral Trade Commission. The constitutionality of this Act has 
been upheld by the Supreme Court.*' 

Finally, what tliis argument is groping after is a due process 
limitation relating to procedure, and not a separation of powers 
limitation at all. It may be that a delegation of quasi-legislative 
and quasi-judicial power to an executive officer may be so 
loosely stated as to be bad, while a differently stated delegation 
of the same power to a quasi-judicial commission would be 
good. The difference would lie, not in the nature of the grantee, 
but in the fairness of the procedure by which the granted pwwer 
is to be exercised. This, it seems to me, is all that Chief Justice 
Hughes is driving at in the passage in the Schechter case al- 
ready quoted. If the National Industrial Recovery Act had 
granted to the Federal Trade Commission the same powers in 
the same terms in which they were given to the President, the 
grant would have been equally bad. The grant to the President 
was unaccompanied by any procedural requirements to protect 
against arbitrary action tliose subject to the power granted, 
whereas the Federal Trade Commission is required to carry on 
its work in accordance with an already approved procedure, 
quasi-judicial in character. The legality of the procedure is the 
point at issue, not the kind of agency. In short, another separa- 
tion of powers argument turns out, upon analysis, to be a due 
process argument. 

3. GRANTS OF JUDICIAL POWER TO THE COMMISSIONS 

The doctrine of the separation of powers forbids the giving 
to any one except the constitutional courts the judicial power 
granted by the Constitution. At the same time the independent 
regulatory commissions have powers which look suspiciously 
like judicial powers. And yet tlie courts have found here no 
violations of the doctrine of separation of powers. This result 
may be explained in a number of ways. 

First, as already noted,*® the Supreme Court has neatly solved 
the problem of any invalid grant of ‘the judicial power of the 
United States’ by recognizing that there is another brand of 
federal judicial power which is not the judicial power of the 

47. Slagord v. WMace, *58 U.S. 495 (I9**)- 48 - Supra, 432 t. 
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United States within the meaning of Article in. The judicial 
power of the United States is vested in the constitutional courts 
created by Congress under Article iii and can be given to no 
one else. Not only would it be unconstitutional to grant it to 
any other body; it would be impossible to do so. This is true 
because as soon as it is granted to any one other than a consti- 
tutional court the power becomes ipso facto not the judicial 
power of the United States but the other sort of federal judicial 
power, the kind that can be granted to what are called ‘legisla- 
tive courts.’ Congress has never sought to confer any portion 
of ‘the judicial power of the United States’ upon any independ- 
ent regulatory agency. 

Second, it would not violate the doctrine of the separation 
of powers for Congress to give federal judicial power to a regu- 
latory commission, so long as it is not ‘the judicial power of the 
United States,’ but it would violate the due process clause. To 
make a delegation of judicial power’ valid Congress must trans- 
form the regulatory agency into the kind of body constitution- 
ally capable of receiving and exercising judicial power. The 
inherent attributes of a court cannot be given to a non-judicial 
body, especially an administrative body. The final adjudication 
of private rights, the independent power to compel testimony, 
cannot without violating due process be delegated to agencies 
like the Interstate Commerce Commission *“ which also enjoy 
wide ranges of legislative and administrative discretion. Not all 
the lines of distinction between administrative tribunals such as 
the independent regulatory commissions and the legislative 
courts have been sharply drawn in court decisions, but in so 
far as those distinctions are constitutional in nature they are 
pricked out in terms of due process of law and not the separa- 
tion of powers. 

Third, the functions of a judicial nature which have been 
given to the independent commissions are conveniently labeled 

49. In Interstate Commerce Commission v. Brimson, 154 U.S. 447, 485 (1894), 
Mr. Justice Harlan said; ‘The inquiry whether a witness before the Cktmmission 
is bound to answer a particular question propounded to him, or to produce 
books, papers, etc., in his possession and called for by that body, is one that 
cannot be committed to a subordinate administrative or executive tribunal for 
final determination. Such a body could not, under our system of government, 
and consistently with due process of law, be invested with authority to compel 
obedience to its orders by a judgment of fine or imprisonment.' 
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‘quasi-judicial.’ That effectively meets any attack based on a 
supposed violation of the separation of powers. There can be 
no objection to the grant of quasi-judicial powers. Bodies which 
receive them become, to that extent, quasi-judicial bodies. 
When the term quasi-judicial is used, and the Supreme Court 
has added it to its vocabulary, it serves to describe such a func- 
tion as that exercised by the Federal Trade Commission in 
issuing a cease and desist order against an unfair trade practice. 
Here the task of determining that a particular practice is an 
unfair competitive trade practice, and that such a practice has 
been indulged in, is combined, in the form of a restraining 
order, with the judicial application of the results to the persons 
concerned. The application of a legislative standard to concrete 
cases involving the rights of parties and of the public is a quasi- 
judicial function. And this is perhaps the most important work 
of the independent regulatory commissions; certainly it is the 
task which most clearly justihes their separate and independent 
existence. But in granting this quasi-judicial power there is no 
violation of the doctrine of the separation of powers. 

Finally, Congress may properly require regulatory bodies, 
whether commissions or officers, to perform sub-legislative or 
administrative tasks by a procedure substantially judicial in 
character. The courts insist that tlie fixing of a rate is a legisla- 
tive function.” Congress could itself establish railroad rates by 
the same procedure by which it passes any other statute. But 
when this rate-making power was given to the Interstate Com- 
merce Commission, Congress required that it be exercised in 
accordance with a semi-judicial procedure. And the courts 
would require such procedure under due process of law even 
if Congress did not require it by statute. But here there is no 
grant of judicial power. The power is legislative: it is only the 
method of exercising it which is judicial. 

We may conclude, then, that the doctrine of the separation 
of powers has not been invoked, and will not be invoked, to 
prevent the delegation to the independent commissions of sub- 
stantial legislative and judicial powers. The doctrine of non- 
delegation never had much vitality, and it has lost through the 
use of labels and other devices of convenience most of what 
little it had. But this will not result in the serious impairment 

50 . Supra, 4 * 8 . 
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of individual rights or in the exercise of arbitrary power. These 
will continue to be unconstitutional as deprivations of life, 
liberty, or property without due process of law. 

C. Does the Separation of Powers Require That the 
Independent Commissions Be ‘in’ Some One of 
THE Three Departments? 

Does the doctrine of the separation of powers require that 
every federal governmental agency be located in one of the 
three departments, legislative, executive, or judicial, or be defin- 
itively classified as a legislative, executive, or judicial agency? 
If so, in which of the three departments do the independent 
regulatory commissions belong, and what legal consequences 
result from their being in one department rather than another? 
Is it possible that an agency may constitutionally be in more 
than one department at once, or in none of th.em? If these last 
alternatives are possible, do they necessarily result in the crea- 
tion of a ‘fourth department’? These problems deal with the 
‘organizational’ location of tlie commissions and not with the 
nature of their powers. They are important questions because 
some judges and writers have assumed that every commission 
must be in some one department. They have tried to decide 
which department this is, although they have had difficulty in 
agreeing. They have then proceeded to infer, from this depart- 
mental domicile, important conclusions regarding the relations 
of Congress or of the President to the commissions. 

First, does the doctrine of the separation of powers require 
that every agency of the federal government be definitely and 
completely in some one of the three departments? There is 
judicial dictum which leans toward an affirmative answer. In 
Kilbourn v. Thompson, decided in 1881, Mr. Justice Miller 
said: 

It is believed to be one of the chief merits of the American sys- 
tem of written constitutional law, that all the powers entrusted 
to governments, whether state or national, are divided into the 
three grand departments of the executive, the legislative and the 
judicial. That the functions appropriate to each of these branches 
of government shall be vested in a separate body of public servants, 
and that the perfection of the system requires that the lines wliich 
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separate and divide these departments shall be broadly and clearly 
defined.'* 

In Springer v. Philippine Islands the Court held that the Or- 
ganic Act under which the islands were governed established a 
separation of the three powers of government identical with 
that implicit in the Constitution of the United States. Mr. Jus- 
tice Sutherland said: 

Thus the Organic Act, following the rule established by the 
American Constitutions, both state and Federal, divides the gov- 
ernment into three separate departments— the legislative, executive 
and judicial . . . And this separation and the consequent exclusive 
character of the powers conferred upon each of the three depart- 
ments is basic and vital— not merely a matter of governmental 
mechanism. 

. . . Putting aside for the moment the question whether the 
duties devolved upon these members are vested by the Organic Act 
in the Governor-General, it is clear that they arc not legislative in 
cliaracter, and still more clear that they are not judicial. The fact 
that they do not fall within the authority of either of these two con- 
stitutes logical ground lor concluding that they do fall within that 
of the remaining one of the three among which the powers of 
government are divided." 

Tliis had nothing to do with independent regulatory commis- 
sions, but it seems to suggest that the Constitution creates three 
departments, that these are mutually exclusive of each other, 
save as the Constitution provides otherwise, and that an agency 
must necessarily, therefore, be in one of the three. Applied con- 
cretely, this requires that the Interstate Commerce Commission 
be in one of the three departments. Obviously the commission 
is not in die judicial department. It must then be either in the 
legislative department or in the executive department, and 
there are those willing to support the claims of each depiart- 
ment. The possibility of any middle ground is ruled out. In a 
word, the Constitution in dealing with the departments estab- 
lished a perfect trichotomy, and left no room for any confusing 
and annoying fringe around the edges. 

This analysis seems unsound for several reasons: In the first 
place, the doctrine of the separation of powers does not require 

51. 103 U.S. 168, 190 f. (1881). 5*. *77 U.S. 189, *01 £. (19*8). 
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that every governmental agency be snugly located wholly inside 
the boundary lines of a single department. It is true that most 
of them are so located and that the status of those which are 
not may seem anomalous. The three distributing clauses of the 
Constitution deal with governmental powers, legislative, execu- 
tive, and judicial. It is powers, not departments, which are sepa- 
rated. The Constitution wisely left to Congress a broad discre- 
tion in establishing the governmental machinery by which these 
powers are to be exercised. No precise and dehnite rule has 
emerged by which to trace the boundary lines of the legislative 
and executive departments. The Constitution by alluding to 
the ‘heads of departments’ assumes that there are executive offi- 
cers besides the President; but there has been no authoritative 
answer to the question whether the ‘legislative department’ in- 
cludes more than Congress itself, or if so just how much. Now 
if the doctrine of the separation of powers had always been 
applied with such absolute rigidity that under no circumstances 
could the three powers of government be either merged or 
delegated, we could then draw clear and mutually exclusive de- 
partmental lines and determine without difficulty in just which 
of the three departments every agency belongs. But we have, 
with full judicial approval, scrapped the theory that the three 
powers of government cannot be merged in a single agency; 
and we have practically scrapped the doctrine of the non-delega- 
bility of powers. If the doctrine of the separation of powers, as 
presently construed, permits a single agency to exercise two or 
more of the three powers of government, and permits executive 
or administrative officers to exercise legislative power, tlien by 
what logical compulsion must we conclude that the doctrine of 
tlie separation of powers requires us to locate each of these 
multi-functional agencies in a single one of the three depart- 
ments? It is much sounder to recognize that we have, and must 
have, federal governmental agencies which are not in one de- 
partment to the exclusion of the others, but which so straddle 
at least two of the departments as to be in reality essential parts 
of each. This is the status of the independent regulatory com- 
missions. 

In the second place. Congress has not tried to place every 
federal agency inside a single department. It has proceeded 
upon the theory that in some cases this cannot and therefore 
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need not be done. The truth of this may be tested by trying to 
name the departments in which certain important governmental 
agencies actually belong. One may begin with the legislative 
courts, such as the Court of Claims, the Customs Court, and 
the Court of Customs and Patent Appeals. In which of the 
three departments of government are these legislative courts 
located? They exercise judicial power. They do not, however, 
exercise ‘the judicial power of the United States.’ Each of these 
courts was set up to perform by judicial procedure a job which 
had before been carried on by executive officers. In the case of 
the Court of Claims the task had been handled both by execu- 
tive and legislative officers, since claims against the government 
had before this been passed upon both by the Treasury Depart- 
ment and by Congress. Since these courts are not constitutional 
courts they cannot be in the judicial department in the consti- 
tutional sense. And yet Congress has made them so completely 
independent of Congress and of the President that they can 
hardly be in the legislative or executive departments. It is 
equally difficult to allocate the United States Board of Tax 
Appeals. This body was set up to replace the Committee on 
Appeals and Review in the Treasury Department. The statute 
creating the board declares it to be ‘an independent agency in 
the executive branch of the government,’ and the Supreme 
Court has said, ‘The Board of Tax Appeals is not a court. It is 
an executive or administrative board . . .’ “ For all practical 
purposes, however, the Board of Tax Appeals is a legislative 
court. Its members are called and call themselves judges (their 
wives enjoying social precedence as the wives of federal judges!); 
and while they do not have life tenure, they have no responsi- 
bility to the President or to Congress, and cannot be directed 
or controlled by either. The declaration by Congress that the 
board is in the executive department has no relevance to the 
board’s actual functions or relations. 

In setting up two independent regulatory commissions. Con- 
gress attempted in a half-hearted way to put them in one of the 
executive departments. The Interstate Commerce Commission 
when established was required to send its annual report to the 
Secretary of the Interior, who was instructed to provide the 

53. Old Colony Trust Co. v. Commissioner of Internal Revenue, S79 U.S. 716, 
7*5 ( 19 » 9 )- 
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commission with officers and supplies and to approve its ex- 
pense vouchers and the appointment and salaries of its em- 
ployees."* These provisions were repealed in 1889.'" The Guffey 
Act of 1935 provided, ‘There is hereby established in the De- 
partment of the Interior a National Bituminous Coal Commis- 
sion,’ and gave to the Secretary of the Interior control of the 
commission’s budget and certain other administrative ‘house- 
keeping’ functions. This relation, continued by the Act of 1937, 
remained until the commission tvas made an integral division 
of the Department of the Interior by Presidential order in 
1939."“ But where would the Bituminous Coal Commission 
have been had it come out of the Department of the Interior? 
Would it have remained in the executive branch of the govern- 
ment, though not in any of the ten departments, or would it 
by some automatic process have slid over into the legislative 
branch? Congress has never told us where it thinks the other 
independent regulatory commissions are located and it is a rea- 
sonable inference that it does not regard the question as im- 
portant. 

In the third place, the task of allocating governmental agen- 
cies to a single department is completely futile. The important 
thing about an agency is the character of its job, not its geo- 
graphical location in the governmental system. That location 
has no necessary bearing upon the powers, relations, or consti- 
tutional status of the agency. Suppose we agree that the Board 
of Tax Appeals is ‘in the executive branch,’ as Congress has 
said, or that the Interstate Commerce Commission is in the 
legislative branch. We have not thereby created any legal rela- 
tion between the agency and the department. The position of 
the Secretary of Agriculture under the Packers and Stockyards 
Act makes it clear that a purely executive officer firmly estab- 
lished in the executive department may be given legislative 
powers and be an agent of Congress. The important thing is 
what the officer does and not where he is. There can be no ob- 
jection to allocating all of the officers and agencies of govern- 
ment to particular departments more or less arbitrarily if we 
keep it clearly in mind that we are merely attaching labels. But 

54. Act of Feb. 4, 1887, 24 Stat. at L. 379- 

55. Act of March 2, i88g, 25 Stat. at L. 855. 
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if the designations have no practical consequences there can be 
no constitutional necessity for making them. 

Nothing seems clearer from a study of this whole problem 
than the futility of trying to apply to the vitally important ad- 
ministrative development of the last fifty years any rigid con- 
cepts drawn from the doctrine of the separation of powers. This 
can be effectively illustrated by tracing the changes in the atti- 
tude on this point of Mr. Justice Sutherland, who had an 
almost dominating share in the judicial interpretation of these 
problems, and who may be said to have grown up with the 
problems as they emerged in varying forms. Mr. Justice Suther- 
land’s thinking upon this problem seems to have run through 
the following phases: First, in 1914, when the Federal Trade 
Commission bill was being debated, Mr. Sutherland, then 
United States senator from Utah, bitterly opposed the bill on 
constitutional grounds. His position was this: Congress may 
properly create a Federal Trade Commission similar to the 
existing Interstate Commerce Commission and endowed with 
power to investigate unfair competitive trade practices and re- 
port its findings back to Congress for appropriate action. Such 
a commission Senator Sutherland referred to as a ‘legislative’ 
commission, and he so designated the Interstate Commerce 
Commission. It was legislative because the pnjwer delegated to 
it was a power which Congress itself could properly exercise if 
it had the time and energy. When it was prop>osed, however, to 
give to the Federal Trade Commission the power to issue a 
cease and desist order under the procedure set up in the present 
statute. Senator Sutherland protested that this was a violation 
of tile doctrine of the separation of powers, since it conferred 
upon a legislative commission authority which was judicial in 
character. This power was in reality the power to issue an in- 
junction; it was not a power which could be exercised directly 
by Congress itself, and it was not, therefore, a power that could 
be given to a legislative commission.” It may be added that 
this was the argument of a man who w^as firmly opposed to the 
passage of the Federal Trade Commission Act on grounds of 
general policy. It is clear, however, tlrat Senator Sutherland 
had not in 1914 discovered the possibilities of the terms quasi- 

57. 51 Cong. Rec. 1S651; (or Senator Sutherland’s views in greater detail, see 
ibid. ii6uaf., 1x651!., 1x806 ff., 13056. 
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legislative and quasi-judicial as a descriptive label for the kind 
of job assigned to the Federal Trade Commission. He believed 
that a legislative commission can constitutionally be given only 
the kind of power which Congress itself could directly exercise. 
In other words, a genuinely regulatory commission would be a 
constitutional impossibility. 

Second, Senator Sutherland became a Justice of the Supreme 
Court in 192a. In the important case of Myers v. United 
States in 1926, he is found with the majority supporting Chief 
Justice Taft’s conclusion that the President’s power to remove 
federal officers appointed by him with the advice and consent 
of the Senate is an essential part of the inherent executive 
power granted to the President by Article ii of the Constitution. 
Since Mr. Justice Sutherland concurred without qualification 
in this case, we may assume that he either agreed, or did not 
feel it important to register disagreement, with Chief Justice 
Taft’s important dictum sweeping the members of the inde- 
pendent regulatory commissions into the scope of the Presi- 
dent’s illimitable power of removal. 

Third, in 1928 Mr. Justice Sutherland wrote the opinion of 
the Court in Springer v. Philippine Islands, in which he ad- 
hered to the orthodox doctrine of the separation of powers. He 
announced not only that doctrine but also the doctrine of the 
separation of departments. He indicated that if a particular 
office or agency of government is not in either the legislative or 
judicial departments, it must of necessity be in the executive 
department. He appeared to rule out the constitutional possi- 
bility that an agency may straddle the lines dividing the three 
departments in such a way as to be an integral part of more 
than one. 

Fourth, in 1935 Mr. Justice Sutherland again spoke for the 
Court in Humphrey’s Executor v. United Stales,’"' in which it 
was held that Congress could validly restrict the power of the 
President to remove members of tlie Federal Trade Commis- 
sion. By this time he had either forgotten or discarded all of 
the ideas about the commission and its powers which he had 
voiced in the Senate in 1914. He also discarded the dictum of 
Chief Justice Taft in the Myers case, with which he had tacitly 

58. *7* U 5 . 5* (1926). 60. 295 U..S. 602 (1935). 
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agreed. He stated in the Humphrey opinion that the Federal 
Trade Commission is ‘wholly disconnected from the executive 
department,’ that it is an agent both of Congress and of the 
courts, and that it exercises quasi-legislative and quasi-judicial 
power. Such executive power as it has is exercised incidentally 
and in addition to these other powers. While he does not say 
in so many words that the commission is tn the legislative 
branch, it seems clear that that is what he means. 

Fifth, in 1937 Mr. Justice Sutherland was on the bench dur- 
ing the oral argument in the Shipping Board case.” One who 
was present reported the following colloquy; Mr. James W. 
Ryan, counsel for the shipping company, was urging upon the 
Court the argument, earlier summarized, that the United States 
Shipping Board could not constitutionally be put by executive 
order or by act of Congress in the executive branch. The Ship- 
ping Board, he argued, was not an ‘executive’ agency and could 
not be an ‘executive’ agency because it was not in the executive 
branch of the government 

Justice Sutherland, who had been sitting hack in his chair 
and asking occasional questions during the course of the argu- 
ment, leaned forward quickly when he heard this. 

‘Did you say that the Shipping Board was not in the execu- 
tive branch of the government?’ He spoke as though he did not 
believe he had heard correctly, and several other Justices smiled 
condescendingly at counsel as though he were making a far- 
fetched proposition. 

‘Yes, your Honor,’ Mr. Ryan replied. 

‘What makes you think that? Where do you find any legal 
basis for such a conclusion?’ the Justice wished to know. 

‘Why, in your Honor’s opinion in the Humphrey case, this 
Court held that the Federal Trade Commission and similar 
regulatory agencies were not in the executive branch of the 
government. The Shipping Board fell within the same general 
category as the Federal Trade Commission and the Interstate 
Commerce Commission.’ Mr, Ryan then proceeded to read cer- 
tain portions of that opinion. 

‘What branch of the Government do you think the Shipping 
Board was in, if it was not in the executive branch?’ the Justice 
wanted to know. 

61. hbrandlsen-Moller Co. v. United States, 300 U.S. 139 (1936). 
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‘In the legislative branch, your Honor.’ 

Justice Sutherland shook his head, as though he disagreed, 
and seemed to be thinking the question over as the discussion 
went on to other points. As we have seen, the Court decided 
the Shipping Board case upon grounds which made it unneces- 
sary to answer these interesting and important constitutional 
questions, and with Mr. Justice Sutherland’s retirement from 
the bench we shall probably never know if he believed an in- 
dependent regulatory commission must of necessity be in one 
of the three departments, and if so whether it is in the legisla- 
tive or the executive department. 

The results of our analysis thus far may be summarized: 
First, the doctrine of the separation of powers does not prevent 
substantial delegations of legislative and judicial power to the 
independent regulatory commissions. Second, it does not pre- 
vent the merger in them of legislative, executive, and judicial 
powers. Third, it does not require that a commission be in any 
one of the three great branches of government, or be classified 
as a legislative, executive, or judicial agency. Perhaps these con- 
clusions are negative in character; but there is value merely in 
laying constitutional ghosts. The commissions are hybrids; but 
they are not for that reason unconstitutional. 


II. RELATIONS OF THE COMMISSIONS TO CONGRESS, 
TO THE PRESIDENT, AND TO THE COURTS 

There remains the task of analyzing the constitutional rela- 
tions of the independent regulatory commissions to each of the 
three branches of government. What kinds of control over them 
may Congress, the President, and the courts exercise? What 
limits are there upon the scope and methods of that control? 

A. Congress and the Commissions 

1. POWER TO CREATE AND TO REGULATE FUNCTIONS AND 
PROCEDURE 

Congress has the power to create independent regulatory 
.agencies; and in creating an office or agency, independent or 
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not, Congress may specify exactly the duties to be exercised and 
Kf. gut the power of Congress does 

n ot stop here. It ma y exercise a rather clumsy continuing con- 
trol in three ways: First, it may pass. MatuMs-^u: resolutions 
dirprtinpr tlM»- cnmmissinns tfi pursue certain polic ies or tak e 
certain :a ction s in specific situations. A not^Ie example of this 
was the H orh-Smith fp.sVsrution of 1985,"° which directed the 
Inter state Commerce Comm ission in est ablishing a rate str uc- 
tur e to consider the conditions in various industries and, spe- 
cifically, to fix the lowest possible lawful rates on agricultural 
commodities. In 1922 Congress, under pressure from organiza- 
tions of commercial travelers, required the commission to issue 
interchangeable mileage books at ‘just and reasonable rates.’ ’* 
The commission’s order complying with this statute was held 
void by the Supreme Court but without prejudice to the power 
of Congress to pass statutes directing commission action.** In 
the main, however, Congress has confined itself to the giving 
or taking away of powers, and has not tried to direct a commis- 
sion how to use its powers in particular situations. Unless these 
directions are so arbitrary as to deny due process of law, there 
is no constitutional objection to them, no matter how bad they 
may be on grounds of policy. The power exercised is the same 
as that by which the duties of tlie commission were originally 
defined. We may assume, however, although there is no judicial 
authority, diat an attempt by Congiess to control a commis- 
sion’s exercise of its quasi-judicial power in a specific case would 
be a violation of due process of law. 

Second, Congress holds the purse strings. Approval or dis- 
app mval of a cnm mi.ssion’s work may be Ungibly expressed in 
the, ^ongressionar treatment ot its buagei. "Tlial this power iiu)'" 
be used by Congress to deal with concrete situations is shown 
by the rider attached to the Independent Offices Appropriation 
bill in 1925, forbidding the use by the Federal Trade Commis- 
sion for certain investigations of business activity of any of the 

6s. Joint Resolution of January 30, >925, 43 Stat. at L. 801. For comment, see 
1 . L. Sharfman, The lutmlate Cammerre Commission (1931). vol. i, ssy ff., and 
E. I’. Herring. Ftiblir Ailmiriisiration and the Puhiir Inlrrrst (1936), 196. 

63. Act of August iB. 19SS, 42 .SI.H. at 1 .. 827; ef. 1 . L. Sharfman, op. cit. 226. 

64. United Stales v. Netu York Central Railroad, 263 U.S. 603 (1924). 
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funds appropriated."' While Congress may abuse this power, 
there can be no doubt that it has it. 

Third, Congress may exert control over a commission by leg- 
i^tiog its f)"t of offic e. In 1930 Congress ‘reorganized’ 

the Federal Tariff Commission by terminating by law the terms 
of the commissionew-in partial change in personnel 

was thus brought about throug^_a_new jei_£(f_Pjesidential ap- 
pointment s. In the case” of agencies whose members can be re- 
moved by the President for cause only, this is the only legal 
way to secure a complete change in personnel at one time. 

2 . COMMISSIONS AS ‘ARMS OF CONGRESS’— DOES THIS DESCRIBE A 
LEGAL REI.AT 10 N? 

A common formula describes the independent regulatory 
commissions as ‘ar ms of Cone;ress‘: Mr. Justice Sutherland was 
apparently expressing the^me ideajyhen he referred to the 
Federal Trade C omm ission as ‘an agency of Congress.’ Those 
who use the term seem to imptyThat" it descrihes a peculiarly 
close relation to Congress and a peculiar degree of independ- 
ence from Presidential control. 

We have already seen that the commissions are arms of Con- 
gress in the sense that they do things which Congress itself 
might do had it the time and expert knowledge." The commis- 
sions make numerous fact-finding investigations upon the basis 
of which Congress may legislate. Some of them have rate-mak- 
ing powers, which are legislative In character and could be 
exercised directly by Congress." There is no constitutional rea- 
son why Congress itself should not by special statute issue radio 
station licenses or grant ship subsidies instead of giving these 
tasks to the Federal Communications Commission and the 
United States Maritime Commission. 

But the regulatory commissions have functions which could 
not constitutionally be performed by a legislative body. Con- 
gress may define by statute an ‘unfair method of competition’ 
or an ‘unfair labor practice,’ but it cannot, i^ue a cease and 

65. Act of March g, 1925, 43 Stat. at L. iiog; see Herring, op. cit. 127. 

66. Act of June 17, 1930, 46 Stat. at L. 590. 696. 

67. Humphrey’s Executor v. United States, 295 U.S. 602, 628, 620 (i93.>;). 

68. Supra, 42S. 69. Iliid. 
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desist order forbidding an individual to continue such a praC' 
tice. Congress cannot do the judicial work of the Interstate 
Commerce Commission in reparations cases. Nor can it per- 
form the executive work of the same commission in enforcing 
the Safety Appliance Acts, or the managerial work of the Mari- 
time Commission in the handling of construction and operat- 
ing subsidies for shipping. It^ cl ear that ‘arms of C ongress’ 
i^rf thingi: iirhirh Congress cannot do._ 

Finally, no task has been given to an independent regulatory 
commission which could not, with equal constitutional pro- 
priety, be given to an executive officer. Quasi-legislative and 
quasi-judicial powers have long been assigned to executive offi- 
cers; indeed, over forty regulatory statutes involving the use of 
such powers are administered in the Department of Agriculture 
alone.'® Under the Packers and Stockyards Act the Secretary of 
Agriculture fixes rates and suppresses unfair competitive prac- 
tices. Chief Justice Hughes declared in 1936 that the Secretary 
was performing a ‘legislative’ function, since he was acting as 
an 'agent of Congress.' ” Presumably, then, he too is an ‘arm 
of Congress.’ 

In short, in any common-sense meaning of the term, an arm 
of Congress is not a distinctive designation. F.very officer and 
agency created by Congress to carry laws into effect is an arm 
of Congiess. If we confine the term to the independent com- 
missions we must remember that it is at best an artificial de- 
scription of and not a reason for their independent status. We 
cannot prove the commissions independent of the executive by 
calling them arms of Congress, when we mean by arms of Con- 
gress agencies which are thus independent. The term may be a 
synonym; it is not an argument. 

3. POWER OF CONGRESS TO CONFER ON CO.MMISSIONS THE STATUS 
OF INDEPENDENCE 

An important and difficult constitutional question concern- 
ing the relation of Congress to the commissions is tjiat of the 

70. These are set out in F. F. Blachly. Working Papers on Administrative Adju- 
dication, printed for the Senate Committee on the Judiciary, 75th Cong., 3d 
scss. (1938). 

71. Morgan v. United States, S98 U.S. 468, 479 (1936). 
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nature and extent of Congressional power to make the commis- 
sions independent. Independence here means freedom from the 
normal control exercised by the President over his subordinates, 
not independence in the geographical sense of being outside 
the ten executive departments. The power of Congress to con- 
fer this status of independence is of great practical importance, 
and the theories upon which it rests are the subject of sharp 
controversy. 

In the first place. Congress may constitutionally set up agen- 
cies free from the discretionary control of the President. This 
was established in the Humphrey case,*- which held that such 
independence had been given to the Federal Trade Commis- 
sion. In exercising its authority ‘to make all laws necessary and 
proper for carrying into execution’ its delegated powers. Con- 
gress enjoys wide discretion to determine the structure and 
legal relations of the agencies set up to do its will. It may 
choose, within limits later to be discussed,” whether to assign 
a regulatory job to an executive agency or to a commission in- 
dependent of normal executive control. The anomalous status 
of the Board of Tax Appeals ” suggests a somewhat befuddled 
legislative purpose to do both at tlie same time. The board is 
declared to be ‘in the executive branch,’ but its members can 
be removed by the President only for cause. Congress may find 
it hard to decide what to do in these matters, but once it does 
decide, it has full constitutional power— subject to the limita- 
tions later discussed— to confer independence or not, as it 
wishes. 

In the second place. Congress is not required to assign quasi- 
legislative or quasi-judicial jobs only to bodies which are in- 
dependent.^' It is not compelled to do so either by the doctrine 
of the separation of powers or by the requirements of due proc- 
ess of law. The idea that indefjendence is ever constitutionally 
necessary is refuted by the fact that the Packers and Stockyards 
Act is administered by a Cabinet Secretary and that that Act 
has been held valid. It is true that the Supreme Court has made 
no secret of its approval of the independent regulatory commis- 

7*. Humphrey's Executor v. United Slates, *95 U.S. 6<ia, 6a8, 630 (1935). 

73. Infra, 459. 

74. Supra, 443. 

73. Supra, 451. 
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sion as an instrument for the exercise of regulatory powers.'* 
It has even been suggested that the rigid procedural require- 
ments imposed on the Secretary of Agriculture in the two Mor- 
gan cases " may drive the administration of the Packers and 
Stockyards Act into the hands of an independent commission 
by making it impossible for a Cabinet Secretary to comply with 
those requirements and do anything else. But Congress need 
not create an independent commission to do any particular job. 

The third and really important question is whether there are 
constitutional limitations on the power of Congress to make 
agencies independent, and, if so, what they are. There is again 
sharp difference of opinion on these questions and there is no 
clear answer to them in the decisions of the Supreme Court. 

It is clear that Congress may constitutionally give to an offi- 
cer a jjractical sort of independence from Presidential control 
by specifying in elaborate detail the nature and scope of his 
duties and the methods to be followed in performing them. 
This may be pushed to the point of making his duties purely 
ministerial. Such officers are not tliereby made independent in 
the sense of being beyond the reach of the President’s discre- 
tionary power of removal, but the President cannot authorize 
or require them to deviate from their statutory duties. This was 
all worked out in a persuasive dictum by Mr. Justice Thomp- 
son in the Kendall case in J838. He said; 

... It by no means follows [from the vesting of executive power 
in the President] that every officer in every branch of . . . [an execu- 
tive] department is under the exclusive direction of the Presi- 
dent . . . 

There are certain political duties imposed upon many officers in 
the executive department, the discharge of which is under the direc- 
tion of the President. But it would be an alarming doctrine that 
Congress cannot impose upon any executive officer any duty they 
may think proper, which is not repugnant to any rights secured and 
protected by the Constitution; and in such cases, the duty and re- 
sponsibility grow out of and are subject to the control of the law, 
and not to the direction of the President. And this is emphatically 

76. See Srhrrhtrr v. Vnittd States, S95 U.S. 495, 553 (1935). 

77. Morgan v. United Stales, 198 VJS. 4'>*> (>936): Morgan y. United States, 
304 U.S. 1 (1938). For a penetrating comment on the practical implications of 
these cases see A. Feller, ‘Prospectus for the Further Study of Federal Adminis- 
trative Law,’ Yale Law Journal, vol. XLVii (1938), 66a if. 
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the case where the duty enjoined is of a mere ministerial char- 
acter . . . 

To contend, that the obligation imposed on the President to 
see the laws faithfully executed implies a power to forbid their 
execution, is a novel construction of the Constitution, and entirely 
inadmissible.''^ 

The weight of opinion (there being no judicial decision in 
point) is that the President cannot validly review a quasi-judi- 
cial decision reached by one of his subordinates in pursuance 
of statutory authority. It is clear, however, that while the Presi- 
dent cannot change the decision if he does not like it, he may 
remove the executive officer.'® This may have the practical effect 
of giving the President his way in the first instance. Ckjuld Con- 
gress confer discretion in matters not quasi-judicial upon a 
subordinate executive officer and make his exercise of that dis- 
cretion final? There is no judicial answer, but experience and 
logic support the view that the officer’s discretion could not be 
thus placed beyond tire President’s reach. There is no doubt, 
however, that Congress may limit the discretion of officers and 
thereby narrow the range of Presidential direction. The in- 
dependence which results is established to protect the job rather 
than the officer from Presidential control. 

a. The doctrine of the Myers and Humphrey cases 

From a practical point of view the only way in which Con- 
gress can make the regfulatory commissions independent is by 
limiting the discretionary power of the President to remove 
their members from office. If he can remove them at pleasure, 
he can control them; if he cannot remove them, he cannot con- 
trol them. The only judicial answers we have to the question 
how far Congress can go in restricting the President’s removal 
power are to be f ound in Mvers v. U nited States *® and Hum- 
phrey’s Executor v. United States.^'^ The two cases were widely, 
elabo rately, and abiy gisq pssea.” 

78. Kendall v. United States ex rel. Stokes, ix Peters 524, 610 If. (U.S. 1838). 

79. Myers v. United Stales, 272 U.S. 52. 133 

80. 272 US. 52 (1926). 

81. 295 U.S. 602 (193.15). 

82. C/. W. J. Donovan and R. R. Irvine, ‘The President’s Power to Remove 
Members of the Administrative Agencies,’ Cornell Law Quarterly, vol. xxi 
(1936), 215 If., and J. Hart, Tenure of Office under the Constitution (1930). 
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In the Myers case the Supreme Court held by a six-to-three 
vote that Congress could not constitutionally restrict the Presi- 
dent’s power to remove a first-rlass postmaster appointe d by him 
wit h the advice and consent of the Sen^ . The attempted re- 
striction was a requirement that the Senate concur in the re- 
moval of the o£Bcer. The Court’s result was supf>orted by two 
main arguments. One was historical and undertook to show 
that long-standing governmental practice had recognized an 
illimitable removal pow’er in the President. The other argu- 
ment rested on the theory that the President’s power of discre- 
tionary removal is an inherent part of the executive power 
granted to the President by Article ii of the Constitution, and 
is also implied from the constitutional mandate'th'-4aL&-eare 
thaf the laws he faithfully e xecuted.’ If tl ic removal power 
comes from the Constitution directly, then it cannot be taken 
away or pruned down by Congress without violating the doc- 
trine of the separation of powers. Chief Justice Taft had been 
President of the United States, and from the vantage point of 
this administrative experience indulged in some rather sweep- 
ing dicta in the Myers opinion. He asserted that Congress was 
without authority to restrict the President’s removal power, not 
merely in the case of postmasters and similar executive officers, 
but even in the case of the quasi-judicial conimissions."^ It 
seems probable that in his opinion the only officers who could 
be placed by Congress beyond tlie reach of the President’s dis- 
cretionary removal were judicial officers— i.e. judges of terri- 
torial and legislative courts.** 

In Humphrey’s Executor v. United States ** the Court unani- 
mously discarded Chief Justice Taft’s dictum in the Myers case 
and held that Congress cqyld validhc Jorhifl the President to 
rrnmve a mem ber of the F edeja\ Trarfp Commission except tor 
the causes stated i n the statute . Mr. Justice Sutherland declared 
that the question whether the President's power of removal can 
be limit^ by Congress depends ‘upon the character of the 
.nffiyp,’ and the rule of the Myers case was held to apply only 
to ‘purel it executive officers.’ He recognized that in respect of 
'the character of the officer’ there w'as a great difference be- 

83. Myers v. United States, 172 VS, 5s, 133 (igstB). 

84. Ibid, at 154 fb 

85. *95 U.S. 60s, 631 (1935). 
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tween a postmaster and a member of the Federal Trade Com- 
mission and he therefore added: 

To the extent that, between the decision in the Myers case, which 
sustains the unrestrictable power of the President to remove purely 
executive officers, and our present decision that such power does 
not extend to an office such as that here involved, there shall rem’ain 
a field of doubt, we leave such cases as may fall within it for future 
consideration and determination as they may arise.^° 

The narrow holding of the Humphrey case is that Congress 
may validly protect members of the Federal Trade Commission 
from Presidential removal except for causes stated in the statute. 
The scope of the removal power depends upon the character 
of the office. What characteristics does the Federal Trade Com- 
mission have which distinguish it from a postmaslership? Ac- 
cording to Mr. Justice Sutherland tliere appear to be four. First, 
the commission ‘occupies no place in the executive department 
. . . and exercises no part of the executive power vested by 
the Constitution in tlie President.’ Second, it acts 'in part quasi- 
legislatively and in part quasi-judicially' in administering the 
legislative standard of ‘unfair methods of competition.' Third, 
it is a ‘legislative agency’ in making investigations, and reports 
thereon to Congress. Fourth, it acts as ‘an agency of the judi- 
ciary’ in its ‘master in chancery’ relation to the courts. In con- 
trast to this, a postmaster is a ‘purely executive’ officer and the 
Myers case therefore holds no more than that Congress cannot 
limit the President’s power to remove an officer who is ‘purely 
executive.’ 

The opinion is extremely unsatisfactory. It is loosely reasoned 
and employs terms which are not clearly defined. The projx)si- 
tion that the commission ‘occupiesjio place in the executive 
department . . . and exercises no part of the executive power 
vested by the Constitution in the President’ is unsupported and 
begs the major question at issue. The opinion does not indicate 
whether all four of the characteristics stated above are necessary 
in order to protect the commission from discretionary removal 
by the President. Would the fact that it acts ‘quasi-legislatively 
and quasi-judicially’ be enough, or must it also be an agency 
of Congress and the courts, or of either of them? When Mr. Jus- 
86. Ibid, at 632. 
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lice Sutherland commented upon the nature of ‘executive offi- 
cers’ and ‘executive power* he fell into hopeless ambiguity. 
He said: 

... A postmaster is an executive officer restricted to the perform- 
ance of executive functions. He is charged with no duty at all 
related to either the legislative or judicial power. The actual deci- 
sion in the Myers case finds support in the theory that such an offi- 
cer is merely one of the units in the executive department and 
hence inherently subject to the exclusive and illimitable power of 
removal by the chief executive, whose subordinate and aid he is.*' 

This does not tell us whether the postmaster is an executive 
officer because of the nature of his job or because he is one of 
the ‘units in the executive department.’ If we assume that he is 
an executive officer because he exercises executive power, what 
do we mean by executive power? There is further confusion on 
this point. The opinion states that the Federal Trade Commis- 
sion ‘exercises no part of the executive power vested by the 
Constitution in the President.’ Later, in speaking of the duties 
of the Federal Trade Commission which are not quasi-legisla- 
tive or quasi-judicial, it says: ‘To the extent that it exercises 
any executive function— as distinguished from executive power 
in the constitutional sense— it does so’ as an incident to its other 
powers. This seems to suggest that there are tw’o kinds of execu- 
tive power— the constitutional variety given by Article ii to 
the President, and ‘executive functions,’ which are something 
different. It is inferred that tlie exercise by an officer of ‘execu- 
tive functions’ would not be incompatible with the status of 
independence, while the exercise of executive power ‘in the 
mnstitutional sense’ would be. But neither variety of executive 
power is defined or explained. 

The Humphrey decision left one important problem unset- 
tled, since the issue was not involved. What is the status of the 
removal power in respect to a commission which not only ‘acts 
quasi-legislatively and quasi-judicially’ but also has important 
executive jx)wcrs? The problem in the Humphrey case was 
simplified because the Federal Trade Commission has no sub- 
stantial executive duties which are not an integral part of its 
quasi-judicial work. The Interstate Commerce Commission, 
however, carries on the executive task of enforcing the Safety 
87. Ibid, at 627. 
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Appliance Acts, a task certainly not ‘incidental’ to the quasi- 
judicial job of rate making. The commission is obviously not 
purely executive in the sense in which the Humphrey opinion 
uses the term; neither is it purely quasi-legislative and quasi- 
judicial. This is true of most of the regulatory commissions and 
this means that their constitutional status was not determined 
by the Humphrey case. 

One cannot predict just where the Supreme Court will place 
the line dividing agencies which may be protected from dis- 
cretionary removal from those which may not. It is probable 
that the line will be a practical one, in the drawing of which 
the doctrine of the separation of powers will weigh less than 
considerations of policy. The following conclusions are ven- 
tured regarding the present status of the commissions in this 
respect. 

First, the President’s illimitable removal power is not con- 
fined by the Humphrey case to purely executive officers. To 
hold this would have been pure dictum. What Mr. Justice 
Sutherland does say is that the Myers decision, on its facts, could 
not go beyond upholding the President’s power to remove a 
purely executive officer. He did not hold, and could not hold, 
that the power either stopped there or went further. To insist, 
indeed, that Congress can make independent all officers and 
agencies which are not purely executive would permit the vir- 
tual destruction of the President’s effective control of the execu- 
tive branch. Few officers and agencies perform duties which are 
purely executive, and Congress can easily deprive a purely 
executive officer of that status by giving him some quasi-legisla- 
tive or quasi-judicial task. The sound rule is this: If the major 
or primaiy functions of an agency are executive in nature, the 
President retains full power of removal, even though the agency 
has in addition quasi-legislative and quasi-judicial powers 
which, taken by themselves, would justify a status of inde- 
pendence under the Humphrey rule. 

Second, the Humphrey opinion makes the quasi-legislative 
and quasi-judicial work of the Federal Trade Commission the 
basic reason for giving the commissioners immunity from execu- 
tive removal. Mr. Justice Sutherland used both the term ‘quasi- 
legislative’ and the term ‘quasi-judicial’ to describe the com- 
mission’s task of administering the legislative standard of ‘un- 
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fair methods of competition.* The function is more commonly 
called merely quasi-judicial. We may conclude that the constitu- 
tional justification for independence is the performance of 
quasi-judicial duties, and that Congress, in its discretion, may 
set up independent agencies for the purpose of doing such 
work. 

Third, the writer believes that executive tasks cannot con- 
stitutionally be given to independent agencies unless they are 
clearly incidental to the quasi-judicial functions which justify 
independence. This seems to be clearly implied in the language 
of the Humphrey opinion “ and to be required by the logic 
of the Myers decision. Quasi-judicial functions can be and are 
given to executive officers. Congress is not obliged to place 
quasi-judicial tasks in the hands of independent agencies. But 
the Constitution requires that executive functions be {>erformed 
under direction of the President, and the Myers case holds that 
Congress may not withdraw them from that direction by limit- 
ing the President’s power to remove the officers who perform 
them. It follows that Congress may not properly give to the 
independent commissions functions which, separately consid- 
ered, could not validly be made the exclusive job of an inde- 
liendent agency. Any other rule permits the crippling of the 
President’s executive power and loads the quasi-judicial inde- 
pendent bodies with constitutional contraband. 

Congress has not followed this rule. It has not hesitated to 
give to the independent commissions any jobs which could be 
conveniently dumped upon them. The Interstate Commerce 
Commission has the executive task of enforcing the Safety Ap- 
pliance Acts. No one claims that this work is quasi-judicial or 
that a separate independent body could be set up for its exclu- 
sive administration. The Maritime Commission has important 
managerial and executive duties in respect to construction, 
operating subsidies, and the leasing of government-owned ves- 
sels. It is believed that the giving of major executive duties to 
commissions which lie out of reach of the President’s discre- 
tionary removal is unconstitutional. A decision to this effect 
would revive the President’s removal porver and abolish the 

H8. Mr. Justice Sutherland, as already mentioned, took pains to indicate that 
such executive functions as the Federal Trade Commission possesses are ‘inci- 
dental to its quasi -legislative and quasi-judicial’ duties. 295 U.S. 60a, 6a8 (1935). 
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independence of the agencies. Congress could meet this situa- 
tion by relieving the commissions of work which is not quasi- 
judicial or reasonably incidental to quasi-judicial work, and 
by giving the executive jobs to executive officers it would fur- 
ther sound administration. 


b. Can Congress make a commission completely independent 

by taking away the President’s power to remove for cause? 

Congress has never created a completely independent regula- 
tory commission. The independence of these commissions has 
consisted in immunity from the President’s discretionary re- 
moval power; the President has always been given power to 
remove members for causes stated in the statute. Is it constitu- 
tionally necessary to do so? Could Congress validly give to the 
Interstate Commerce Commission the status which the Budget 
and Accounting Act gives to the Comptroller General and the 
Assistant Comptroller General? This status is described as 
follows: 

. . . The Comptroller General or the Assistant Comptroller Gen- 
eral may be removed at any time by joint resolution of Congress 
after notice and hearing, when, in the judgment of Congress, the 
Comptroller General or Assistant Comptroller General has become 
permanently incapacitated or has been inefficient, or guilty of 
neglect of duty, or of malfeasance in office, or of any felony or ton- 
duct involving moral tuqtitude, and for no other cause and in no 
other manner except by impeachment.*" 

89. ji U.S.C. § 43 (1934). On June 4. 1920, Piesidcnt Wilson vetoed the Hnd- 
get and Acoiunling bill because he believed these removal provisions were un- 
constitutional. He said: 

The .section referred to not only forbids the Executive to remove these olfiaMs 
but undertakes to empower the Congress by a concurrent resolution to remove 
an oflicer appointed by Che President with the advice and consent of the .Senate. 
I can find in the Constitution no warrant for the exercise of this [tower Ity the 
Congress. There is certainly no express authority conicrretl and 1 am unable 
to see that authority for the exercise of this power is implied in any ex|)ress 
grant of power. On the contrary, I think its exercise is clearly negatived by- 
section 2 of Article II. That section . . . provides that the Congress may by law 
vest the appointment of such inferior officers as they think propel in the I’lcsi- 
dent alone, in the courts of law, or in the heads of departments . . . Regarding 
as I do the power of removal from office as an essential incident to the appoint- 
ing power, I can not escape the conclusion that the vesting of this power of 
removai in Che Congress is unconstitutional and therefore I am unable to ap- 
prove the bill.— H. Doc. 805, 66th Cong., ad sess. (1920). 
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There is no judicial decision on this point. It can be plausibly 
argued that the President cannot be deprived of the power to 
remove for cause any officer not engaged in legislative or judi- 
cial work, since to do so would prevent him from taking ‘care 
tliat the laws be faithfully executed.’ Strong reasons of policy 
have led Congress to allow the President to remove members 
of the independent commissions for cause. The only alternatives 
are to legislate them out of office or to impeach them; but 
both these methods are cumbersome and neither provides an 
effective way of enforcing even minimum standards of efficiency 
and honesty. The opinion in the Humphrey case is careful to 
speak of the independence of the Federal Trade Commission 
in terms of freedom from the President’s discretionary removal 
power, and assumes tl)roughout that the power to remove for 
cause is a necessary and appropriate Presidential power.'" 

B. The Pre.sidknt and the Commissjons 
1 . THE president's POWER TO APPOINT COMMISSIONER.S 

The President has power to appoint members of the regula- 
tory commissions. Such members are ‘officers of the United 
Stales’ within the meaning of the clause of Article 11, which 
gives the President power ^yith the advice_an(^c.Qnsent of the 
Senate~Co~ajj|Joint aiiiL^sa dors. j u ^e s. .a nd . so i ort h, ‘and all 
olhcrtifficers of the United States, whose appointments are not 
herein otherwise provided for, and which shall be established. 
Congress may give to the President alone, to the heads of de- 
partments, or to the courts of law, the power to appoint ‘such 
inferior officers as they think proper.’ Conceivably, then, an 
indejicndent coinmission could be appointed by a Cabinet Sec- 
retary, though for practical reasons this is not likely to occur. 
But Congress itself cannot constitutionally appoint ‘an officer 
of the Uiiited States.’ The Supreme Court so held in United 
States V. Ferreira in 1852.’" 

May Congress validly specify by statute qualifications which 
officers must have, or disqualifications which they may not 

90. litfrii, 463 IT. 

gi. Art. II § 8. 

gs. ij Howard 40, 51 (U.S. 185*). 
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have? In a letter to the Senate in 1828, President Monroe 
strongly contended that: 

In filling original vacancies— that is, offices newly created— it is 
my opinion, as a general principle, that Congress has no right under 
tile Constitution to impose any restraint by law on the power 
granted to the President so as to prevent his making a free selection 
of proper persons for these offices from the whole body of his fellow- 
citizens.®® 

Whatever plausibility this theory may have had, it has long 
since passed into the discard. It seems well established that 
Congress may specify qualifications and disqualifications for 
office so long as it does not violate tlie provision of Article vi 
that ‘no religious test shall ever be required as a qualification 
to any office or public trust under the United States.’ In creat- 
ing the regulatory commissions Congress has set up tests which 
the President must reckon with in appointing their members."* 
The requirements commonly stated are those of partisanship, 
citizenship, residence in a geographical area, technical or expert 
fitness, and the like. Persons having a financial interest in the 
business or industry to be regulated are usually ineligible. In 
one case an officer who has served one term is made ineligible 
to another term. 

Congress continues to set up these requirements; and those 
which are specific, such as the disqualification for financial in- 
terest, or the requirement of citizenship, could probably be 
enforced in the courts, although there is no case on this point."" 

gg. There was diitagreeinenc on this in Monroe's Cabinet. ,Sce the following 
statement by John Quincy Adams, then Secretary of State: 

Received a notice from the President for a cabinet meeting at his house at 
1 1 o'clock. President [Monroe] has concluded to send his message only to Senate. 
He [Monroe] proposed to nominate again Colonel Towson and Colonel Gadsden 
after they had been rejected by the Senate . . . 

Crawford makes it a constitutional question whether Congress can limit the 
selection of persons to whom the President’s right of nomination shall be 
confined for appointment to office; for instance, whether a law could confine 
the nomination of a judge or Attorney-General to persons learned in the law; 
commissioners of the navy to captains in the naval service, and the like. The 
President entertains the same opinion, and has expressed it in the message. 
Mr. Thompson, the Secretary of the Navy, maintained the contrary to tvhich I 
also intlincd.-Entry in diary dated April la, i8aa. Memoirs of J. Q. Adams 
11874), vol. It, 488. 

94. See chart at end of book. 

95. It seems to be implied, however, in United States v. Le Baron, ig Howard 
IS. 78 (U.S. 1856). 
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Some of the others, such as the requirement that a commis- 
sioner be appointed because of special fitness for the job, are 
to be regarded as pious admonitions rather than legally en- 
forceable requirements. 

These statutory qualifications still leave tlie President much 
latitude in making his appointments. President Coolidge at- 
tempted to employ the rather dubious practice of using the 
power to appoint a commissioner, or to withhold such appoint- 
ment, as currency with which to purchase a discretionary re- 
moval power denied by statute. This was done by demanding 
as the price of an appointment to the Federal Tariff Commis- 
sion an undated letter of resignation which the President was 
free to use at any time without public explanation if he wished 
to do so. The request was refused and the appointment was 
withheld.®" Whatever the general propriety of such a course 
may be, there is no legal recourse against it. 


2 . THE president’s POWER TO REMOVE COMMISSIONERS 

We have touched upon some aspects of the President’s power 
to remove members of independent regulatory commissions in 
discussing the power of Congress to limit it; but there are 
other aspects of the President’s removal power which merit 
attention. 

In the first place, the President has discretionary power to 
remove ollicers whom he appoints if there is no Congressional 
restriction upon that power. This was established in Ex parte 
Hennen in 1839."" The President’s power to remove is implied 
from his power to appoint as well as from the grant of executive 
jxjwer in Article ii, and therefore reaches, in the absence of 
statutory restriction, even officers not ‘purely executive’ within 
the rule of the Myers case. Therefore, if Congress wishes to 
protect a regulatory commission from the President’s discre- 
tionary removal power, it must do so by positive legislation. 
In the case of several commissions— the Federal Power Com- 
mission, the Securities and Exchange Commission, and the 

pG. D. J. l.cwi.s had been appointed to the TarilF Commission by President 
Wilson. Tlic undated resignation was requested as a condition to his reappoint- 
tiieiii ill ipar,. .See Herring, supra, note Gz. op. cil. pG. 

97. Supra, 45.1 If. 

pH. 13 Peters Z30 (U.S. 1839). 
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Federal Communications Commission— there is no limitation 
on the removal power and the President can, accordingly, dis- 
miss any or all members of these commissions at his pleasure.'" 

The President is authorized to appoint the chairmen of some 
commissions. In no such case is there statutory limitation on 
his power to remove tlie chairman from his chairmanship, 
although in some cases he can remove him from his commis- 
sionership only for cause. The President may thus make changes 
in the chairmanship at his discretion. This power is important 
from tlie point of view of practical administration; it does not 
extend, however, to chairmen who are selected by the commis- 
sions themselves. 

In the second place, the power to remove for specified causes 
is a much more powerful implement in tlie hands of the Presi- 
dent than is commonly realized. In the Acts creating tlie regu- 
latory commissions, the causes for which the President may 
remove members, where any are specified, are inefficiency, 
neglect of duty, incompetence, misconduct, or malfeasance in 
office. The Acts differ in this respect for no logical reason."’" 
The Federal Reserve Act authorizes the President to remove 
members of the Federal Reserve Board ‘for cause’ witliout de- 
fining what ‘cause’ is. 

The typical provision that members of the Interstate Com- 
merce Commission may be removed by the President for ‘ineffi- 
ciency, neglect of duty, or malfeasance in office’ gives the 
President, it is believed, the following authority over the com- 
mission; First, under penalty of removal, he may exact reason- 
able efficiency and absolute integrity. His authority slinuld 
extend to collective as well as individual inefficiency. Incom- 
petent administrative management, negligence or tardiness in 
the performance of duties, susceptibility to improper pressure, 
laxness in the enforcement of punitive statutes, usurpation of 
authority, dishonesty, or official misconduct would, any one of 
them, justify the removal of a single commissioner or any num- 
ber of commissioners to whom responsibility for such derelic- 
tions could be brought home. In short, if the commission is 

gg. For criticism of this doctrine see A. I.arson, 'Has the President an inherriu 
Power of Removal of his Non-executive Appointees?’ Tennessee Imw Kevieto, 
vol. xvt (ig40), ssgf. 

I (XI. See chart at end of book. 
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not doing its job competently and honestly, the President has 
full power to ‘clean house,’ to ‘reorganize’ the commission under 
the authority of the removal clause quoted above. Second, the 
President can force an independent regulatory commission to 
comply with executive orders of general application unless 
Congress clearly indicates that such orders should not apply. 
These executive orders relate to a multitude of matters which 
affect the general efficiency of the government. To put an ex- 
treme case, if Congress established an independent commission 
with no statutory direction as to the recruiting and tenure of 
its staff of employees, the President might by executive order 
under authority of the Civil Service Act extend the provisions 
of that Act to the commission's staff. If Congress did not wish 
such executive orders to be extended to the commission it 
could, of course, exempt it by statute. Otherwise, the refusal 
of the commission to obey the President's executive order 
would constitute neglect of duty or misconduct, which would 
justify the removal of the commissioners from office. Finally, 
an intlejiendent commission may be required by law to perform 
duties at the direction of the President. This is not common. 
The Federal Trade Commission Act, howevei, declares it to 
be the duty of the commission ‘uj>on the direction of the Presi- 
dent or either house of Congress to investigate and report the 
facts relating to any alleged violations of the anti-trust acts 
by any corporation.' Clearly a refusal by the commissioners to 
undertake an investigation at the direction of the President 
would justify their removal from office for ‘neglect of duty.' 

It is highly desirable that Congress give serious attention to 
the exact statement of the causes for which members of the 
independent commissions may be removed by the President. 
This Congress has never done. By a more careful and precise 
statement of causes for removal. Congress could define more 
sharply the President's authority, could with complete safety 
extend that authority into areas where it ihay at present be in 
doubt, and in this way could ensure a higher degree of adminis- 
trative efficiency upon the part of the commissions without 
jeopardizing their independence in the performance of their 
t^uasi-judicial work. 

Under what procedural limiutions, if any, does the President 
exercise his removal power? It is clear that there are no such 
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restrictions on discretionary removal; and this includes removal 
of members of those commissions in respect to which the re- 
moval power is not limited by statute. The President need 
not have any reasons for such removal; if he has reasons they 
need not be good ones; and he need not give the officer any 
opportunity to be heard or to answer charges. Neither expla- 
nation nor courtesy is required. When President John Adams 
removed his Secretary of State, Timothy Pickering, in 1800, he 
accomplislied the job in a four-line note: ‘Sir: Divers causes 
and considerations essential to the administration of the gov- 
ernment, in my judgment requiring a change in the depart- 
ment of state, you are hereby discharged from any further ser- 
vice as Secretary of State. John Adams.’ 

In several cases Congress has not only stated the causes for 
which a commissioner may be removed, but has also required 
notice and hearing. Thus, a member of the National l.abor 
Relations Board ‘may be removed by the President, upon notice 
and hearing, for neglect of duty or malfeasance in office, but 
for no other cause.' It is clear that if Congress can constitu- 
tionally limit removal to stated causes it can prescribe a rea- 
sonable procedure to insure compliance with the limitation. 
It is unnecessary, however, for Congress to do this. The Su- 
preme Court has indicated that notice and hearing are nec es- 
sary ifi such cases even when not required by statute. This has 
also been the uniform holding of the state courts."’’* This re- 
quirement appears to be grounded in due process of law. In 
Shurtleff v. United States the Court held that the President’s 
removal of Shurtleff without giving him notice and hearing 
proved tliat the removal was not made for any of the causes of 
removal stated in the statute. The doctrine seems eminently 
sound. If the President removes an officer upon a charge of 
dishonesty, the officer seems clearly to be denied due process 
of law if he is not notihed of the charge and given an oppor- 
tunity to defend his character against it. Legitimate executive 

101. O. Pickering and C. W. Uphain. Life and Times of Timothy Pickering 
(1875), 488. 

102. 29 U.S.C.A. § 153 (a) (Supp. 1938). 

103. See F. J. Goodnow» Principles of the Administrative Law of the United 
States (1905), 313 and cases cited. 

104. 189 U.S. 3H (1903). 
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discretion is not impaired by compelling the President to fol- 
low this fair procedure. 

C. The Commissions and the Courts 
I . THE commissions AS AGENTS OF THE COURTS 

In the Humphrey case, Mr. Justice Sutherland referred to 
the Federal Trade Commission as ‘an agency of th e judi- 
dary.' He had in mind the section of the Federal Trade Com- 
mission Act which provides that, in suits brought under the 
anti-trust laws, the courts may refer to the Federal Trade 
Commission as a master in chancery the working out, under 
procedure designated by the court, of appropriate decrees of 
dissolution or otherwise. This provision loomed large in the 
debates on the Federal Trade Commission bill. It was believed 
that this ‘master in chancery' function would be one of the 
most important responsibilities of the proposed commission. 
It was, in fact, a major argument for creating a commission. 
It was widely felt that the task of ‘dissolving’ the Standard Oil 
Company and the American Tobacco Company after the gov- 
ernment had won its important suits against them in igii had 
been badly bungled. The courts were not competent to deal 
with these complex tasks and therefore the Federal Trade Com- 
mission, an independent and permanent body of ‘experts,’ 
should be called in to aid the courts in the highly technical 
work of formulating decrees of dissolution. 

Perhaps the commission could have rendered important and 
valuable service to the courts under this section, but it has not 
been allowed to try. In one suit, the district court ordered a 
plan of dissolution to be prepared by the respondent and hied 
with the Federal Trade Commission, whicli, acting as a master 
in cliancery, was to submit a plan of dissolution to the court. 
Intervening litigation prevented the commission fiom doing 
this, and the final decree was formulated by another method.'®* 
In two otlier instances matters were referred to the commission 

105. Humphrey's Executor v. United Stales, 295 U.S. 60*, 628 (1935). 

106. United States v. Com Products Refining Co., 234 Fed. 964 (S.D.N.V. 
1916). Fur comment on the commission’s activity and the final disposition of 
the case see Statutes and Decisions Pertaining to the Federal Trade Commission, 
jj)i4-i92p (1930), 791. 
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for investigation and report, one by a circuit court of appeals 
and one under an agreement between the Attorney General and 
certain paper manufacturers.*®* These are the only cases in which 
the Federal Trade Commission has acted as ‘master in chan- 
cery.’ *"® No constitutional problems appear to be involved. 

8. JUDICIAL REVIEW OF COMMISSIONS 

We turn now to the important problem of the judicial review 
of the work of the independent regulatory commissions. To 
what extent is such review constitutionally required? By what 
methods is it exercised? What is its scope? Judicial review of 
the work of the commissions does not differ from review of tlie 
work of other administrative officers doing similar jobs. 

a. Constitutional necessity for judicial review 

Judicial review of the independent regulatory commissions 
is constitutionally necessary because the commissions are ‘regu- 
latory.’ They impinge upon private conduct and the use of 
private property. In this respect they differ from the numerous 
agencies which lend or give away public money or dispense 
government privileges. An individual cannot demand on con- 
stitutional grounds a judicial scrutiny of the work of an agency 
which gives him or denies him something to which he has no 
right at all. But when the government, through an independent 
commission or otherwise, licenses a business, fixes rates or 
charges, polices business conduct in the interests of fair com- 
petition, or forbids ‘unfair labor practices,’ the due process 
clause of the Fifth Amendment guarantees basic fairness in 
substance and procedure. It requires further that there be an 
opportunity to present these questions of fairness to the courts 
for review. This is sometimes spoken of as ‘the rule, of law,’ 

107. federal Trade Commission v. Balme, sj Fed. (*d) 615 (C.C.A. sd igsH). 
See Statutes and Decisions Pertaining to the Federal Trade Commission, 1^14- 
i<i2Q (i9S<i), 67C. 

108. Under this agreement the commission was made an arbitrator to decide 
on a fair selling price for newsprint papier sold by the ten manufacturers in 
question. Sec Ann. Kept, of the FTC for year ending June }o, tytS, 4 f.. 18. 

109. I am indebted to Dr. Francis Walker, former Chief Economist of the 
Federal Trade Commission, for the information on this pioint. 
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the time-honored principle that a man is entitled to have his 
legal rights determined by a court. He is entitled, to use another 
venerable phrase, to his ‘day in court’ in which he may ques- 
tion any official conduct which he thinks impairs his legal 
rights. The rule of law (now assimilated to due process of 
law) does not require that the citizen's legal rights shall be 
dealt with only in the courts. Nor does it require that a court 
must do over again the work of the regulatory commission 
which fixes a rate or enjoins an unfair business practice. It 
does require that the courts at some point have the oppor- 
tunity to determine whether the rights of parties have been 
fairly decided by agencies which have not exceeded their legal 
powers. In the Minnesota rate cases in 1890, the Supreme 
Court held that the question whether a rate established by a 
railroad commission was reasonable was a judicial question 
upon which due process of law required an opportunity for 
a court review. The courts have adhered to this doctrine and 
have applied it to the quasi-judicial work of all of the federal 
regulatory commissions. 

b. Methods of judicial review 

Professor Stason has conveniently classified the methods of 
judicial review of regulatory administrative action into three 
categories .'^ Firs t. there- is-jeww> L provide d for hy stat^. 
Second, review may be exercised by the common law pro- 
ced ures of cert inniri ^gndamus, j uti prnhihiriQn^ Third, it 
may come about through^coHateral attack in actions for dam- 
ages against officers or suits for injunctions to restrain unlawful 
official .cuivd-uct^ This analysis is general, and comprehends 
both state and federal judicial review. In the case of the fed- 
eral commissions, procedure for judicial review is provided by 
statute.”® 

11(1. Chirogo, MHwauhrt and SI. Paul Railway v. Mimiaola, ij-i II.S. 418 
(189(1). 

(M. K. B. .SliiMiii, Cases and Ollier Materials m Adminislralwe Tribunals 
(“J.S 7 ). Ch. 9 - 
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c. Scope of judicial review 

Assuming that some judicial review of the work of the regu- 
latory commissions is required, what is the scope of that review? 
Does any part of the work of a commission lie beyond the 
scrutiny of the courts? Can a commission decide any matters 
with finality? These are important problems both in constitu- 
tional law and in public administration. We may group our 
analysis of them into two divisions and deal first with the judi- 
cial review of commission findings or decisions; and second, 
with the judicial review of commission methods and procedure. 

(i) Judicial review of commission findings or conclusiotis. 
In the first place, the commissions make important decisions 
in the field of policy. These involve the exercise of administra- 
tive discretion, and the courts will not review them on their 
merits. In fact, the constitutional courts cannot review the 
exercise of administrative discretion, since to do so would be 
an exercise of non-judicial power in violation of the doctrine 
of the separation of powers. When the Radio Commission was 
created, it was authorized inter alia to grant broadcasting station 
licenses and to renew them ‘where public convenience, interest 
or necessity will be served thereby.’ An ajrplicant for a license 
or a renewal thereof could appeal to the Court of Appeals of 
the District of Columbia if the commission ruled against him. 
This court was authorized to take additional evidence if it 
deemed it proper to do so and to ‘hear, review and determine 
the appeal upon said record and evidence, and [to] alter or 
revise the decision appealed from and enter such judgment 
as it may deem just.’ In Federal Radio Commission v. Gen- 
eral Electric Company the Supreme Court refused to review 
a decision of the Court of Appeals of the District deciding an 
appeal from the Radio Commission. The function of the com- 
mission in granting or renewing licenses was a ‘purely adminis- 
trative function’ and ‘the provision for appeals to the Court of 
Appeals does no more than make that court a superior or 
revising agency in the same field.’ The Court of Appeals of the 
District is a ‘legislative court’ to the extent that non-judicial 

113. Act of February 23, 1917, 44 Slat, at L. ii6s. 

114. s8i U..S. 464 (1930). 
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duties may validly be imposed upon it; but its non-judicial 
duties cannot be reviewed by the Supreme Court. Congress had 
therefore to limit the appeal from commission orders to ques- 
tions of law in order to make possible their ultimate review 
in the Supreme Court.”" Congress may, of course, provide for 
a review of commission findings of policy either by an appellate 
administrative body or by a legislative court, but administra- 
tive review is not to be confused with judicial review. 

In the second place, conclusions of law niade a commission 
nuist be to review by the courts. No administrative a^ncy 
can decideTmafly a 7]u'estioh of law. Any statutory attempt to 
permit this would deny aue process of Krw. A commission must 
in the first instance interpret the statute under which it 
works; but that interpretation is always subject to judicial re- 
view. The ques tions of law o n which the independen t regula- 
tory commissionTl uIl ait MVIfietimes constitutional, sometimes 
statutory, sometimes a mixture of both. A notable case in which 
the Interstate Commerce Commission made a vitally important 
decision on a question of law, both constitutional and statu- 
tory, was the Shreveport case.’” Acting under a statutory man- 
date to eliminate rate discriminations against interstate com- 
merce, the commission ordered a Texas railroad to cease charg- 
ing certain freight rates fixed by state authority and applicable 
to jjurely intrastate traffic. This was because these rates were so 
low that they resulted in serious discrimination against compet- 
ing interstate traffic carried at higher rates deemed reasonable 
by the commission. In issuing this order the commission had to 
conclude first that the statute permitted it, and secondly that 
it did not exceed the constitutional power of Congress over 
interstate commerce by interfering with commerce which was 
admittedly intrastate. Clearly these questions of law could not 
be finally decided by the commission. They were appealed first 
to the Commerce Court and thence to the Supreme Court. 

115. O’DonngUue v. United Stales, *89 U.S. 516 (1933). It is. however, in other 
respects a conslilutioiial court. 

116. By Act of July 1, 19.30. 4C Stat. at L. 844, Congress limitetl the review 
liy the Court of .Appeals to ‘questions of law' aiul provided that findings of fact 
if supported by substantial evidence should be conclusive. In Federal Radio 
Commission v. Nelson Bros. Bond and Mortgage Co., *89 II.S. *66 (1933), the 
Supreme Court held that the reviewing of commission action by the Court of 
Appeals hatl thereby lieen made jiididal in nature. 

117. Houston, E. and W. T. Ry. v. United States, *34 U.S. 34s (1914). 
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Both tribunals sustained the commission. To allow a commis- 
sion to determine questions of law with finality would permit 
it to determine its own jurisdiction and p>ower and to impinge 
upon the legal rights of individuals without allowing them 
recourse to the courts in accordance with the ‘rule of law.’ 

It is not always easy to draw the line between a question of 
law and a question of policy to be settled by administrative 
discretion. In close cases the courts have usually regarded the 
questions involved as questions of law. The Federal Trade 
Commission Act authorized the commission to discover and to 
suppress by cease and desist orders ‘unfair methods of com- 
petition in commerce.’ The members of Congress in general 
thought they were giving the commission power to develop an 
administrative law in this held by defining in the light of their 
expert knowledge and experience just what concrete acts con- 
stituted ‘unfair methods of competition.’ Some held a narrower 
view of the power given. The commission assumed that it had 
broad discretion to define unfair methods of competition and 
that in doing so it was acting for Congress, which had origi- 
nally contemplated defining a long list of such practices in the 
statute. The Supreme Court, however, in the Gratz case in 
1920, put an end to this interpretation by announcing that ‘the 
words, “unfair method of competition,’’ are not defined by the 
statute ... It is for the courts, not the Commission, ultimately 
to determine as a matter of law what they include.’ Tims a 
question of policy was converted into a question of law. 

In the third place, the independent regulatory commissions 
make almost countless findings of ^fart ’ necessary in 

order that the commission may know when and how to exer- 
cise its regulatory powers. One of the most cogent reasons for 
setting up a commission is to provide an expert body of officers 
to ‘find fitcts’ in fields so extensive and so technical as to be 
beyond the capacity of Congress or the courts. The fact-finding 
responsibilities of the Interstate Commerce Commission are the 
chief justification for its staff of some 2,500 persons. These 
tasks could be assigned to the courts only at the risk of judicial 
paralysis. A difficult problem in the field of administrative law 
is that of determining how far administrative findings of fact 
may be made final— i.e. the extent to which due process of law 

118. Federal Trade Commission v. Cralz, 153 U.S. 421 (igzo). 
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requires judicial review of such findings. The difficulties are 
increased by the fact that the line between a question of law 
and a question of fact is often uncertain, and that in their 
legal significance not all ‘facts’ found by regulatory commis- 
sions are of the same variety. 

There is, first, what is sometimes called a ‘constitutional fact.’ 
This is a fact which must be determined in order to decide a 
constitutional issue. The simplest example is the ‘fact’ of the 
value of railroad property upon which reasonable railroad rates 
must be based. To meet the test of due process of law a rail- 
road rate must not be confiscatory. It is confiscatory if it does 
not permit the carrier to earn a ‘fair return’ upon a ‘fair valua- 
tion’ of the property used for the purposes of transportation.”' 
^Vhat constitutes fair return is a question of law upon which 
the courts must have the last word. ^Vhat is tlie fair valuation 
of the property of a railroad is a question of fact. But it is a 
fact the correct determination of rvhich is essential to the pro- 
tection of the respective rights of the carrier and the public. 
Accordingly, the courts have held that there must be judicial 
review of administrative findings of constitutional facts.’" To 
allow the Interstate Commerce Commission to value railroad 
pnjjrerty with finality would deny due process of law. 

There is a second category of ‘jurisdictional facts.’ These 
•are facts upon the existence of which rests the commission’s 
jurisdiction to act. They are illustrated by the case of Crowell v. 
Benson.'-'- Leaving out of account certain unique and compli- 
cating factors, the case was this: The United States Employees’ 
Compensation Commission has jurisdiction under the Ixing- 
shoremen's Act to award compensation for injuries arising 
within the limits of federal admiralty jurisdiction. It was dis- 
puted whether an injured workman was employed at the time 
of injury, and the commission decided that he was. The Court 
held that the fact of employment was a juri.sdictional fact. If 
the man was employed the commission had jurisdiction; if he 
tvas not employed it did not. Accordingly, due process of law 
retjuired a judicial review of the commission’s finding of this 

iig. Smyih v. Ames, 169 U.S. 466 (1898). 

1*0. Ohio Valley IValer Co. v. Ben -Ijioii Borough, 25s U.S. 287 (1920); 
Prentis v. Atlantic Coast Line, 211 U.S. 210, 228 (igo8). 

121. 285 U..S. 22 (1932). 

122. All of March 4, 1927, 44 Slat, at L. 1424. 
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fact. The Court went further and held that the Court must not 
only review the finding on the fact, but that it must try the 
issue of fact de novo. We may conclude that judicial review 
of commission findings of jurisdictional facts is required on 
constitutional grounds.'”* 

Third, we may group together without specific label all other 
kinds of ‘facts.’ The Interstate Commerce Commission finds 
as a fact that a carrier has allowed a rebate to a shipper. The 
Federal Trade Commission finds that a manufacturer has made 
a price agreement which obstructs fair competition. These are 
mere facts, neither constitutional nor jurisdictional, and if they 
are determined by fair procedure and siipjiorted by evidence 
they are ordinarily beyond the reach of judicial review. Tlie 
independent commissions carry on a steadily increasing volume 
of fact finding which is not subject to judicial review on the 
merits. 

Judicial review of fact finding by the commissions has taken 
two forms. First, the courts, barring explicit statutory restric- 
tion, may try the issue of fact de novo on appeal. In the early 
days the courts looked widi suspicion and jealousy upon the 
powers given to the regulatory commissions, and Congress was 
by no means sure of its authority to place any limits upon the 
judicial review of commission fact finding. Prior to tlie Hep- 
burn Act of 1906, the laborious and expert ‘findings’ of tlie 
Interstate Commerce Commission counted for little or nothing 
in the judicial review of the commission’s work. The courts 
did over again the commission’s job, and the prestige of the 
commission was destroyed by the fact that there was no point 
or issue upon which its decision was final. Under the Hepburn 
Act a second mode of review gradually emerged; and by 1912 
the Supreme Court was following the rule that orders of the 
commission would be set aside only for mistakes of law, arbi- 
trary action, or lack of substantial evidence in support of fact 
determinations. At present there is no regulatory commission 
whose findings of fact are not treated as conclusive if siijiported 
by substantial evidence, and the courts will not themselves hear 

12$. The whole problem is discussed in J. Dickinson, 'Crowell v. Denson; 
Judicial Review of Administrative Determination of Questions of “Constitu- 
tional Fact,'" University of Pennsylvania Imw Review, vol. t.xxx (lyss), tor, 5. 
See also F. R. Black, 'The “Jurisdictional Fact” Theory and Administrative 
Finality,’ Cornell Law Quarterly, vol. xxii (igsy), stg, 515. 
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new evidence upon review. Congress has in most cases required 
by law that this measure of respect shall be accorded to the 
findings of the commissions; but even in the absence of statute 
the courts now follow this rule in order to avoid doing over 
again the commissions’ most exacting work. 

(a) Judicial review of commission methods and procedure. 
Judicial scrutiny extends not merely to the conclusions of the 
commissions but a lso to their met h ods of reaching those con - 
clusit ms. T heir procedure must, in the hrst place, meet the 
reqt urements of d ue proreM of law Just what these are will 
vary somewhat with the nature of the power exercised or the 
rights regulated. There is always an essential minimum com- 
prising notice and hearing and a variety of procedural steps 
de ^lg* ngc esskry'..t(!) a~Ta7r'ltnJ open determination of the 
rights involyeds. We need not discuss these elements in detail. 
A commission must, in the second place, follow all statutory 
ma«dat£&.as.io-pirocedure. These may be elaborate and may go 
beyeud the. tequirehrAjs^of due process of law. In some cases 
Congress allows the commission to formulate its own rules of 
procedure. In all cases, however, the commission must follow 
wliatever statutory directions there are, and the courts will 
review its procedure to make sure that it has done so. In the 
third place, where a commission is authorized by Congress to 
set up its own rules of procedure, it will be required by the 
courts to adhere to them until they are modified in the regular 
way. It will not be permitted to improvise other procedure. 
Such rules, issued under statutory authorization, acquire the 
force of law.'“^ The commission can change the procedure, 
therefore, only by first changing the rules. 

Judicial scrutiny of commission procedure goes beyond ex- 
amination of minimum compliance with technical rules. It 
extends to tlie essential fairness of the entire proceeding. As it 
is possible to give a person a grossly unfair trial without deviat- 
ing from any of tlic technical requirements of criminal pro- 
cedure, so a regulatory commission may act unfairly and at the 
same time abide by every formal procedural requirement. Un- 
fairness may take the form of the suppression of evidence, or 

I«4. United Stales ex rel. Denney v. Callahan. 54 App. D.C. 61, S94 Fed. 991 
(1914), holds that the rules of the Board of Education of the Distria of Colum- 
bia have the force of law and must, therefore, be followed by the board. 
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any mark of bias. The courts will set aside as a denial of due 
process of law a result reached through a procedure tethnically 
correct but nevertheless characterized by prejudice or unfair- 
ness. 

3. UNSOLVED PROBLEMS CONCERNING THE RANGE OF JUDICIAI. 

CONTROL OF INDEPENDENT REGULATORY COMMISSIONS 

The range of judicial control over the commissions is not 
governed by a set of fixed rules. A minimum of judicial super- 
vision is required by the Constitution, but since this is defined 
by the courts themselves it is by no means immutable. Beyond 
this there are substantial elements of flexibility in the extent 
of judicial control. This has important effects upon the adminis- 
trative process, and there is value in studying the factors which 
tend to enlarge or contract iu 

The courts control in large measure the range of their super- 
visory authority by keeping flexible and in some cases vague 
the principles under which it is exercised. For example, the 
courts hold that findings of ‘jurisdictional facts’ must be re- 
viewed. But close analysis discloses no precise line between 
jurisdictional facts and other facts which commissions must 
determine. In Crowell v. Benson the fact of the employment 
relation was held to be jurisdictional. But most of the other 
facts which the commission determines ran be looked upon as 
jurisdictional if the courts wish to regard them so.'“' Further- 
more, we have seen that the courts pass judgment upon the 
essential fairness of the procedure used by a commission. If the 
court gains an impression of good faith and scrupulous adher- 
ence to sound procedural rules, it maintains an attitude of 
aloofness, confining its review to the constitutional or statutory 
minimum. But if the subtle evidences of fairness and impar- 
tiality are lacking and the court finds that evidence has been 
carelessly or prejudicially handled, it may extend its supervision 
to the point of virtually doing over again the administrative 
tasks. This was the Supreme Court’s attitude toward the Fed- 

125. V- United States, soS U.S. 8 (1908); Kwock Jan Fat v. While, 
253 U.S. 465 (1920). 

126. 285 U.S. 22 (1932). 

127. Mr. Justice Brandeis emphasized this in his dissenting opinion in 
CroweU v. Benson, 285 U.S. 22, 73 f. (>932). 
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eral Trade Commission during its earlier years, when the Court 
felt that the findings of the commission supporting its orders 
were not clear and fair deductions from the evidence but were 
rationalizations of conclusions reached when the complaints 
charging unfair competition were filed.'*® The courts have not 
been reluctant to exercise such control as they deem essential 
to the full protection of the rights of those affected by the 
regulatory process. Their point of view is expressed in the oft- 
quoted comment of Mr. Justice Harlan; 

. . . The courts have rarely, if ever, felt themselves so restrained 
by technical rules that they could not find sonte remedy, consistent 
with the law, for acts, whether done by the government or by indi- 
vidual persons, that vkdated . . . justice or were hostile to the . . . 
principles devised for the protc-ction of the essential rights of prop- 
erty.’*® 

The practical implications of this judicial attitude are clear. 
The courts will not stand by and sec a job of regulation so 
bungled by a commission or administrative officer that private 
rights are inadequately protected. They will inject themselves 
into the picture and assume revisory and controlling power to 
tlie extent necessary to protect such rights. If we wish to con- 
fine to a minimum the participation of the courts in the ad- 
ministrative process, we must see that that process in the hands 
of the commissions is so perfected as to safeguard private rights 
without judicial intrusion. If the commissions earn judicial 
icsjjcct tliey will be given a tvide range of immunity from 
judicial interference. If they do not command tliat respect they 
will be reviewed' practically to the point of being superseded 
by the courts. 

(lur constitutional findings may be summarized as follows: 

First, the doctrine of the separation of powers, as judicially 
developed, does not prevent the creation of hybrid govern- 
mental agencies, (a) in which legislative, executive, and judicial 
powers are merged, (b) to w'hich legislative powers are dele- 
gated and jtidicial powers granted, (c) which straddle the 
boundary lines of the three branches of government and which 
cannot be classified as clearly legislative, executive, or judicial. 

128. G. C. Hfiidcrsoii. The Federal Trade CommissUm (1925). Ch. j. 

129. Mimimgahela Bridge Co. v. Uniled Stales, 216 U.S. 177, 195 (1910). 
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Second, Congress may, but need not, place the performance 
of quasi-judicial and quasi-legislative functions beyond the 
reach of the President’s executive control through his discre- 
tionary removal power. 

Third, Congress cannot constitutionally withdraw from the 
President’s executive control agencies to which it gives execu- 
tive duties, duties which could not be made the exclusive work 
of an agency independent of Presidential control. 

. Fourth, the President retains considerable authority to ‘take 
! care that the laws be faithfully executed’ in the power to re- 
move for cause the members of agencies which have been 
j protected against his discretionary removal. 

Fifth, a minimum range of judicial supervision of the inde- 
pendent commissions is required by tbe Constitution. The 
courts extend this control when they feel that the protection 
of private rights demands it, but sound commission organiza- 
tion and procedure tend to keep it at the minimum. 



VII 


AMERICAN STATE EXPERIENCE WITH 
REGULATORY COMMISSIONS 


It is not possible in the scope of this book to make any detailed 
study of the regulation of business in the American states. A 
nionugrapii could be written upon eacli regulatory agency in 
each state. But without attempting this, it still seems desirable 
to include some conclusions from the more striking phases of 
state experience and to jjoint out what appear to be the more 
established trends. It will be helpful to know whether the states 
have tended to follow the models set in our federal regulatory 
agencies: and it will be even more useful to know what new 
techniciues and policies in the regulatory field liave been 
wrought out in what Mr. Justice Holmes once referred to as 
the insulated chambers afforded by the several states.’ 

It is possible to include in this study at least a minimum 
comment upon state experience in the regulatory field based 
on a survey of the leading regulatory agencies in twelve selected 
states made by Profe.ssor James W. Fesler of the University of 
North Carolina. These states were chosen to include the major 
types of regulatory policy and technique. The states studied 
w-ere California, Illinois, Massachusetts, Mississippi, New York, 
North Carolina, North Dakota, Ohio, Oregon, Pennsylvania, 
Texas, and Wisconsin. In each state Professor Fesler studied 
the agencies which regulate tlie following interests: the pro- 
fessions; public utilities; banks and investments: insurance; 
conditions of labor; boxing, wrestling, and horse racing: and 
control of liquor. The resulu of these studies are being pub- 
lished piecemeal. The following comments are based almost 

479 
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exclusively upon the material which Professor Fesler collected, 
much of which has not yet been printed.' 

One could hardly expect state and federal experience in the 
regulatory field to run closely parallel. There are many points 
in common; but differences in approach, in policy, and in 
method are numerous and important, and these differences 
must be kept in mind if intelligent comparisons are to be made. 
They may be summarized as follows: 

First, the administrative framework of the federal government 
is, in theory at least, an integrated hierarchy heading up in the 
President of the United States. Although independent agencies 
have multiplied in recent years, they are still exceptions to the 
rule, deviations from normal organizational theory. In contrast 
to this, state governments are in the main made up of many 
disconnected executive and administrative units bound together 
by no hierarchical principle and usually owing responsibility 
to no one except the electorate. Thus the state of Oklahoma 
has nearly a dozen and a half statewide administrative and 
executive officers elected by the people. The tradition, there- 
fore, for setting up entirely separate and independent agencies 
has ordinarily been much stronger than any competing pres- 
sure to place these bodies under centralized executive control. 

Second, it follows from what has just been said that in the 
states the status of independence, in the sense in which that 
term is being used in this study, is assigned promiscuously, and 
often illogically, to new units of government. There is, in 
short, little connection between the status of independence and 
the character of the job to Ije done. In the federal government, 
on the other hand, independence has usually been reserved for 
those bodies which carry on important regulatory functions. 
The sponsors of national agencies have had to assume a burden 
of proof in securing for them tlie status of independence— 
although it must be admitted that this burden of proof has not 
always been fully met, nor has independence always been 
granted for the same reasons. 

Third, the federal commissions, with few exceptions, have 

I. Cf. the followiiifr articles hy J’rofessor Fesler: ‘Inclependence of Slate Regu- 
latory A}(cncies,’ American Political Science Review, vol. xxxrv (i9z}o), 935 ff.; 
‘The Independence of Stale Utility Commissions,' Journal of Politico, vol. 11 
(1940). 367 ff. and vol. iii (1941), 4a ff. 
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large and well-organized staffs. This is, of course, chiefly the 
result of growth. The Interstate Commerce Commission, with 
its staff of over 2,500 persons, is larger than the entire govern- 
ment of some of the smaller states. State commissions, on the 
other hand, have usually been kept small. Their staffs often 
number only ten or twelve persons. This is more than a purely 
statistical difference. The size of the federal organizations not 
only permits, but often demands, different methods and in- 
ternal arrangements, as well as greater differentiation in the 
assignment of functions. 

Fourth, there are differences between Congress and the state 
legislatures which affect the problem under review. Congress 
sits more frequently and for longer periods. Many state legisla- 
tures meet only every other year for two or three months at 
a time. Presidential leadership over Congress is normally much 
more effective and continuous than any leadership which a 
state governor is likely to exercise over a state legislature. These 
are factors which may have a bearing upon the status which 
may be given to a body set up to exercise regulatory power. 
They are certainly factors which condition the relations which 
such agencies have with the legislature or the governor. 

Fifth, federal regulatory commissioners are usually men of 
experience, often the ablest officers in the entire government: 
they are well paid, and they command the respect of Con- 
gress. There have been few exceptions. Such a generalization 
cannot be made, however, about tire personnel of the average 
state regulatory agency. Here we find men of smaller capacity, 
frequently chosen tor considerations of purest partisanship. 
These differences have an important influence in shaping the 
relations of the regulatory agencies to the other branches of 
government and in determining how far and in what ways 
their discretion ought to be limited. 

A final difference lies in the degree of intimacy of contact 
between federal and state regulatory bodies and the ordinary 
citizen. Few of us have much to do with the Interstate Com- 
merce Commission, the Federal Trade Commission, the Fed- 
eral Reserve Board, or the other federal regulatory bodies. The 
individual is affected by what these agencies do, but he is not 
acutely aware of it. In the states, however, the regulatory 
agencies deal with many problems of intimate concern to the 



482 State Regulatory Commissions 

consumer. They fix the prices he pays for commodities and 
services, they regulate the conditions under which he works if 
he is an employee, the conditions under whicli he may enter 
and carry on a profession, and similar personal concerns. They 
make him ever conscious that the government is at his door. 
This results in forms of pressure upon the state regulatory 
bodies which differ in kind and intensity from those to which 
the federal commissions are subjected. These pressures may 
shape the character of the state agencies, the scope of tlieir 
powers, and the methods which they are permitted to use. 

Apart from these differences between the federal and state 
regulatory agencies, the state commissions differ sharply from 
each other in the kind of jobs they do, the broad policies they 
embody, and the methods tliey use. The regulatory tasks as- 
signed to them range all the way from the regulation of a prize 
fight to the fixing of railroad rates. Some of these state bodies 
exercise police control of the narrowest sort, dealing with mat- 
ters directly affecting public health, safety, or morals; others 
administer the most important forms of economic control. Some 
supervise forms of business which enjoy no assured protection 
from the state, such as the liquor business and racing: here 
the regulatory power sometimes approaches pure di-scretifin. 
In contrast to this, other state commissions regulate traditionally 
entrenched interests which enjoy well-protected constitutional 
rights. There is wide range in the intrinsic importance of the 
regulatory tasks. Some affect few people and might not seriously 
be missed; others are clearly indispensable. In some cases those 
subject to regulation are well organized and articulate and can 
exert political pressure upon the policy and method of regula- 
tion; in other cases the ‘regulatees’ are few and scattered and 
enjoy no political influence. 

With this background in mind we may summarize some of 
the conclusions which Professor Fesler’s investigations appear 
to justify. We shall therefore take up, first, the problem of the 
independence of state regulatory agencies, second, the ques- 
tions relating to the possible segregation of their functions, and 
finally, problems of organization and personnel. 
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I. THE INDEPENDENCE OF THE STATE 
REGULATORY AGENCIES 

The problem of the independence of state regulatory agencies 
is much more confusing than the parallel problem in the 
federal field. There are various ways of defining the term in- 
dependence. It may mean notliing more than detachment from 
the normal hierarchical structure of the executive branch; or 
it may mean freedom from political control or the influence 
of special interest groups. There is general agreement that our 
federal independent commissions ought to be wholly impartial 
and treat with even-handed justice and neutrality the conflict- 
ing interests brought before them, even though there might be 
reasonable disagreement whether they should be independent 
of the executive branch; whereas concerning the state regula- 
tory agencies, many of which deal with matters of intimate con- 
cern to our citizens, there is sharp difference of opinion whether 
these agencies ought to be impartial and wholly neutral. The 
independence of the federal commissions is a device to induce, 
if not to guarantee, an impartial quasi-judicial administration 
of ivgulatoiy power; but the meaning of independence is 
ambiguous as soon as wc enter tlie state field and doubt the 
desirability of having regulatory agencies which are quasi-judi- 
cially impartial. 

In regard to the state public utility commissions, perhaps the 
most important state regulatory bodies, there are three distinct 
views on the desirability of making them judicialized, impartial, 
and therefore independent agencies. The first view is that this 
detachment and independence is a denial of the main purpose 
for which the commissions were set up. They were created to 
give the consumer fearless and aggressive protection against the 
monopolistic oppression of the utilities. They were created to 
carry on a crusade and to assist tlie exploited. To allow them to 
assume the role of the impartial judge is to deprive the con- 
sumer of this much needed protection. A second view is that 
the utility commissions must be wholly impartial and must 
maintain a judicial attitude in re.solving the conflicts of interest 
which arise between the utilities and the consuming public; 
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if they are to make decisions affecting the property rights of 
the companies, it is grossly unfair to have them biased by a 
special loyalty to the consumer. A third theory is that the func- 
tion of the regulatory agency is not one of prosecution or ad- 
judication, but merely one of fact finding. It is the duty of the 
commission to discover tlie facts with respect to public utility 
rates and services, how these relate to the legislative policies 
governing these matters, and what conclusions may thus be 
drawn and appropriately embodied in a decision or rule. Tliose 
holding this view feel that tlie commissions should enjoy inde- 
pendence in the sense of freedom from all possible outside 
pressures. 

Each of these views can be defended with a good deal of 
cogency. It is quite clear, however, that each, if effectively 
implemented, may lead to a different policy with respect to 
the structure, the powers, the procedures, and the intergovern- 
mental relations of the regulatory commission. We have, in 
short, something which approaches a dilemma. The consumer 
stands in need of aggressive protection for his interests and 
believes that the state utility commissions ought to give it to 
him. The utilities feel that they also are entitled to protection, 
at least to the exent of being regulated by an impartial quasi- 
judicial authority. Can these conflicting interests be recon- 
ciled, and if so, how? Numerous answers have been suggested 
and most of them point in the direction of some kind of divi- 
sion of labor or segregation of functions under which the tasks 
of protecting the consumer and performing the functions of a 
judge shall not rest upon the same shoulders. We shall com- 
ment on these proposals for segregation at a later point.“ 

To what extent are the state regulatory commissions inde- 
pendent of the governor’s influence? It is not easy to generalize 
upon this point. Any answer must be hedged about with many 
reservations. In many American states important administra- 
tive agencies, including the regulatory commissions, occupy 
positions of essential equality with that of the governor. The 
governor is merely one of a number of more or less co-equal 
divisions of the executive branch. Where centralization has 
proceeded to the point of making the governor the head of an 
executive hierarchy, the relation of the regulatory agency to tlie 
s. Infra. 487 H. 
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governor does not differ sharply from the relation of the fed- 
eral commissions to the President. There are some states in 
which the governor appoints these agencies, removes their mem- 
bers at his discretion, and makes them, so far as he is able, a 
part of his political machine. In these states he dominates 
actually and potentially their policies and behavior. In other 
cases the state constitutions go to considerable pains to see that 
the governor has no actual authority over the regulatory com- 
missions. In a few states he does not even appoint the members, 
since they are chosen by popular election; and in many cases 
the power of removal, which is the governor’s only effective 
instrument of control, is so closely limited as to give him no 
real power over these bodies. Which of these situations pre- 
vails does not seem to depend upon any commonly recognized 
principle, but must be explained in terms of the history of 
state administrative development, or, in some cases, in terms 
of pure chance. Certainly no policy or theory emerges here 
which has any useful bearing upon the problem of the status 
of the federal commissions. 

Independence of state regulatory bodies from outside pres- 
sures has been a matter of concern in a number of states. This 
is probably true because these pressures are perhaps more 
numerous and powerful in tlie states than in the federal gov- 
eriiineiit, and the chances of their being effective to the detri- 
ment of the public welfare are correspondingly greater. One 
method of insulating the commissions from these pressures is 
to have them j)opularly elected, and there are a number of 
states in which this policy prevails. But such a policy made a 
much stronger appeal to students of government thirty years 
ago than it does now. Experience with the results of popu- 
lar election under long-ballot conditions has forced a reluc- 
tant cynicism even upon many who have firmly believed that 
the people ought by direct participation to manage the affairs 
of government. There is little hope that the electorate of a 
state can be brought to know or care enough about the issues 
involved in the selection of the officers we are discussing to 
make possible an intelligent and independent choice. Popular 
election is most likely to result in the popular ratification of 
prearranged party slates. 

Another means of warding off sinister pressures on regulatory 



^86 State Regulatory Commissions 

bodies is to have these bodies chosen by tiie courts. Theoreti- 
cally this ought to assure complete objectivity and result in the 
selection of commissioners without reference to political or 
economic afliliations. Actually the objections to such a program 
are substantial. To draw the courts into the processes of state 
policy and administration is likely to result in serious reper- 
cussions upon the courts tliemselves, without any adequately 
compensating advantages to the other branches of government. 
There is no strong body of opinion supporting this proposal. 

This leaves the states with essentially the same facilities that 
are available to the federal government to protect regulatory 
agencies from outside pressure. These do not go much beyoml 
an effort to guarantee the high quality of commission personnel 
and to disqualify for membership on regulatory bodies per- 
sons whose business interests would be likely to render them 
biased. 

A method that has been utilized in a tnnnlier of states lo 
protect regulatory commissions from political pressure has re- 
ceived little attention in the federal field. This is the j)olity of 
making the commissions independent of state legislative and 
gubernatorial control by giving them complete financial inde- 
pendence. This may be done by placing the whole cost ol 
regulation upon the shoulders of those who arc regulated. 
Either general or special a.s$e$snients are levied upon the utili- 
ties, and the funds thus created make it unnecessary for the 
public utility commission to go back to the legislature for 
financial support. This plan commands considerable support. 
It has been used with apparent success in a number of cases in 
Great Britain, and many students of business regulation in this 
country regard it as sound and practicable. However, this {iro- 
posal is also sharply criticized. It is urged that such a device 
either directly or indirectly limits the aggressiveness of the 
regulatory body and creates the danger that those subject to 
regulation will come to enjoy too much power in determining 
the policy and methods of control. Here, again, generalizations 
are unsafe, since these criticisms have far greater force when 
applied to some forms of regulation than to others. 

We may conclude, then, that independence in state regula- 
tory agencies is a different thing and has a different significance 
from the independence of the federal commissions. When Con- 
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gress creates an independent agency, it thereby serves notice 
that it is creating something out of the ordinary. It indicates 
that it wishes it let alone. The creation of an independent state 
agency, on the other hand, may have no special significance. 
In the case of most federal agencies the status of independem e 
is a major factor influencing the commission’s attitude and 
policies. In the states it may be only a minor factor. But in 
state government and federal government alike, the problem 
of the independence of regulatory bodies is closely tied in with 
the equally difRcult problem of segregation of commission func- 
tions and the problem of commission personnel. 


II. SEGREGATION OF FUNCTIONS IN STATE 
REGULATORY COMMISSIONS 

In approaching the question whether there ought to be some 
segregation of the varying phases of the task of regulation, we 
find two separate issues involved. The first arises, as we have 
seen," from the dual role assigned to the major state regulatory 
agencies, in that they arc charged with the aggressive protection 
ol consumer interests and also with the impartial adjudication 
of conflicting rights. This is the familiar Lssiie of independence 
presented by the so-called prosecutor-judge merger, the evil 
genius of governmental regulation of business, common to state 
and nation. The states, however, have been more versatile in 
seeking a solution to this enigma than has the federal govern- 
ment. From the state experience studied by Professor Fesler, 
five fairly distinct methods of dealing with this prosecutor- 
judge combination have been evolved. These may be briefly 
mentioned: 

One plan to segregate the regulatory functions is to remove 
from the regulatory commissions, and here we are speaking 
chiefly of the public utility commissi«ms, the duty of protecting 
consumer interests. This duty is taken over by the municipali- 
ties in whose areas the utilities operate. These local govern- 
ments serve as prosecutors of wrongdoing and protectors of the 
exploited, thus leaving to the public utility commission merely 
the role of adjudication. It is not necessary to try to appraise 

3. Siiprn, .(83 f. 
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this plan. Perhaps the strongest criticism of it is that it de- 
centralizes the responsibility for the protection of the public 
interest by giving it to local government officials who may or 
may not rise adequately to the challenge. 

A second proposal would divide the commissions into two 
separate but connected bodies, one of which would hear cases 
and issue quasi-judicial rules and orders, while the other would 
take over the tasks of consumer protection and other administra- 
tive duties. This proposal has been discussed but not actually 
adopted. It embodies the general principle of the plan pre- 
sented by the Brownlow committee.* 

A third device would create an internal segregation of duties 
within the staff of a closely unified commission. There would 
be a special prosecuting section to deal with the earlier phases 
of the regulatory task, and a separate review section which 
would take these cases, pass upon them, and give to the full 
commission objective advice. There are many ways in which 
the details of this internal rearrangement could be worked out. 

A fourth plan would assign to the commission the task ol 
protecting consumer interests even though this still left in the 
same hands both prosecuting and quasi-judicial duties, but it 
would establish a special administrative court to which all 
commission decisions and rulings might go. 

Finally, the problem has Ireen dealt with by creating a sepa- 
rate office of ‘consumers’ counsel’ to take over the task of con- 
ducting prosecutions in the consumers’ interest. This officer 
ferrets out and prosecutes exploitation carried on by the utili- 
ties. This leaves the commission free from any responsibility to 
assume the role of an advocate, while at the same time the ade- 
quate protection of all interests is provided for. This scheme 
has been tried in a number of states with highly .satisfactory 
results. One of its obvious advantages is the psychological one 
of focusing attention upon the protection of consumer interests 
and at the same time dissociating in the public mind the prose- 
cuting function from that of the quasi-judicial. 

These various proposals need not be evaluated here. They 
are significant as evidence that the states are concerning them- 
selves with the problem and that state experiments may be 
tried in the field of segregation which may add to our wisdom 

4. lufrn, 709 If. 
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and experience. Yet state public utilities commissioners them- 
selves appear to have little use for any of the plans for the 
segregation of commission functions. In 1937 a committee of 
the National Association of Railroad and Utilities Cktmmis- 
sioners circulated to the membership of that body a question- 
naire asking for an expression of opinion upon four proposals 
for such segregation ' which conformed roughly to those out- 
lined above. The results of the inquiry showed scant approval 
of any of these plans and a strong consensus of opinion that 
such attempts at segregation would be unworkable and pro- 
duce no useful results. 

The discussion of this problem in many states will remain 
purely academic for a long time to come because of the meager 
staffs with which many of the state commissions are provided. 
A body may be too small to be divisible, and this is true of some 
state commissions. 

Another problem of segregation of functions, or division of 
labor, in the state regulatory agencies does not relate to the 
prosecutor-judge merger of powers but concerns the efficient 
management of the general administrati\ e duties assigned to 
the commissions. What devices are most likely to assure effi- 
cient administrative management in disposing of the work of 
the commissions? Is the board as a unit to direct the entire 
rolume of business? If not, what delegations of power or divi- 
sions of responsibility will produce the most efficient results? 
There has been some experimentation in this area. Some states 
have given attention to it, while in others the problem has been 
dealt with in a wholly inadvertent manner. The schemes which 
have been worked out for some segregation of administrative 
res])onsibility have usually been built up around the position 
and relationship of the commission chairman or some full- 
time executive officer. It is not feasible to try to review the 
diversified practices of even twelve states in this connection. 
The state of Wisconsin, however, has for many years been a 
pioneer in dealing with problems of business regulation and 
methods of public administration, and in its regulatory bodies 
has tried out a number of techniques to effect segregation of 
administrative responsibility. The more conspicuous of these 

5. National Association of Railroad and Utilities Commissioners, Report of 
the Committee on Progress on Public Utility Regulations (tgsR). 
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devices may be mentioned to indicate how the problem may 
be approached. 

By one scheme, Wisconsin has assigned regulatory duties to a 
single commissioner. The Commissioner of Insurance holds 
office for a four-year term and exercises legislative, administra- 
tive, and quasi-judicial power. There is, obviously, no segrega- 
tion here. This method is analogous to the many situations in 
the federal government in which regulatory duties are given 
to executive officers. 

A second Wisconsin method is to create a part-time commis- 
sion with a part-time secretary or administrator to manage its 
administrative work. This scheme is clearly suitable for the 
handling of the relatively less important and burdensome jobs 
of regulation. It prevails in the State Athletic Commission and 
the State of Wisconsin Aeronautic Board. These part-time 
boards must, of course, have an office, but the administrative 
duties do not justify the employment of a well-paid and full- 
time executive. 

In the third place, there are part-time commissions which 
carry on their administrative responsibilities with a full-time 
executive. In these cases there is a clear attempt to segregate 
administrative duties from the quasi-judicial and rule-making 
phases of regulation. The commission selects and may remove 
the executive officer. The plan is like that followed in organiz- 
ing a number of the British regulatory and operating boards; 
it is also similar in principle to the commission-manager plan 
of city government. With some differences in structural details, 
this scheme is embodied in the State Conservation Commission, 
in the State Board of Health, and in the Department of Agri- 
culture and Markets. 

A fourth device used in Wisconsin is to create a full-time 
commission without any separate executive officer. This princi- 
ple is followed in the State Banking Department, the Grain 
and Warehouse Commission, and the Wisconsin Labor Rela- 
tions Board. Here the duties of regulation are fairly consistently 
sub-legislative and quasi-judicial in character. While there is 
a delegation of internal administrative duties, the members of 
the commission carry on its work as a body, meeting daily or 
with substantial regularity, without the overshadowing influ- 
ence of any chairman or director set apart from the others. 
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Finally, Wisconsin uses the plan of creating a full-time regu- 
latory commission with a full-time and well-paid executive 
officer. This arrangement exists in the Wisconsin Trade Prac- 
tice Department, the Public Service Commission, and the In- 
dustrial Commission. The arrangement in the Public Service 
Commission is unique and interesting. The commission has 
three members appointed by the governor and senate for six- 
year overlapping terms. The commission appoints a director 
who receives a good salary and serves for an indefinite term. 
He may be removed by the commission ‘at pleasure,’ provided a 
public hearing is held, but the commission’s decision to remove 
is final; and he is also removable by the governor for inefficiency 
or misconduct. He is thus under a dual responsibility for the 
competent and satisfactory handling of his office. 

There are doubtless many variations of these five types of 
administrative organization: these are, however, sufficient to 
indicate that some effort is being made, in Wisconsin at least, 
to adjust the form of the regulatory commission to the differing 
usks of regulation. 


III. ORGANIZATION AND STRUCTURE 

From what lias been said in discussing the problems of commis- 
sion independence and the segregation of commission functions, 
it is apparent that the American states have followed widely 
varied patterns in determining the structure and organization 
of the regulatory commissions. Some of this variety has been 
due to conscious experimentation and some of it to chance. It 
would be neither useful nor feasible to catalogue all these in- 
stitutional variations, but some of the unique ones may be 
mentioned as well as some which may be safely called typical. 

A. Methods of Selection 

There is more opportunity for variety in the methods of 
selecting members of the state regulatory agencies than exists 
in the federal government, where the Constitution requires 
appointment by the President and the Senate. The federal ex- 
ample is, however, followed in a large majority of the states 
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with respect to most of the state boards and commissions. The 
governor, either with or without confirmation by the council 
or senate, appoints the members of the commissions. As we 
have seen, the members of some state regulatory bodies are 
elected by popular vote in those states in which the sound prin- 
ciple of the short ballot has not yet taken hold. There are some 
cases in which these bodies are composed of ex-officio members 
drawn from the executive branch of the state government, but 
the experience with ex-officio commissions in the states runs 
parallel to federal experience with the same device. It has 
worked well in neither area. Busy state or federal officers can- 
not efficiently take on, and effectively administer, an important 
regulatory task; and the attempt to make them do so usually 
results in placing the major work of the commission in the 
hands of a secretary or other subordinate official who comes to 
exercise wide powers without effective responsibility. The con- 
sensus of opinion favors the policy of appointment of commis- 
sion members by the governor with the consent of the state 
senate. 

B. Qualifications and Disqualifications of Members 

State experience throws little light on the problem of what 
statutory qualifications, if any, should be required of the mem- 
bers of regulatory bodies. Statutory qualifications are almost 
completely lacking in the states, even for boards and commis- 
sions charged with the handling of highly technical tasks. Of 
the twelve states studied by Professor Fesler the state of Wis- 
consin alone sets up the special qualification of familiarity with 
railroad affairs for one member of its Public Service Commis- 
sion. Yet even there this requirement has become practically 
meaningless, since the functions of the commission have so 
changed that state railroad matters are of relatively negligible 
importance. In seeking reasons for not requiring commission 
members to be experts, it could be suggested that there is no 
common agreement on just what kind of expertness is desir- 
able, how to define it in a statute, or how to get it once it is 
defined. Many students of public administration reject entirely 
the idea that regulatory bodies ought to be made up of techni- 
cal experts. They feel that the members should be broadly 
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trained, well educated, and of wide experience. They should 
employ experts, but they need not be experts. It is probably 
true also tliat in many an American state the old-fashioned idea 
that one citizen is as good as another, that anyone is presum- 
ably competent to hold any public office, has had an influence 
in keeping special statutory qualifications for commission mem- 
bership out of the picture. The result is that the qualifications 
of these officers lie in the discretion of the appointing authority. 
It should be noted that the requirement of bipartisanship, so 
commonly imposed upon the federal commissions, is followed 
only very occasionally by the states. 

Nor is diere is any novel state practice in the matter of statu- 
tory disqualifications. They are not very numerous, and the 
few that do exist follow the generally accepted principle of 
barring from membership on a regulatory board persons whose 
business or financial affiliations are such as to create a presump- 
tion of bias. 

C. Representation of Group Interests 

We have seen that in the federal government there has been 
a steady refusal to organize regulatory commissions upon the 
principle of definite representation of group interests. With 
regard to at least some of the state regulatory bodies, however, 
the problem of group representation remains an active issue. 
About half of the state labor boards have members drawn from 
labor, from the employers, and from the public. In spite of 
unhappy experience with the earlier federal labor boards thus 
constructed, there is a sharp difference of opinion among the 
state administrators on the wisdom of the arrangement. 

There has been state experimentation with a somewhat anal- 
ogous scheme. This requires the governor, in appointing the 
members of regulatory bodies, to choose them from panels of 
nominees presented either by interest groups or by outside 
organizations having no definite interests at stake. Four mem- 
bers of the Banking Commission in New York represent the 
banking interests and are nominated to the governor by a sys- 
tem of proportional representation in the banking fraternity. 
In Pennsylvania six members of the Banking Commission are 
chosen by the governor from a panel of fifteen named by the 
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bankers of the state. Recently a legislative committee in Penn- 
sylvania proposed that the Cktmmissioner of Insurance be 
chosen by the governor from a list of names submitted by the 
insurance companies of the state. Although this projx)sal did 
not become law, the governor, thinking well of the idea, de- 
cided to give it a trial, and invited the companies to nominate 
a commissioner. They were unable, however, to agree, and took 
so long in reaching any conclusion that the governor in disgust 
ignored them and made his own appointment, A commission 
set up in New York in 1933 to study the control of alcoholic 
beverages had an interesting plan for the selection of the pro- 
posed liquor board. Three nominations each were to be made 
by the executive committee of the New York State Bar Associa- 
tion, the Council of the Medical Society of the State of New 
York, the Executive Committee of the Chamber of Commerce 
of the State of New York, and the Council of the New York 
State Federation of Labor. From these twelve nominees the 
governor was to select five commissioners, one of whom must 
be a woman. And the reduclio ad absurdum of this general 
principle appears in the Wisconsin statute creating a three-man 
Grain and Warehouse Commission, the members to be chosen 
by the governor. No statutory qualifications are mentioned, but 
the governor is required to get recommendations from the gov- 
ernor of North Dakota, the governor of New York, and the 
Board of Trade of the City of Superior. This weird require- 
ment appears to have had no discernible effect upon the per- 
sonnel of the commission, which Professor Fesler describes as 
being pretty definitely political in character. 


D. Removai. of Commissioners 

There are a great many more ways of getting state commis- 
sioners out of office than prevail in the case of federal commis- 
sioners. In some states there are no special provisions regarding 
the removal of these officers; their removal is therefore gov- 
erned by whatever general provisions the state constitution 
contains. Where commissioners are popularly elected, they can 
of course be retired from office by the simple process of failure 
to re-elect them. They could be made subject to popular recall, 
but this system does not prevail in any of the states included 
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in Professor Fesler's inquiry. In a few states the commissioners 
may be removed by the governor at his discretion. This ar- 
rangement is usually limited to commissions dealing with liquor 
regulation and the like rather than to those regulating major 
economic interests. North Dakota, for example, provides that 
the Liquor Control Board may be removed by the governor 
‘at any time and without cause.’ 

More common is the policy of vesting the power of removal 
in the governor with restrictions upon it similar to those limit- 
ing the President’s power to remove independent commission- 
ers. Removal is here limited to causes stated in the statute, 
usually misconduct or incompetence. Some states, such as New 
York and Wisconsin, set up careful procedural limitations upon 
the governor's removal power, and require the filing of charges 
and the holding of a public hearing. In some states the courts 
will determine in the last analysis whether the removal is in 
conformity with the law. In Oregon, however, it is provided 
that the governor may remove members of the Public Utilities 
Commission for cause after notice, hearing, the filing of charges, 
and the preparation of a record of all the proceedings, but there 
may be no review by d)e courts. 

Removal of officers by impeachment, which is possible in 
some states, requires no comment. The brutal device of remov- 
ing the members of a commission by so-called ‘ripper’ legisla- 
tion, a law abolishing a commission and replacing it with an- 
other, has by no means been wholly discredited. It was em- 
ployed in Pennsylvania in 1935 in the case of the Public Utili- 
ties Commission and in North Carolina in 1933. There is little 
to be said for it, except that it works. 

The device of requiring legislative, or perhaps only sena- 
torial, participation in the removal of an officer is unsatisfac- 
tory. It makes the removal power practically unworkable where 
legislatures hold only biennial sessions, and it results in stale- 
mates between the governor and the legislature in particular 
cases. 

£. Compensation of Members 

State experience with the paying of their regulatory boards 
and commissions is not particularly illuminating. The salaries 
appear to range from $1,600 a year to $15,000, depending upon 
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the size and wealth of the state, the intrinsic importance of the 
job, and other collateral matters. No useful generalizations are 
possible. Low salaries are likely to prevail in those states where 
political tradition still looks askance upon paying any public 
servant more than the average industrious citizen can earn by 
hard work. The salary level of the commissions follows the 
salary level of the state government as a whole, and usually no 
special attention is paid to the value or demands of a particular 
job. 

F. Terms and Tenure of Commissioners 

State commissioners generally hold office for statutory terms 
ranging from two to ten years. These terms do not appear to 
vary according to the kind of regulatory function. There is al- 
most universal adherence to the principle of overlapping terms 
for the members of a commission, and in some states this is 
particularly desirable since tlie record of long-drawn-out delays 
in the handling of public utility cases makes a sudden and com- 
plete turnover in membership highly undesirable. Professor 
Fesler found that in some states the average tenure of commis- 
sioners was greater than the statutory terra, indicating the prev- 
alence of reappointment. 


G. The Office of Chairman 

The chairmen of the regulatory commissions in the stales 
studied are appointed in most cases by the governor. The power 
of the governor over the commissions is thus either actually or 
potentially increased. The status of the chairman and his rela- 
tions to the governor on the one hand and to the commission 
on the other have received little careful consideration. The 
chairman sometimes receives a higher salary than his colleagues. 
Frequently he has special executive or administrative duties, 
though this is not invariably true. There is often a separate 
executive officer or director in addition. In many situations, 
the chairman, if he possesses the ability and character, may 
make himself a dominating figure in the particular field of 
regulation. 
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H. Commission Staffs 

The problems of staff differ a good deal in the state regula- 
tion area from those in the federal government. It has already 
been mentioned that, in the main, state commissions have small 
staffs. Tliis limits to some extent what can be done with the 
commission in the way of segregation of functions or division 
of labor. Small staffs result in many cases from legislative desire 
to keep down the cost of state government; in some cases they 
are due to influences which do not desire too aggressive enforce- 
ment of state regulatory policy. 

Civil service regulations exist in only a minority of the states, 
and the presence or absence of effective civil service rules has 
an intimate bearing upon the staff problems of the regulatory 
bodies. Pennsylvania has no civil service law; but in that state 
and certain others something has been achieved in the way of 
satisfactory personnel traditions without the aid of definite stat- 
utes. It is Professor Feslcr’s judgment that in the case of the 
public service commissions, at any rate, there has grown up a 
sound tradition in the matter of the tenure of the expert staffs. 
The turnover has not been great in this field, even in times of 
depression. Politics and low salaries are, of course, serious ob- 
stacles to sound personnel development, but in the larger and 
wealthier states something approaching a career service is grow- 
ing up in the staffs of some of the major boards and commis- 
sions. The commissions are always subject to outside competi- 
tion in retaining their staff experts. In some cases, however, 
public utility companies have entered into gentlemen’s agree- 
ments not to raid the commissions, thereby eliminating one of 
the important difficulties with which federal administrative 
agencies are confronted. The state commissions lose their good 
men to the federal government and to other states perhaps 
more often than to private business. 

Several conclusions may be drawn from this brief account of 
state experience with regulatory commissions. First, there is 
greater variety in the structure, procedures, and relations of the 
state commissions than in those of the federal commissions. 
Second, this greater variety has not been due usually to con- 
scious experimentation; much of it has been haphazard and 
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fortuitous rather than planned. Third, it seems probable that 
controlled experiments with regulatory commission problems 
are more likely to be carried on with useful results in the 
federal government than in the states. Interest in the federal 
commissions is much keener than in the state commissions, and 
abler people are studying these problems in Washington than 
in the states. The states seem destined to follow rather than to 
lead. Finally, the conclusion is necessary that in comparison 
with the vitally important problem of securing personnel of 
high calibre, the problems of structure and procedure of the 
state commissions seem minor. The latter have intrinsic impor- 
tance and should not be neglected; yet with really able and 
honest men in control even very mediocre administrative ma- 
chinery seems to run with relative smoothness. Without such 
men, no amount of modern streamlining gives sound and cfTi- 
cient administration. 



VIII 


BRITISH EXPERIENCE IN THE 
REGULATION OF BUSINESS 


The following pages trace briefly the experience of the British 
government in handling the tasks of economic regulation which 
are analogous to those assigned to our independent regulatory 
commissions. The object of this summary is to discover whether 
British experience can aid us in the wise solution of our own 
problems of government regulation. Can tve learn from British 
experience anything useful about the legitimate limits of gov- 
ernment control, the structure of regulatory agencies and their 
methods of procedure, the principles of political responsibility 
affecting them, and the devices for recruiting suitable person- 
nel? The rca.son for such a comparative study of different ways 
of doing the same thing is not that we could blindly copy 
British methods, even if we desired to do so. In this country it 
is a reasonable assumption tliat a governmental device or pro- 
cedure which works well in New York would probably work 
well also in Ohio or California; but even the most superficial 
student of English and American government knows that the 
mere fact that a governmental method works well in England 
creates no presumption that it could be successfully trans- 
planted to the United States. We should be alert, however, to 
appraise the methods used in England to attain the results we 
ourselves desire, in the hope that we may avoid British mis- 
takes and capitalize British successes. This is the purpose and 
the point of view of the present study of English regulatory 
policy and method. 

At the outset of such a comparative study it is at once clear 

499 



500 British Business Regulation 

that the areas of economic regulation are not the same in Eng- 
land as in the United States. We subject stock exchanges and 
the issuance of securities to drastic and detailed administrative 
control. There is no similar governmental control in England, 
and stock promoters are subject only to the severe English 
criminal laws punishing misrepresentation and fraud. There is 
nothing in England comparable to our Federal Reserve System 
with the rigorous control it exercises over American banking. 
And while the British Board of Trade has a narrow police con- 
trol over those business practices that ignore the stop signs of 
the law, there is no British trade commission or any agency 
with the disciplinary power over business conduct exercised by 
the Federal Trade Commission. Nor does any British agency 
possess the broad and drastic powers of the National Labor 
Relations Board, although the principle of collective bargain- 
ing has been firmly established in England for many years. 

On the other side of the picture, British collectivism has 
occupied a number of fields which we still leave to regulated 
private enterprise. Radio broadcasting in England is a govern- 
ment monopoly administered by the British Broadcasting Cor- 
poration and financed from taxes laid on receiving sets. The 
generation and wholesale distribution of electric power is like- 
wise a government monopoly functioning through the ‘Grid.’ 
Very recently the British overseas airways were bought by the 
government and are now operated by it. Much more direct and 
drastic regulation of prices and production has been set up in 
England in the fields of agriculture, fisheries, and cotton spin- 
ning than we have set up even under our recent legislation 
affecting these and similar industries. Thus it is clear that there 
is nothing inherent in these various types of economic enter- 
prise which inexorably requires that they be placed under gov- 
ernment control. The appropriateness of such control grows 
out of the peculiar problems, traditions, and needs of each 
country. It will aid a clearer understanding of the significance 
of British experience in the regulatory field to appraise briefly 
the more important factors which have conditioned the scope 
and methods of control of economic enterprise. 
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I. THE BACKGROUND OF BRITISH REGULATION 
AND CONTROL 

A. Factors Influencing the Field of Regulation 

Many of the factors which have tended to control the areas 
within which British economic regulation either penetrates or 
does not penetrate are essentially indigenous to England. In 
the first place, the doctrine of laissez faire had its origin and 
early growth with English economic and political theorists; and, 
since it was congenial to the entrepreneurs of a developing in- 
dustrial economy, it made a lasting impression on the British 
mind. While it has been weakened by the advance of collectiv- 
ism and regulatory policy, it still retains a strong hold on Brit- 
ish thinking. The careful observer will note one clear mani- 
festation of the continued vitality of the doctrine of laissez faire 
in what appears to be a sharp repugnance to the idea of drastic 
governmental regulation of a business or economic interest 
which is still left in the hands of its owners. British policy on 
this point seems to fluctuate between two sharply contrasted 
extremes. On the one hand there is the very limited and highly 
judicialized type of regulation illustrated by the control of the 
Railway Rates Tribunal over the piivately owned British rail- 
ways— a minimum exercise of governmental power. On the 
other hand there is the outright government ownership or leas- 
ing of important enterprises and their direct operation by the 
government, as in the British Broadcasting Corporation’s mo- 
nopoly of radio transmission, the Central Electricity Board’s 
ownership and management of tlie Grid, and the ownership 
and operation of London’s local transportation facilities by the 
London Passenger Transport Board. But in between these two 
widely differing forms of governmental control there is little 
or nothing. British policy looks askance at the degree of gov- 
ernmental control to which American railroads are subjected 
at tlie hands of the Interstate Commerce Commission, or which 
the Securities and Exchange Commission exerts over stock ex- 
changes and investment houses. If a business or industry in 
England is to remain in private hands, there seems to be a sort 
of laissez faire tradition that keeps governmental regulation at 
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the minimum; and when more drastic public control seems 
necessary, the government takes the enterprise over and runs 
it directly. American policy, on the other hand, leans toward 
maximum governmental regulation but shies away from col- 
lectivism. 

A second factor restricting the growth of British regulation 
of business is one which is implicit in British character and in 
the relative maturity and conservatism of British business de- 
velopment. The British have an ingrained respect for vested 
interests and a regard for tradition and for ancient institutions. 
The idea that a new British fiscal policy might properly extend 
to the taking over by the government of the Bank of England, 
or even drastic governmental regulation of that venerable in- 
stitution, would be a shock to the British public mind beyond 
anything we would feel under similar circumstances in this 
country. The further fact stands out that there has been in 
Great Britain much less unscrupulous exploitation of the pub- 
lic interest by ‘big business’ than in the United States. Govern- 
ment regulation of business in this country has too often been 
necessitated by glaring abuses and a callous disregard by private 
capital of its public responsibilities. England has not wholly 
escaped these evils; but they have not in the main been serious 
or prolonged enough to dominate government policy. English 
business enterprise has tended to be sound and conservative; 
and it would be foreign to the innate pragmatism of the Eng- 
lishman to shape his governmental policy to meet possible evils 
which may never come. 

A third factor pulling for conservatism in the British regula- 
tion of business has been the fact that vested economic interests 
in England enjoyed virtually unchallenged political supremacy 
much longer than in the United States. Only fairly recently has 
political power been acquired in England by any large group 
having economic interests sharply clashing with those of the 
large landowner and the capitalist. Only within recent years 
has British labor become politically articulate; while the agri- 
cultural industries have long been represented in the councils 
of the nation by the upper and middle aristocracies whose essen- 
tial economic and political outlook was fundamentally the same 
as that of the British industrialist. There is nothing in English 
history analogous to the sharp clash of economic and political 
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group interests such as emerged in the American Granger 
movement which started the drive for drastic railroad regula- 
tion in the United States. 

On the other side of the picture are factors which have facili- 
tated or stimulated the British regulation of economic enter- 
prise. The most obvious of these, though not the most influen- 
tial, is the absence in the British system of government of any 
constitutional restraints on governmental regulation. British 
government rests upon the central principle of Parliamentary 
supremacy. Judicial review is unknown. There is no higher or 
more binding law than a British statute, and no British court 
has any authority to scrutinize the validity of any statute or 
declare it invalid. When the question arises whether Parliament 
shall embark upon some policy of business regulation there is 
no need to worry whether the proposed control is ‘constitu- 
tional’ or not; it is merely necessary to decide whether it would 
be wise and successful. This contrasts sharply with the rigid 
legal limitations under which American regulatory policy de- 
veloped. Prior to 1935 (marked by the Supreme Court’s deci- 
sion in the case of Nebbia v. New York) governmental control 
of prices or rates, together with the obligation of common serv- 
ice, could validly be imposed only upon those businesses which, 
in the judgment of the Court, were ‘affected with a public in- 
terest.’ Even with this test discarded in the Nebbia case, there 
is still the constitutional requirement that government regula- 
tion of business conform to what the Supreme Court regards as 
due process of law. It is fair to observe that the British and 
American positions in this matter have recently tended to ap- 
proximate each other. In Britain, regulation of business con- 
forms to sound standards of public policy (the only require- 
ment in England), and this would very probably meet the test 
(required in America) of due process of law. The vital differ- 
ence remains, however, that in England tlie determination rests 
finally with the legislature; in the United States it remains with 
the Supreme Court. 

In the second place, the development of British regulatory 
and collectivist policy in regard to business has been encour- 
aged by the equanimity, if not positive enthusiasm, with which 
the British public looks upon the spread of public ownership 
and control of economic enterprises. There is much more pub- 
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lie ownership in England than in this country; there appears to 
be complete public satisfaction with it; and this has been true 
from an early date. The reasons for this may be briefly stated: 
First, embarking on a public ownership venture in England 
did not involve taking an industry or a utility away from the 
‘haves’ and giving it to the representatives of the ‘have-nots’ (a 
clash of economic group interests frequently characterizing the 
launching of a public ownership project in the United States); 
it meant rather the transfer of title and control from the prior 
owners to a government dominated by the owners’ own eco- 
nomic group. Thus the change was not viewed as cataclysmic; 
it did not represent an irresponsible popular drive against the 
vested interests. Second, public ownership in England has usu- 
ally been highly advantageous to the prior owners. They have 
received just, if not more than just, compensation. Important 
here was the early development of the fair and efficient Private 
Bill procedure in the British Parliament. This guaranteed that 
when private property interests in specific cases were menaced 
by proposed legislative policy, as when a city asked permission 
to take over its gas works, the procedure should be judicial, 
should permit the threatened interests to be represented by 
counsel, and should ensure a decision on the merits. England 
has thus escaped the curse of ‘special legislation' affecting pri- 
vate interests, which had so damaging an influence in early 
American political history in undermining legislative integrity 
and destroying public confidence in that integrity. Third, the 
equanimity with which government regulation or ownership 
of economic enterprise is viewed in England is due to the high 
efficiency level and the high personal calibre of the British offi- 
cials who operate government enterprises. English city councils 
were established on a sound basis as early as 1835; by 1865 a 
mature and efficient system of administrative management had 
emerged in the local government field, so that when public 
regulation, or later public ownership, became expedient, there 
were already in existence well-organized and powerful govern- 
mental bodies which commanded public confidence. In this 
country there is well-grounded fear that a publicly owned util- 
ity or a regulatory policy will fall into the hands of political 
spoilsmen at the worst, or administrative amateurs at the best. 
The fine traditions of the British Civil Service guaranteeing 
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the continuing tenure in office of trained experts stand as a 
protection against political exploitation and bungling in the 
administration of British policy. Further assurance of the effi- 
cient administration of regulatory or collectivist policy is the 
fundamental British principle of political responsibility. Cabi- 
net responsibility to the House of Commons provides an oppor- 
tunity to expose and correct administrative abuses on the na- 
tional level, while the analogous committee system in local 
government enforces similar responsibility of municipal officers 
to the city council. We have in the United States no equally 
effective methods of holding our administrative officers account- 
able to the public will. 

In the third place, British governmental regulation of busi- 
ness has been hastened and extended by the pressure of external 
relations and of war. The first World War wrought an impor- 
tant upheaval in many kinds of vested interests. It produced a 
powerful impulse toward social control. It brought the present 
regulation of British railways: it paved the way for the gov- 
ernment’s electricity policy embodied in the publicly owned 
Grid. War, or the threat of war, will almost always necessitate 
forms of control which would not be acceptable to the public 
mind in time of peace; but seldom does the passing of the war 
emergency restore the status quo ante. The United States aban- 
doned federal operation of the railroads when the War ended; 
but war experience prepared tlie public mind for the Trans- 
portation Act of 1920, a far more drastic measure of public 
control than would have been tolerated in the pre-war period. 
So in England there was no complete ‘return to normalcy,’ but 
rather a fairly substantial carry-over into peace of the regula- 
tory policies which war had necessitated. The present study 
takes no account of the effect of the second World War upon 
British governmental agencies. 


B. Factors Infi.iikncing British Techniques of Economic 
Regulation 

It appears that most of the more important factors which 
have determined the range of governmental regulation of busi- 
ness in England are indigenous to that country. Even more 
sharply unique are the factors which have shaped the adminis- 
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trative methods and techniques by which British regulation of 
business has been carried out. These may be usefully summa- 
rized at this point: 

In the first place, as already mentioned, the principle of 
political responsibility and the devices for enforcing it are a 
vital and persistent factor in every phase of British government. 
The Ministry must retain the confidence and support of the 
majority in the House of Commons in order to remain in office. 
Arbitrary conduct or inefficiency upon the part of even a very 
humble officer or employee of the government may cause em- 
barrassing questions to be asked in the House of Commons. A 
Cabinet Minister, or in an extreme case the entire Ministry, 
may be seriously ‘on the spot’ if suitable explanations of the 
cause of the protest cannot be presented or convincing assur- 
ances of reform given. No one can escape this accountability, 
and it would be hard to exaggerate the effect of it upon the 
morale and temper of the British official. British government is 
geared on the tradition and practice of the responsibility of 
every part of the government to Parliament. 

There are two characteristically British devices which aid in 
enforcing the responsibility we have been discussing. The first 
is the Royal Commission. These are ad hoc bodies set up to 
conduct broad inquiries, to formulate plans and policies, to 
devise administrative techniques. While they may include from 
time to time some ‘decorative’ members who do not carry their 
own weight, in the main they are manned by distinguished and 
public-spirited persons of ability and experience. They make 
available to the government and the nation a statesmanlike 
appraisal of public policies in the more technical fields; this 
could hardly be secured from the bureaucrats of the civil serv- 
ice. Many of the members of these Royal Commissions could 
not be drawn permanently into the service of the government, 
but are willing to give their time and effort on specific jobs. 
The Royal Commissions have rendered invaluable aid both in 
exposing situations demanding reform and in making construc- 
tive proposals. The second device is the traditional control of 
administration in England by the Treasury. The steady and 
relentless check imposed by the authorities which control the 
funds affords a useful protection against administrative extrava 
gance and inefficiency. 
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The second factor is the high calibre of British official per- 
sonnel already mentioned. Many an alluring venture into some 
new area of governmental control which may tempt an Ameri- 
can legislature takes on a speculative or even hazardous aspect 
when the difficult problem is fficed of securing honest, impar- 
tial, and competent officers and employees to administer it. 
Personnel problems do not seriously influence such policy deci- 
sions in England. If Parliament decides to embark upon a pro- 
gram of business regulation or government ownership, it as- 
sumes, as it may safely do, that a nonpartisan and efficient staff 
will be provided to administer the program. Students of gov- 
ernment the world over pay tribute to the superb tradition and 
high efficiency of the British Civil Service. In fact, students of 
government outside of England may perhaps view it with 
greater veneration than do some English observers who do not 
hesitate to describe the typical British civil servant as wound 
up hopelessly in official red tape and terrified by innovations. 
Yet the integrity, disinterestedness, and efficiency of these Eng- 
lish public servants must command the admiration and envy 
of Americans still suffering under the abuses of the spoils sys- 
tem. 

The high quality of English official personnel is not confined 
to the British Civil Service. There are brackets of public service 
in England above the civil service level. These include adminis- 
trators, members of governing boards, and other officers exer- 
cising important powers and wide discretion. Many of these 
upper officials are recruited from the educated leisure class in 
England, men usually of substantial means and assured social 
standing who respond to the call for public service in accord- 
ance with a long-standing and honorable tradition. They com- 
mand public confidence; they render valuable service with a 
disinterestedness and a breadth of vision not always found in 
the man who holds public office because he needs the salary. 
While some ‘stuffed shirts’ will be found in this group, the fact 
remains that in recruiting public servants from this class the 
English government is able to mobilize a larger degree of 
public-spirited and disinterested ability than is drawn into the 
service of the government in the United States. In this connec- 
tion, the legal profession in England makes a notable contribu- 
tion to public life. 
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A third factor which has shaped the techniques of British 
regulatory policies is the long-standing tradition which permits 
the farming out of governmental powers to private and volun- 
tary associations or groups. Striking illustrations of this are 
found in the legal and medical professions. Admission to the 
bar and the discipline of members of the bar in England are 
not governmental prerogatives as in this country. They are con- 
trolled rather by the organized lawyers of the country through 
the agency of the Inns of Ck)urt. Similarly the medical profes- 
sion, not the British government, licenses physicians to practise 
and enforces the disciplinary rules of the profession. In the 
United States we have a traditional prejudice against thus vest- 
ing private persons or organizations with governmental author- 
ity; and we also have constitutional restrictions against such 
delegations of power. In England, however, their system seems 
wholly acceptable in theory, and has, in the main, worked well 
in practice. As we shall see at a later point, virtually all the 
British marketing schemes, agricultural and otherwise, were 
organized along these lines. Drastic powers to fix jirices and 
market quotas have been given to bodies chosen by the industry 
itself. A sort of ‘guild’ control has been established whereby 
particular businesses or industries are given important compul- 
sory powers of self-government. There is a general over-all gov- 
ernmental supervision of the whole scheme, and there is evi- 
dence of a trend away from guild control; but there can be no 
doubt that this policy of delegating governmental functions to 
private persons or interests has played an important part in the 
British regulation of business and industry. 


C. Classification of British Agencies 

Before embarking upon the following description and anal- 
ysis of British agencies for the control of business and industry, 
a word may be said about the classification used and the method 
of treatment followed. This classification of agencies is the 
writer’s own creation devised merely to make more lucid the 
present analysis of British experience. The categories set up are 
not always mutually exclusive, and there could be disagreement 
whether a particular agency belonged in the one of these cate- 
gories or the other. My friend Professor I.aski examined this 
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classification and remarked without enthusiasm that it was 
probably as good as any, but that, of course, logical classification 
of these agencies is impossible because of the hit-or-miss way in 
which they have been set up and tlie lack of any logical consist- 
ency in their organization or functions. What has been done is 
to group British agencies into two major divisions: first, those 
which are non-departmental in the sense that they fall outside 
any of the normal executive hierarchies which are headed by 
Cabinet Ministers, and second, the departmental agencies, 
which are always regulatory, such as those located in the Board 
of Trade, the Ministry of Transport, the Ministry of Agricul- 
ture, and so on. The non-departmenul agencies have been fur- 
ther divided into those which are regulatory, such as the Rail- 
way Rates Tribunal, and those which are operating or service 
agencies, such as the British Broadcasting Corporation or the 
Central Electricity Board. The non-departmental regulatory 
agencies have been further subdivided into (a) judicialized tri- 
bunals approximating administrative courts, such as the Rail- 
way and Canal Commission: (b) administrative tribunals exer- 
cising much wider policy-determining powers, such as the 
Electricity Commissioners or the Road Transport Authorities; 
and (c) the 'guild' authorities, agencies of industrial self-govern- 
ment, represented by the agricultural marketing boards. 

In dealing with the British agencies a common pattern of 
treatment has been followed. A bit of historical background is 
given to show how need for government regulation arose and 
what controversies and compromises lay back of the present 
arrangements. Essential facts about the structure and personnel 
arrangements of each agency are briefly summarized. The scope, 
nature, and importance of the powers exercised are analyzed. 
Procedures for carrying on the regulatory function are exam- 
ined. Attention is given to the important problem of the rela- 
tions, formal or informal, which an agency has to other brandies 
of the government, and to any attempts which seek to effect 
co-ordination of effort. Finally, an attempt is made to appraise 
the degree and nature of the independence enjoyed by the 
agency, or the extent to which it feels or escapes normal Minis- 
terial control. The purpose of all this is, of course, to learn as 
much as we can about how the British government has gone 
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about the job of regulating business and industry, and how 
relevant this British experience is to the problems of economic 
regulation which we face in the United States. 


II. NON-DEPARTMENTAL AGENCIES EXERCISING 
REGULATORY POWERS 

A. Quasi-judicial Tribunals— Administrative Courts 

I. THE RAILWAY AND CANAL COMMISSION 
a. Background of British railway control * 

The development of the railway industry in England brought 
problems as acute as those in this country, though somewhat 
different in nature. No restriction was placed upon the number 
of competing railways which might be built, and free competi- 
tion ran riot. While the Board of Trade was authorized in 1840 
to inspect and report on new proposals, it appeared to sanction 
anything asked for; with the result that ‘in the four years 
1844-47 there were chartered 637 separate roads with a total 
authorized length of about 9400 miles.’ “ While this competi- 
tion was ruinous to many railways, it was accompanied also by 
the growth of agreements to exploit the shipper. A steady drift 
toward monopoly appeared. At the same time the dominant 
laissez faire philosophy of the day viewed with fear and aver- 
sion the thought of government regulation. 

Statutory control was not lacking. It had, in fact, existed 
from the first. Railways had to be chartered and this was done 
by separate statutes; Parliament was inundated by floods of 
these bills. The power to inspect and report, which tlie Act of 
1840 gave to the Board of Trade, was very similar to the assign- 
ment given later to the highly successful Massachusetts railroad 
commission; but the Board of Trade achieved no similar suc- 
cess. In 1844 and again in 1846 Parliament tried to reduce the 
burden arising from almost countless railway bills by creating 
statutory commissions to repiort to Parliament on proposed 

1. C(. W. A. Robson, Justice and Adminulrative Law (igsR). 

t. Cf. M. E. Dimock, British Public Utilities and National Development 
(>938). 6s ff. 

S. A. T. Hadley, Railroad Transportation (1895), 167. 
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charters. The experiment failed. The commissions enjoyed no 
real power or responsibility and therefore commanded no con- 
fidence. The Act of 1844 provided for a revision of railway 
rates which netted dividends of over 10 per cent; it also pro- 
vided for a compulsory ‘Parliamentary train’ each day at a 
penny a mile third class. 

The menace of railway monopoly finally led to a Commission 
of Inquiry in 1853. Its report bore fruit in the Railway and 
Canal Traffic Regulation Act of 1854, which set up regulations 
to prevent discrimination in railway rates and unfair competi- 
tion, and was enforceable by the ordinary courts of law. This 
statutory regulation failed miserably. The courts were con- 
fronted with technical problems of which they were ignorant; 
the costs of litigation under the statute were high; and the rail- 
ways succeeded in preventing any effective enforcement. It be- 
came clear that the simple enactment of a law was not going 
to solve the problem, and further Parliamentary inquiry was 
set in motion through a committee set up in 1872. 

Upon the report of this committee was based the Regulation 
of Railways Act of 1873, which created the famous Railway 
Commission— the first semi-administrative tribunal which Eng- 
land ever established for regulatory purposes. The committee 
of inquiry found that competition had essentially ceased in the 
matter of railway charges and concluded that a specialized body 
was needed to take over the job of law enforcement. The Rail- 
way Commission had three members, paid £3.000 each. One 
had to be a lawyer and one had to be connected with the rail- 
road business. The commission’s assignment was to break up 
rate discriminations and preferences and to guarantee facilities 
for through traffic by the enforcement of the Act of 1854. It had 
no executive power; it could not initiate actions or policies, 
but could only deal with complaints brought by aggrieved per- 
sons. It was in essence a specialized court whose members, it 
was hoped, would become expert and be able to deal effectively 
with railway problems beyond the capacity of the ordinary 
English judge. It was similar in a vague way, and in less am- 
bitious form, to our own ill-fated Commerce Court of 1910. 

The Railway Commission, ‘a feeble step in the right direc- 
tion,’ proved wholly inadequate to deal with the increasingly 
pressing problems of railway control. Its failure was due to the 
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lack of adequate power and to the existing chaos of railway 
statutes. Each railway had its own rate schedules, embodied in 
private acts, and bearing no relation to those of other roads. 
The committee of 1872 had rejected the idea of a general statu- 
tory revision of rate schedules. ‘By 1886 railway law was con- 
tained in 1,880 Acts, modified by 1,300 amending Acts.’* To 
deal effectively with this confused mass was utterly impossible, 
as the history of the commission amply proved. As one observer 
said: ‘It has power enough to annoy the railroads, and not 
power enough to help the public efficiently.’ ® The commission 
itself was dominated by the legal mind of its lawyer member 
and took a narrow view of its duty. The costs of litigation be- 
fore it were almost prohibitive. Furthermore, the commission 
was helpless to protect from the vengeance of the railways the 
indiscreet shipper who complained of unfair treatment. The 
commission’s essential failure was not fully realized and ex- 
posed until the report of the Parliamentary committee set up 
in 1881-2 to explore the need for new railway legislation. Amer- 
ican observers, viewing the commission casually and arrested 
by the idea of an administrative regulatory tribunal, advertised 
the commission in the United States so favorably that it prob- 
ably had substantial influence upon the movement which re- 
sulted in the creation of the Interstate Commerce Commission. 
It had, in short, a much better American reputation than it 
deserved. 

b. The Act of 1888 

The Railway and Canal Commission was created by statute 
in 1888. The time had come for more effective railway control 
and the Parliamentary committee of 1881-2 had brought in 
a severe indictment of the results of the Act of 1873. The new 
statute provided for a complete change of rate schedules and a 
scrapping of the old chaotic maze of individual rates. The 
Board of Trade was ordered to set up new maximum rates by 
Provisional Order, and these were ultimately put into effect. 
By an Act passed in 1894, any increase in rates beyond the 
maximum required the approval of the Railw'ay and Canal 
Commission, which thus acquired important restrictive power 

4. Dimock, op. cil. 71. 5. Hadley, op. cit. 173. 
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over the rate structure. By later statutes other powers were 
given to the commission; but in igai, for reasons which will 
be explained later," most of the commission’s authority over 
railways was given to the new Railway Rates Tribunal. 

c. Structure and personnel 

The Railway and Canal Commission is simple in structure. 
It has three full-time members. The chairman is a judge of the 
High Court, appointed by the Lord Chancellor and assigned to 
the commission for a five-year term. The other two members 
are named by the Home Secretary and one must have had 
experience in the railway business. The terms of these two 
members are arranged at the time of appointment, but are not 
specified in the statute. Any member may be removed for in- 
competence or misconduct by the Lord Chancellor. A maxi- 
mum salary of £3,000 is fixed by the statute; the actual salaries 
are determined, save in the case of the High Court judge, by 
the Home Secretary. Tlie members are eligible to reappoint- 
ment. Tiiey must dispose of any financial interest in the rail- 
way business before assuming office. 

d. Functions 

Since 1921 the Railway and Canal Commission is no longer 
an impcjrtant agency in the field of railway control. It retains 
a long list of powers relating to railways which sound impres- 
sive and which under nineteenth-century conditions may have 
been important, but they are of very minor significance now. 
Of these the following are the most conspicuous: (a) The com- 
mission has jurisdiction to enforce the statutory requirement 
of ‘all reasonable facilities for receiving, forwarding, and deliv- 
ery of traffic.’ Shippers who claim the lack of such adequate 
facilities may resort to the commission in hope of relief. By the 
Act of 1921 the commission was autliorized to order a railway 
to provide ‘reasonable railway services, facilities and conven- 
iences’ provided they did not cost over £100,000. The Act con- 
tained the joker, however, that such requirements could not 

6. Infra, ijiy f. 
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be enforced if the company could show that such expenditures 
irould jeopardize the financial interests of existing stockhold- 
ers. No order has ever been issued under the Act of 19a 1 and 
the commission does not have much business under the origi- 
nal provision, (b) The commission is authorized to prevent 
‘undue preferences in rates or service.’ Important originally, 
this power has become negligible. Since the Act of igai, dis- 
criminatory rates are impossible. Such undue preferences as 
may come to the attention of the commission usually relate to 
methods of packing goods for shipment, or to complaints of 
towns or villages that they are not receiving fair and adequate 
service, (c) It has power to review on appeal local tax assess- 
ments on railway property, and (d) to enforce the Cheap Trains 
Act of 1883 which requires a minimum number of low-fare 
trains per day. It has never had a case under this Act. 

In addition to these powers or ghosts of former powers relat- 
ing to railways the Railway and Canal Commission has a num- 
ber of what may be called ‘miscellaneously dumped’ powers 
quite unconnected with any problems of transportation. Parlia- 
ment has given these powers to the commission because it was 
more convenient to use a ready-made quasi-judicial tribunal 
for a new function than to set up a new agency, and perhaps 
also because the commission is not overworked, (a) Under the 
Coal Mines Act of 1930, discussed later,' the commission had to 
approve any compulsory scheme of reorganization. These com- 
pulsory schemes had to meet four statutory tests; and in the 
only case brought before the commission it interpreted these 
tests with a strictness which not only led to the rejection of the 
scheme but also made futile any further attempts to use the 
powers g;ranted by the Act. The statute was later repealed and 
the commission relieved of its duty thereunder, (b) Much of 
the commission’s business arises under an Act of 1923 giving it 
authority over the acquisition of mineral rights on private lands. 
A power of eminent domain is delegated to private operators 
under government control whereby they may acquire the right 
to purchase mineral rights on private lands. Such compulsory 
takings must first be approved by the Board of Trade and 
appeal from its rulings lies to the commission, which makes 
final decision, (c) The commission hears certain appeals from 
7 . Infra, 587 . 
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rulings of the Metropolitan Water Board, determines the com- 
pensation which the Post Office must pay for running telephone 
or telegraph wires across private lands, and hears appeals from 
actions of licensees under the Petroleum Act of 1934. None of 
these odd jobs is big enough to justify a separate agency, but 
each calls for the occasional services of a not overworked tri- 
bunal accustomed to acting as a sort of administrative court. 

e. Procedure 

The Railway and Canal Commission is in reality a court of 
law and so regards itself. Its procedure is not quite as formal as 
that of an ordinary law court, but nearly so. That procedure 
follows roughly the rules of common law. The chairman of the 
commission, a High Court judge, has final authority to decide 
which questions arising before the commission are questions of 
law and to rule on those which are. The result is that he domi- 
nates the entire proceeding, completely overshadowing his lay 
colleagues. Cases are presented to the commission by counsel, 
who address the bench formally as ‘My Lord.’ Since the cases 
are usually technical, able lawyers are required and the result- 
ing costs of litigation are high. This is true although the actual 
fees of the commission are nominal. The decisions of the com- 
mission on matters of fact are final; but appeal lies to the Court 
of Appeals on questions of law, save railway valuation deci- 
sions, which may go directly to the House of Lords. The com- 
mission is a court of record, and its decisions, with opinions in 
full, are printed in the law reports. It costs the government, 
salaries included, about £7,000 per year, which the Exchequer 
collects from the railways. The commission has no power to 
initiate any sort of action. It can act only when matters are 
brought to it by an aggrieved party. 

f. Relations with other agencies or departments 

As a court the commission has no active relations with any 
other branch of the government. No Ministry has any direct or 
even indirect contact with it, and certainly no power to influ- 
ence its decisions. Parliament could by statute alter the com- 
mission or modify its powers just as it could in the case of any 
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court, but it exercises no power over the commission as a going 
Concern. The commission maintains no contacts with any of 
the other governmental agencies which deal witli problems of 
transport. In fact, it leans over backward to avoid doing so. Its 
members admit that in many of its decisions it must be guided 
by its concepts of ‘public interest’; but it allows itself small 
opportunity to discover what the ‘public interest’ is. It has no 
relations with the public. It makes no legislative recommenda- 
tions to Parliament. It issues yearly a formal report, listing 
decided cases and commenting briefly on its work. 

g. Appraisal 

While not important enough to be the object of any wide- 
spread active animosity, the Railway and Canal Commission is 
not a popular body. This is owing in part to its complete aloof- 
ness and in part to the high degree of judicialization which 
results from the dominating influence of the High Court judge 
who is its chairman. The costs of bringing cases before the com- 
mission are felt to be prohibitive, except to the railways, which 
can well afford to pay, and therefore discriminatory against 
the poor shipper. The commission has displayed in its decisions 
a conservatism and a regard for vested interests which have not 
endeared it to the people generally. Its decision in the Coal 
Mines Reorganization Scheme case, referred to above," left a 
bad flavor, for it was widely felt tliat the commission had ren- 
dered the statute ineffective by an over-restrictive interpreta- 
tion. The belief is growing that the commission should be 
abolished; that the Railway Rates Tribunal should take over 
its railway powers and the other powers be distributed else- 
where. A committee of the House of Commons reported in 
1932 that the total volume of business did not warrant continu- 
ance of the commission at a cost of £7,000." It is felt that wliat is 
needed is not an expensive and highly formalized court, but a 
cheaper, more flexible, and more aggressive body with powers 
of initiating action. 

8. Supra, 514. 
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8. THE RAILWAY RATES TRIBUNAL 
a. Background of the Railways Act of 1921 

Tlie experience of the World War revolutionized govern- 
mental control of railroads both in the United States and in 
England. In this country it produced the Transportation Act 
of 1920; in England it produced the Railways Act of 1921, 
creating the Railway Rates Tribunal. The railway problem in 
England at the outbreak of the War was growing acute. Amal- 
gamations were increasing but were under no adequate public 
control. There were still many separate companies, and the 
situation permitted all the wastes of competition with none of 
its advantages. During the World War the British government 
took over the railways and operated them under unified con- 
trol. At the close of the War there was agreement upon one 
point, though perhaps only one: that the railways could not 
possibly be returned to the status quo ante, a multitude of 
private companies inadequately regulated. As in the United 
States, various proposals for the nationalization of the railways 
were brought forward. These came from the Labour Party and 
the Trade Unions. The Government in power rejected govern- 
ment ownership, and the Act of 1921 was a compromise which 
sought the advantages of unified control under private owner- 
ship. Sir Eric Geddes, the Minister of Transport, said in intro- 
ducing the bill: ‘I want to give the railways a reasonable 
amount of freedom in their management, and the community 
a proper amount of control.’ 

The Act of 1921 did two main things: First, it effected the 
compulsory amalgamation of the old railway companies into 
four main groups, thus pretty completely stopping railway com- 
petition. These amalgamations were worked out under the su- 
pervision of an ad hoc Railway Amalgamation Tribunal. The 
four new consolidated companies remained in private owner- 
ship and control, and the old companies were liberally compen- 
sated for the losses susuined during the war period. Second, 
the Act created a new body, the Railway Rates Tribunal, to 
take over effective supervision of railway rates and to absorb 
most of the powers relating to railways previously exercised by 

10. Parliamentary Debates (19S1). vol. cxui, J54. 
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the Railway and Canal Commission. No one suggested placing 
the new and drastic powers in the hands of the older agency. 
Rumor has it that at this juncture one of the members of the 
Railway and Canal Commission was incapacitated by senility. 
To place the administration of the new statute in its hands 
would have seemed grotesque. What was needed was an im- 
partial tribunal, less highly judicialized, less aged, less formal, 
and more efiBcient and flexible. 

b. Structure and personnel 

The new rates tribunal is composed of three members ap- 
pointed, through the Crown, by the Minister of Transport, the 
President of the Board of Trade, and the Lord Chancellor. The 
selection is actually made by the Minister of Transport. One 
member must be a lawyer, and he is chairman; one is experi- 
enced in railroad affairs; and one in commercial affairs. In 
practice, these members are selected after consultation with 
the interests they represent. The term of office is seven years, 
but as the members are re-eligible, and are removable only for 
incompetence or misconduct, the tenure is usually permanent. 
The members give their full time to their duties and divest 
themselves upon appointment of any railway or commercial 
interests or connections. They receive substantial salaries ar- 
ranged with the Treasury at the time of appointment. The 
statute provides for the appointment of two panels of addi- 
tional persons. One panel of thirty-five persons represents 
mainly trading, labor, agriculture, and passenger interests. The 
other panel of eleven represents the railway interests. Upon 
the request of any litigant before the tribunal, or upon the 
initiative of either the tribunal itself or the Minister of Trans- 
port, an additional member from each panel may be added to 
the tribunal. This is to provide assurance that fair considera- 
tion will be given to all interests involved in any case. The 
tribunal regards it as an evidence of confidence in itself that 
no such additional members have so far been asked for. If it 
were exercising its powers to supervise the rates and services of 
the London Passenger Transport Board, two members fa miliar 
with local transportation problems would be added; but this 
has never occurred. The tribunal has no staff of examiners. 
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engineers, or accountants. The Minister of Transport pays its 
salaries and provides it with quarters and such service as it 
needs. 

c. Functions 

With a few minor exceptions the Railway Rates Tribunal is 
responsible for the establishment and supervision of all rates 
at which railway traffic is carried in England. This vitally im- 
portant assignment is handled in the main through the exercise 
of three distinct grants of authority. These may be briefly ex- 
plained: 

(1) The annual review of rates. The statute provides for an 
annual automatic review by the tribunal of all railway rates. 
The Minister of Transport can in his discretion order this re- 
view omitted in any year, but he has never done so. The pur- 
pose of this annual review is bound up in the famous ‘standard 
revenue’ requirement of the Act of 1921. While those framing 
the Act sought a more elastic and efficient system of rate mak- 
ing, they were unwilling to sacrifice the interests of railway in- 
vestors. Accordingly the Act provided that the tribunal should 
fix rates in such a way as will 'yield, with efficient and economi- 
cal working and management, an annual net revenue (herein- 
after referred to as "standard revenue”) equivalent to the ag- 
gregate net revenues of the year 1913 of . . . the companies 
absorbed by the amalgamated company.’ This has turned out 
to be a joker. The year 1913 was a year of great prosperity. 
Motor traffic was in its infancy and its competition had not be- 
gun to cut into railway revenue. At no time since 1921 have the 
English railways come anywhere near the ‘standard revenue’ of 
1913. The best year was 1929, when earnings were only 15 per 
cent under this figure. Nor did the railw’ays in spite of their 
lessened revenues feel like demanding of the tribunal the in- 
creases in rates which the statute authorized, since they realized 
that higher rates would drive away business and reduce net 
earnings. It was not until 1937 that they felt justified in asking, 
at the time of the annual review, a flat rate increase of 5 per 
cent, and this, after exhaustive hearings, the tribunal granted. 
It is amply clear that the ‘standard revenue’ requirement ham- 
strings the tribunal and prevents scientific rate making. Part 
of the tribunal’s duty at the annual review, upon finding that 
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the roads are not earning the ‘standard revenue,’ is to deter- 
mine whetlier this is owing to inefficiency and bad manage- 
ment. It has never found it to be so. 

(2) Exceptional rates. An important part of the tribunal’s 
business is concerned with its supervision and approval of ‘ex- 
ceptional rates.’ These are not to be confused with ‘undue 
preferences’ or discriminations, which are rigidly banned. They 
are, rather, point-to-point rates established by special agreement 
between a railroad and a shipper to cover the transportation of 
a particular commodity. They are based on the standard rates 
(rates built up by applying standard schedules to twenty-one 
classes of traffic), but are usually much lower. These excep- 
tional rate agreements must all be reported to the Minister of 
Transport. Those more than 40 per cent lower or 5 per cent 
higher than standard must go to the Railway Rates Tribunal 
for its approval. Some are as much as 70 per cent below stand- 
ard. The tribunal in passing on them must be convinced that 
they will not injure other shipjxrrs, and will not impair the 
earning capacity of tlie railway. The tribunal handles these ex- 
ceptional rates with great dispatch and in enormous bulk. Few 
of them are contested or pre.sent controversial questions, since 
the railways in practice do not apply for them unless they have 
a cast-iron case. More than a million of these rates have been 
approved since 1928. In a ‘test week’ in 1935 a check revealed 
that 83 per cent of the total traffic was carried under these rates, 
and that this traffic produced 86 per cent of British railway 
earnings. The reason for this is that the ’exceptional rate’ is 
the railway's most effective method of meeting the competition 
of the motor carrier. Water competition is not serious; coastal 
traffic is not an important factor and the railways now own 
most of the canals. 

(3) Agreed charges. Since 1933 ‘agreed charges’ have been 
permitted by statute if approved by the Railway Rates Tri- 
bunal. This is another method of protecting the railways 
against the ruinous competition of the motor carrier. Agreed 
charges are not point-to-point rates. They are agreements be- 
tween large concerns or associations of traders and the railways 
covering all of the traffic of such concerns or associations. They 
usually contain provisions barring the use of motor caiTiers if 
railway facilities are available. They are likely to be made with 
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very large concerns. The Woolworth Company, for example, 
lias such an agreement for the shipment by rail of all of its 
goods in return for a flat payment to the railroad of 4 per cent 
of the retail price of the goods tlius shipped. These agreed 
charges may be applied for either by the railways or by traders, 
but usually the railways apply. Shippers may appear before the 
tribunal to protest against agreed charges, but the motor car- 
riers are not allowed to appear, although they usually are vitally 
affected. The Railway Rates Tribunal deals with agreed charges 
with very great tare. They occupy most of its time. 

Besides these three major functions the tribunal has a num- 
ber of miscellaneous duties, all of them relating to transporta- 
tion and railway matters. It passes upon applications for changes 
in the general classification of railway traffic. These are usually 
not contested and take little time. It has power to determine 
the reasonableness of the methods of packing fragile commodi- 
ties for shipment by the railroads. It has a highly specialized 
duty in the matter of apportioning ‘derating’ rebates (special 
concessions to the railways in the matter of local taxation) be- 
tween certain classes of traffic. This is, in reality, a system of 
providing a subsidy, mainly for the export trades, and espe- 
cially for coal. Finally, the tribunal has extensive powers of 
supervision and review on appeal of the London Passenger 
Transport Board.*' It must review the fares charged by the 
board on complaint of any local authority within the area, and 
any increases in fares beyond those fixed by statute must receive 
the tribunal’s approval. It may, furthermore, order the board 
to make, or refrain from making, any changes in its services or 
facilities. It is no small tribute to the astuteness with which the 
London Passenger Transport Board has managed its affairs, 
and the high efficiency of its public relations department in 
handling complaints, that there is as yet no case in which an 
appeal has been made to the tribunal from the board’s actions. 

d. Procedure 

The Railway Rates Tribunal is a court, though it is more 
of an administrative body and less of a court than the Raihyay 
and Canal Commission. It is a court of record. It may examine 

1 1 . Infra, Goo ff. 
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witnesses on oath, though it does not often do so. Its rules of 
procedure, within certain statutory limits, are fixed by the tri- 
bunal itself subject to the consent of the Minister of Trans- 
port, the lx)rd Chancellor, and the President of the Court of 
Sessions. The tribunal has avoided over-judicialization of its 
procedure, which has been kept fairly informal and flexible. 
While counsel may appear before it, and do so in important 
cases, as in the 5 per cent rate increase hearing in 1937, most 
of the tribunal’s business is carried on without legal aid. Long- 
drawn-out hearings are discouraged, informal settlements be- 
tween parties are encouraged, and much of the tribunal’s time 
is taken up in approving arrangements which have been made 
before being presented. The lawyer-chairman of the tribunal 
does not overshadow the other members, as in the Railway and 
Canal Commission. All three members participate equally in 
the hearings, question witnesses, and appear to have equal in- 
fluence. The chairman is addressed as ‘Sir’ rather than ‘My 
Lord,’ but when counsel appear before the tribunal they do so 
in the customary gowns and wigs. The tribunal’s derisions on 
questions of fact are final, but there is appeal to the Court of 
Appeals on questions of law. It may render its decisions by a 
majority vote, but has thus far always been unanimous. The 
tribunal costs about £'ia,ooo per year, and this is paid out of 
the Exchequer, but the government recoups most of it by a 
levy on railways. The cost of bringing a case before the tri- 
bunal has been kept surprisingly low. 

e. Relations with other agencies or departments 

The Railway Rates Tribunal is an independent body. It is 
neither controlled by nor responsible to the Minister of Trans- 
port, although it has certain statutory points of contact with 
him. The Act requires the Minister to give the tribunal ‘such 
assistance as it may require,’ but the tribunal appears to get 
the information it needs directly from the railways and does 
not call upon the Minister for aid. The Minister, on his part, 
may place before the tribunal ‘such information as he thinks 
relevant.’ He may also ‘appear and be heard in any proceed- 
ings before the Tribunal.’ He does send a representative to 
hold a ‘watching brief’ at the annual review of rates, but he 
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makes no other effort to paruapate in the tribunal s proceed 
mgs. On one occasion the tribunal made a suggestion to the 
Minister concerning the effect of agricultural rate (tax) rebates 
on farmers, but the Minister did not act upon it Thus the 
relations between the tribunal and the Minister appear to be 
perfunctory and unimportant. 

Parliament exercises no control, direct or indirect, over the 
tribunal’s decisions The Minister of Transport may be asked 
questions relating to the tribunal, but in replying he merely 
agrees to secure the information asked for and disclaims all 
responsibility for the tribunal’s activities Questions regarding 
the tribunal and its work may arise at the time of voting money 
for Its maintenance The tribunal is, of course, subject at all 
times to the exercise of the sovereign power of Parliament, 
which may alter its organization or functions, or even abolish 
It altogether. 

The tribunal maintains no relations or contacts with any 
other regulatory bodies— a fact which constitutes a serious de 
feet It has no advisory bodies associated i\ith it, nor does it 
maintain any public relations office. It does, however, keep in 
close touch with associations of traders and with the railway 
interests. 

f Appraisal and comment 

The Railway Rates Tribunal commands universal respect 
for impartiality and efficiency It does admirably the job as 
signed to it It is ficquently referred to as a model administia 
live tribunal ’ It is, however, a tribunal and not an admims 
trative or planning agency It has no substantial staff and no 
initiative Criticisms directed against it relate almost eiitiiely 
to the statutory limitations under which it works In the first 
place. It IS widely urged that the 'standard revenue provisions 
of the Act of 19a 1 are unwise The tribunals hands are tied 
It ought to be empowered to do a real job of late making fiee 
from the obligation to protect arbitrarily the highly inflated 
railway investments Secondly, it is urged that the tribunal does 
in reality exercise important policy determining powers which 
affect the entire British transportation system, and that there- 
fore It ought not to be entirely independent but should bear 
some measuie of responsibility to tlie Government It is urged 



524 Biitish Non-Depaitmental Regulatory Agencies 

in the third place that the tribunal should be given the power 
to initiate proceedings and conduct independent investigations. 
It should actively enforce statutory requirements, as does our 
Interstate Commerce Commission, instead of having to wait 
for cases to come before it on complaint. It should furthermore 
be given the power relating to railways (reasonable facilities 
jurisdiction) which still remains in the Railway and Canal 
Commission. 

A final criticism is directed against the complete absence of 
any co-ordination between the tribunal’s activities and those of 
other agencies in the same area. There was a clear illustration 
of this while the writer was in London during the summer of 
1937. The Railway Rates Tribunal was holding hearings upon 
the application of the railways for a flat 5 per cent increase in 
rates. At the same time a voluntary arbitral tribunal under the 
chairmanship of Sir Arthur Salter was working out an adjust- 
ment of railway wages. While rates affect wages, and wages 
affect rates, each body proceeded on its way firmly disregarding 
the existence of the other. Perhaps effective co-ordination in 
this field can hardly be hoped for as long as the Railway Rates 
Tribunal is hamstrung by the standard revenue provision; but 
certainly it ought not to be ruled out as neither po.ssible nor 
desirable. Nor is there intelligent co-ordination between the 
activities of the tribunal and the road transport authorities 
who control the destinies of the railways’ strongest competitors. 
Not only do the two agencies have no connection with each 
other, but the road transport (motor carrier) interests are not 
allowed to appear before the Railway Rates Tribunal even in 
cases in which their interests are most vitally affected. 

3. ROAD AND RAIL APPEAL TRIBUNAL 

The Road and Rail Appeal Tribunal is a highly judiciali/ed 
tribunal to which appeals are taken from the decisions and 
rulings of the area licensing authorities which regulate the road 
transport of goods— what in this country w'ould be called motor 
trucking. It is admittedly backhanded to deal with an appellate 
body before discussing the agencies whose decisions it reviews; 
but this study concerns itself with administrative methods and 
relations rather than with economic policies of regulation, and 
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the Road and Rail Appeal Tribunal has more in common with 
the Railway and Canal Commission and the Railway Rates 
Tribunal than with the road traffic licensing authorities. For 
purposes of clarity, the British term ‘road transjX)rt’ is roughly 
equivalent to the American term ‘motor carrier traffic.’ 

a. Background from which the tribunal came 

Tlie first big step in the regulation of British road transport 
was the Road Traffic Act of 1930, which applied only to pas- 
senger vehicles. It created a number of Area Traffic Commis- 
sioners throughout the country for purposes of licensing and 
regulation. These were appointed by the Minister of Trans- 
port and appeals from their rulings went to him. This proce- 
dure was .sharply criticized, first because it was felt that the 
Minister was not an unprejudiced reviewing authority, and 
second because at the outset the Minister declined to state the 
reasons for his decisions or to give written opinions. In 1933 
Parliament passed the Road and Rail Traffic Act, which ex- 
tended government control to the road transport of goods. The 
pressure of the goods transport interests resulted in the creation 
of a special appeal tribunal to handle appeals from the area 
licensing authorities in goods transport cases. A need was felt 
for an impartial, independent, quasi-judicial body. Appeals in 
passenger transport cases still went to the Minister as before. 

b. Structure and personnel 

The Road and Rail Appeal Tribunal, thus created, has three 
members. Tliey are appointed by the Minister of Transport in 
consultation with the Lord Chancellor, the President of the 
Board of Trade, and the Secretary of State for Scotland. The 
chairman is a lawyer of standing; his term of office is ten years 
and he gives full time and receives a substantial salary. His two 
associates are part-time officials, neither lawyers nor experts, 
and serve for three years. Any of the three may be removed for 
incompetence or misconduct by the Minister in consultation 
with the Ministers who concurred in the initial appointments. 
Members of the House of Commons and those interested in 
the goods transport business are not eligible. The obvious pur- 
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po^lt is to create a body in which the full-time lawyer-chairman 
dominates the part-time laymen. 

c. Powers and functions 

The substantive duties of the tribunal need not be described 
here. It hears appeals from the decisions of the area licensing 
authorities which administer the detailed and complicated reg- 
ulations under which goods transport licenses are issued and 
licensees regulated. These we shall deal with later.” The pow- 
ers granted over goods vehicles do not include the fixing of 
rates or charges, as is the case with passenger vehicle regulation. 

d. Procedure 

The tribunal determines its own rules of procedure with 
the consent of the Lord Chancellor, the President of the Court 
of Quarter Sessions, and the Minister of Transport. The pro- 
cedure tends to be highly judicialized, although the rules of 
evidence are less strict than in the regular law courts. Cases 
are usually presented by barristers and the costs of appeals are 
high. One of the chief items of expense is the cost of typing 
the voluminous transcript of the record of proceedings before 
the area licensing authority. The tribunal regards itself as a 
court for the judicial interpretation of the statute. In reality 
its duties compel it to pa.ss judgment upon iin|x>i tant (|UCstions 
of policy. Its zeal for judicial impartiality is shown by its prac- 
tice of not reading the transcript of the lecord of a case on 
appeal prior to the public hearing. It was felt that it the mem- 
bers read the record privately beforehand they might prejudge 
the case. The tribunal accordingly punishes itself by requiring 
the oral reading of the entire transcript. This sometimes takes 
four or five days. The tribunal, while not required by statute 
to do so, travels about to hear cases in order that costs to liti- 
gants away from London may be kept down. 

The chairman dominates the w'ork and proceedings of the 
tribunal. He instructs the members on points of law, prepares 
memoranda on cases for the use of the other members, handles 
the office and administrative work, and prepares the tribunal’s 

It. Infra, 548. 
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opinions. It was early decided to issue written opinions, and a 
volume of case law is therefore growing up. The chairman does 
his work with the aid of a clerical staff of ffve. The tribunal 
usually sits only every other week so that the chairman may 
have time for his arduous duties. The burden of work resting 
on the tribunal is very heavy. It is especially burdensome to the 
part-time members who, of course, have other responsibilities. 
It is hoped that the growth of a body of precedents interpret- 
ing the basic statute will tend to decrease the volume of busi- 
ness, and there are some signs tliat this is happening. 

The tribunal is not required to accept as final the determina- 
tions of fact made by the area licensing autliorities. These area 
officials have no power to subpoena witnesses and compel testi- 
mony. The Appeal Tribunal, of course, does. Actually, the tri- 
bunal treats with respect the findings of fact made by the area 
authorities. The decisions of the tribunal itself are final, and 
there is no apjieal even on questions of law. The cost of the 
tribunal, salaries, and office expenses are paid out of the budget 
of tfie Minister of Transjxirt, though some of tliis is recouped 
from fees collected. 

e. Relations with other agencies 

The tribunal maintains no official contacts with the Minister 
of Transport. The Minister has no means of influencing any 
decision of the tribunal or of laying before it his views on any 
matter of policy. He has no right to appear before it, or be rep- 
resented, as he may before the Railway Rates Tribunal. Tliere 
are some courtesy contacts maintained, but these do not go be- 
yond the sending to the Minister by the chairman of the tri- 
bunal of copies of its decisions and its annual report. 

Parliament may debate the tribunal on the budget estimates, 
but the Minister of Transport assumes no responsibility for it 
to the House of Commons and therefore there is, in fact, no 
Parliamentary control. 

The tribunal has no relations with any of the otlier govern- 
mental agencies concerned with transport problems. As a judi- 
cial body it shrinks from contacts with private organizations or 
a.ssociations of either shippers or carriers. It tries, with substan- 
tial success, to ocrcupy a position of complete isolation. 
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£. Appraisal and comment 

Opinion regarding the tribunal is somewhat divided. No one 
denies that it has performed with scrupulous fairness and rea- 
sonable efficiency the task given to it as it has interpreted that 
task. There is feeling in many quarters, however, that the tri- 
bunal’s work includes fairly major decisions in the held oi 
transport policy, that such policy decisions are inescapably iiy 
volved in the tribunal's interpretations of a none t(K) explicit 
statute, and that such powers ought not to be gi\en to a highly 
judicialized and politically irresponsible body. It is jjrobable 
that more ‘policy* is bound up in the tribunal's jurisdiction 
than was foreseen. There is further criticism that the tribunal 
is a formal, unapproachable body which it is very expensive to 
use. 

It is interesting that criticism of the tribunal comes largely 
from the very interests which, in 1933, persuaded the (iovern- 
ment to set it up— the goods transport interests. The rca.son lor 
this change of view lies mainly in the fact that the Ministei ol 
Transport has since 1933 eliminated the main objections to 
the earlier system of appeals to the Minister in pas.sengcr trans- 
port licensing cases. These appeals are now handled with im- 
partiality, and the practice is being followed i>f pnblisliing 
opinions giving reasons for the Minister’s decisions. I hc gottds 
transport people now feel that they would jnefer this itnproved 
procedure of appeals to the Minister of Tianspoi t to the more 
highly judicialized and costly appeals to the Roarl and Rail 
Appeal Tribunal. The tribunal’s answer to this is that these 
interests do not really want the complete impartiality whidi 
they are now getting, but prefer a nioie flexible sy.slem under 
which they would be able to exert pressure in thcii own Itelialf. 
Without attempting to .settle this issue, it docs appear that 
there is a strong case for an appellate protcduic whicli permits 
a quicker and more sensitive responsivene.ss to changes in goods 
transport policy than the Appeal Tribunal makes possible. 


B. Administrative Tribunals 

In labeling certain British regulatory agencies ‘administra- 
tive tribunals’ we do not suggest that they are widely different 
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from the highly judicialized tribunals we have been discussing. 
The two have many common characteristics, and tlieir distin- 
guishing features represent differences of degree rather than of 
kind. Tlie administrative tribunal is not a court and does not 
regard itself as one. Its procedure and methods are informal 
and flexible. It exercises a wide range of discretion in making 
decisions which turn on questions of policy. It is closely similar 
in many respects to our own independent regulatory commis- 
sion. It is not in any sense an administrative court. 


1. THE CLECTRICm' COMMISSIO.NERS 

In discussing the Electricity Commissioners we are again 
dealing, as in the case of the Road and Rail .Appeal Tribunal, 
with hut one of two major agencies set up to control a single 
problem— the production and transmission of electricity. The 
second, the Central Electricity Board, will be discussed later.” 
It is the operating agency which, under the supervision of the 
Electricity Omiinissioncrs, owns and manages the Grid. It is 
not an administrative tribunal. The relations between the com- 
missioners and the Iwrartl will be made clear even though the 
two are dealt with in separate parts of this study. 

a. Background of British regulation of electricity ” 

It was not until electrical science had perfected the electric 
light and made it generally practicable that there arose any 
need for govemnienl regulation of the electr ical industry. The 
first step totvard such regulation was the Electric Lighting Act 
of 1882, which was passed to deal with the increasiirg stream 
of applii:ations lor perniissioii to generate and supply electricity 
for lighting purposes. The .Act of 1882 gave the Board of Trade 
jrower to grant sjiecial licenses to any local authority, company, 
or person to sii])p 1 y electricity in specified areas. These licenses 
were subject to numerous cotrditiorrs. The accoirnis of the 

■ S- Inlin- 'iTI If. 
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licensees were to be submitted to the inspection of the Board 
of Trade. There were regulations about the digging up of 
streets for the purpose of laying pipes. Compensation for dam- 
age to private persons was required. All consumers were to be 
treated equally, and compulsory service was guaranteed to all 
applying within the area. Prices could be limited, and regula- 
tions were to be set up to insure safety. The Board of Trade 
was to maintain inspection to discover violations of tliese con- 
ditions, and penalties were then enforceable by the courts. The 
whole arrangement, impressive enough on paper, proved in 
operation not to be very effective. 

The policy of the Electricity Act of 1882 was heavily 
weighted in favor of local municipal electrical undertakings, 
which were definitely encouraged. This was natural, since the 
supplying of electricity was not yet a commercially profitable 
enterprise and there were, accordingly, no vested interests to be 
dislocated. The areas which single generating stations could 
supply were small and corresponded roughly with inunitipal 
areas. Electricity, in short, looked like another needed public 
utility, like water and gas, in the supplying of which municipal 
enterprise would be likely to succeed. Accordingly, im])ortant 
advantages were given to the local governmental units in the 
field of electricity supply. They were to be lirensed in pi efei- 
ence to any private company it they desired to be. The munici- 
pality was given the right after twenty-one years to |>urchase by- 
compulsion on terms favorable to itself any privately owned 
electricity undertaking. Private companies were also subject to 
certain forms of control by the municipal authorities within 
whose borders they carried on their business. 

The Act of 1882 retarded the normal development of a great 
industry. The conditions imposed upon the private entrepre- 
neur, especially the threat of expropriation after twenty-one 
years, were such as to discourage capiul. Municipal authorities 
were not very energetic in promoting electrical development. 
Many of them had municipal gas plants with which they wished 
no competition, and often a city council would secure an elec- 
tricity franchise simply to forestall the setting up of a private 
company and then make no use of it. While some successful 
electricity enterprises were launched, the development on the 
whole was much slower than in other countries. The Act of 
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1882 saddled upon the country a parochial form of control over 
electricity supply and distribution. As a government committee 
of inquiry observed many years later: 

. . . The outcome of the Act of i88s was the establishment in 
succeeding years of a large number of undertakings, generally re- 
stricted in area to that of an individual local authority district. 
Such districts were, with a few exceptions, densely {jopulated 
Boroughs and Urban Districts, leaving the more sparsely populated 
rural areas almost entirely unprovided for. These undertakings, 
limited to one local authority district, still form a preponderating 
part of the structure of electricity distribution today, and the 
jtarochial point of view which the policy of the early legislation 
tended to create, still persists . . 

In 1888, under pressure from the new electricity supply com- 
panies, the minimum term of a company franchise or license 
was extended from twenty-one to forty-two years. .\t the same 
time comjietition was allowed between undertakings in the 
•same area. Technical advances were being made in the industry, 
and alternating current was developed as an alternative to 
direct current. The two types of current still compete, since no 
effective measures for standardization have even yet been de- 
veloped. 

In 1 898 a Parliamentary joint select committee recommended 
that ))ower comjranies be set up to serve several areas instead 
of just one. This was so effectively opposed both by private 
interests and by local authorities that the Electric Lighting 
Act of 1899 iiureased rather than lessened the parochial char- 
acter of electricity regulation. The Act forbade companies to 
consolidate without the consent of Parliament, and more im- 
jxji'tant still it forbade any electricity enterprise, private or 
municipal, to supply power or lay lines outside its prescribed 
area without the consent of Parliament. This meant that an 
enterprise could not serve consumers in the surrounding 
■fringe.’ 

By the turn of the century the electrical industry had pro- 
gressed from merely supplying electric light to the vastly more 
important work of supplying electric power. This brought a 
flcK^ of applications from private companies to supply power 

15. Report of the Committee on Electricity Distribution (1936), 3. 
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to wide areas. A Parliamentary committee considered the whole 
problem and reported in favor of granting licenses along these 
broader lines. But the opposition of local authorities to the 
various power bills based on the committee’s report resulted 
in hedging in the new electric power franchises with crippling 
restrictions. Among these were the following; Poiver companies 
could supply consumers with ‘power’ but not with light. They 
could supply power in bulk to such authorized undertakers as 
desired it, but could exercise their powers within tlie area of 
any existing authorized undertaker only with its consent, 
though such consent was not to be ‘unreasonably witliheld.’ 
The establishment of these new power companies was iinporiant 
as a precedent, as a partial assault upon parochial control; but 
the companies never developed as vigorously as they might. 
The limitations were burdensome and capital was not easy 
to attract. 

The first World War tremendously expanded the flemand 
for power, and it emphasized as nothing else could have done 
the glaring inadequacies of the exi.sting system of supply and 
distribution. There were over Coo separate ujKlcrtakings gen- 
erating electricity. They were producing on the aveiage Jj.ooo 
horse power, though efficiency of operation rctpiiied a mini- 
mum of at least 20,000 horse power. The areas of opeiation 
were uneconomical in size. Many of tlie plants weie iiielhcienily 
managed, the price situation was bad, and the machinery for 
inspection and control was weak and inadequate. It was obvious 
that drastic reorganization of the industiy could not be long 
delayed. A new Electric Power Supply Committee, known as 
the Williamson committee, was .set up and in ujiR leported 
a proposal for such reorganization. lu basic plan called for 
the centering of the generation and main transmission of |)otv'er 
in sixteen regional authorities. TJiis amalgamation was to be 
effected by compulsory power vested in a central authority. 
bill based on the Williamson committee rejjott jtassed the 
House of Commons, but it was largely emasculated by the 
House of Lords, which struck out all compulsory powers of 
amalgamation and left no effective authority for national plan- 
ning. In this form it became law. 

This statute, the Electricity Supply Act of iqiq. was, how- 
ever, a beginning step toward Uie national regulation of the 
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electric power industry. It created the Electricity Commission- 
ers, a body of five members, to which were assigned two prin- 
cipal powers. First, it received most of the powers of license 
and regulation which had been exercised by the Board of 
Trade; titese will be discussed at a later point.’*’ Second, the 
Electricity Commissioners were to serve as a national planning 
agency to bring about needed amalgamations and reorganiza- 
tions. The commissioners were placed under the new Ministry 
of Transport also created in 1919. 

The results accomplished under the Act of 1919, while not 
negligible, fell far short of meeting the major problems clamor- 
ing for solution. The regulatory duties of the Electricity Com- 
missioners were competently discharged, but they did not 
include effective control of prices or service. On the side of 
planning tlic new arrangement failed completely. Without 
power to compel amulgamatious, practically tione were effected. 
PersiiasitJii proved wholly inadequate. The Electricity Com- 
missioners found themselves without authority to bring about 
needed co-ordination in the industry. They could not compel 
the interconnection of existing systems, nor could they compel 
a small station operating at liigh cost to buy power in bulk, 
frtnn a larger and more efficient station. 

b. I'lic Weir committee and the Act of 1926 

The demand for tlioroughgoing reform became increasingly 
iirgeni. .\ new committee of inquiry' was set up in 1925 under 
the cliairnianship of l.ord Weir. It took its assignment seriously 
anti, furthermore, it had access to information and experience 
act|uiretl by the Electricity Commissioners during the five years 
since 1919. Demand for drastic reorganization was coming from 
the British business world. Great Briuin was lagging far behind 
her chief business competitors in the utilization of electric 
potrer. By 192.1-5 the United States and Germany had electrified 
73 per cent and 66 per cent of their industrial plants respec- 
tively, while Great Britain had electrified but 48 per cent of 
hers. Only half of the British generating stations could justify 
their existence on the basis of operating efficiency. 

The Weir committee proposed drastic changes, and these 

16. Infra, 5jg 1 . 



534 British Non-Departmental Regulatory Agencies 

were embodied in the Electricity Supply Act of igad. By this 
statute tlie entire system of generating electricity has been 
nationalized, concentrated in a small number of carefully placed 
stations with an interconnecting system of transmission lines, 
and placed in the hands of the Central Electricity Board. This 
board, which we shall study in detail later,” is separate and 
distinct from the Electricity Conunissioners. It was felt that it 
should be quite free from political pressure and control. But 
the Electricity Commissioners, in addition to their existing 
regulatory powers, serve as an expert supervisory body under 
whose direction and control this operating lx>ard carries on its 
work. Thus the Electricity Commissioners occupy a somcwiiat 
anomalous position between the Minister ot Transport to whom 
they are directly responsible, and the Central Electricity Board 
over which they exercise broad supervisory power. 

c. Slruclure and personnel 

The Electricity Commissioners are a]>poinied by the Minister 
of Transport with the concurrence of the Board ol Trade. 
There may not be more than five niembers; at jrrcscni there 
are four. Two are appointed for fixed terms of from two to 
seven years, and are eligible to reapjxrintnient. The others 
jerve during the pleasure of the Crown, which of c:oiirsc means 
permanent tenure. Three are full-time ofheers. the others jrart 
time. The three full-time officers arc selected for praciii al com- 
mercial and scientific knowledge and wide business experience, 
including experience in the electrical industry: actually these 
three members have from the beginning been electrical en- 
gineers. Persons having any interest in any electricity under- 
taking are ineligible. The commissioners use tediiiit al a.ssistancc 
constontly, and employ a staff of their own which they appoint 
and to which civil service conditions apply. The staff .salaries 
are, however, fixed by the Minister of Transjairt, who is re- 
sponsible for the budget of the commissioners. The Electricity 
Commissioners are essentially an administrative Ixuly, exert is- 
ing wme quasi-judicial functions. They do not. however, claim 
judicial detachment as do the tribunals we have been dis- 
cussing. The cost of maintaining the Electricity Ciommissioners 
17. fnfra, 5748. 
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is met by a levy on the industry based on the amount of cur- 
rent sold. Any surplus collected is redistributed. 

d. Functions and powers 

The powers and duties of the Electricity Commissioners have 
been conferred by numerous statutes beginning with the basic 
Act of igig. They fall into two major groups: quasi-judicial 
regulatory powers, and planning functions. These may be 
briefly summarized: 

As we have seen, the Electricity Commissioners received by 
the Act of I gig the regulatory powers over electricity under- 
takings previously vested in the Board of Trade, and these have 
been augmented from time to time since igig. They are exer- 
cised under the general sufiervision of the Minister of Trans- 
jxn t. (a) The commissioners are the licensing body to which 
all applications from would-be suppliers of electricity go. They 
conduct full inquir)- on these applications and reach a decision, 
(b) They must approve all new generating stations, overhead 
transmission lines, or extensions of either. Proposals for these 
come from the Central Electricity Board, (c) They issue ‘fringe 
orders,' allowing electricity authorities to supply electricity be- 
yond their statutory areas. A city wishing to supply a suburb 
must secure such a fringe order, (d) A statute of 1922 provides 
for a review of electricity prices every three years on complaint 
of interested jiarties. The Minister of Transjjort usually refers 
these complaints to the Electricity Cktmmissioners for action, 
though he is not bottnd by their decisions, (e) They receive and 
publish full financial and statistical reports from all electrical 
authorities, (f) They approve loans made by local authorities 
for electrical undertaking purposes, (g) They establish regula- 
tions to promote public safety and the efficient supply of current 
to consumers. (It) They may issue orders requiring changes in 
the lyjje of current, in frequency and volume, and in equip- 
ment, in order to effect the ‘standardization’ so sorely needed in 
British electricity supply systems. Appeals from such standardi- 
zation orders go to the Minister of Transport on grounds of 
unreasonable expense. Difficulties of enforcement have pre- 
vented any effective use of this important power, (i) The com- 
missioners may authorize the creation of joint electricity au- 
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thorities, but local jealousies have thus far prevented much 
progress along this line, (j) They have power to settle disputes 
between local electricity authorities, (k) Most of the electricity 
powers of the Minister of Transport are exercised ‘through’ or 
‘after consultation with’ the commiissioners. ( 1 ) Finally, the 
commissioners exercise general supervision over the Central 
F.lectricity Board. They must see that the plans and activities 
carried on under the authority of the board fall within the terms 
of the statutes. This is an important duty and occupies much 
time. The division of authority between these two important 
agencies is not entirely clear. The board must secure the con- 
sent of the commissioners in numerous matters. The commis- 
sioners, if hostile, could seriously cramp the board’s freedom 
of action, but harmonious relations have thus far prevailed. 
The commissioners also serve as an arbitral body to settle dis- 
putes about compensation between the Central Electricity 
Board and the owners of generating stations, and disputes be- 
tween the board and landowners whose property may be taken. 

The planning functions of the Electricity Commissioners 
are of great importance, but they were acquired somewhat 
fortuitously. The original bill of 1926 provided that the Cen- 
tral Electricity Board should draw plans for national electricity 
generation and main transmission schemes, which should be 
submitted to the Electricity Commissioners for approval; this 
would have made the new Central Electricity Board both a 
planning and an operating body, leaving to the commissioners 
only regulatory and supervisory functions. For no clear reasons 
the House of Lords reversed this arrangement, and the Act of 
1926 gave to the Electricity Commissioners the task of drafting 
the plans for national electricity schemes, and to the Central 
Electricity Board the administration of them. These planning 
functions include dividing the country into electricity ‘zones,’ 
the selection of stations for the generation of current, and the 
mapping out of the main transmission lines over the entire 
country. When these plans have been formulated by the com- 
missioners into draft schemes, they are sent to the Central 
Electricity Board, which works out the necessary details. They 
are then published, and any persons or undertakings affected 
may claim the right to be heard. 

These are the formal legal arrangements allocating the re- 
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spQnsibility for national electricity planning. In actual practice, 
however, the writer is reliably informed,^* the planning func- 
tion has largely passed over to the Central Electricity Board. 
The plans are likely to be drawn by the engineers and the 
technical staff of the board, and submitted to the commission- 
ers. While the legal formalities may be scrupulously observed, 
the actual work of planning has slipped over into the hands 
of the technical experts best equipped to handle it. 

e. Procedure 

Problems of procedure before the Electricity Commissioners 
have never loomed very large. In handling their numerous 
quasi-judicial functions they follow roughly the procedure of 
a tribunal. Parties are sometimes represented by counsel, but 
the commissioners are engineers and businessmen and not law- 
yers, and they do their work with efficient informality. While 
they have not escaped criticism, they do enjoy a reputation for 
scrupulous fairness and good judgment. 

f. Relations with other agencies or departments 

By statute the Electricity Commissioners are wholly under 
the direction of the Minister of Transport. This applies to 
inaticrs of policy as well as to specific minor matters. The con- 
sent of the Minister is necessary to an electricity franchise; but 
the coinniissioners draft the orders to which the consent is 
given. The commissioners advise the Minister in certain mat- 
ters, but lie is not obliged to follow their advice. In certain 
cases, as in the matter of orders for the standardization of etpiip- 
ment, appeals lie from the commissioners to the Minister. 
Finally, the budget of the commissioners requires the Minister s 
approval. 

In practice, the Electricity Commissioners enjoy tirtually 
complete independence in their day-to-day work. The Minister 
exerts no influence on their decisions on technical or quasi- 
judicial matters. Perhaps the technical character of much of 
their work is in itself a protection against political interference. 
But their immunity from pressure goes beyond that, and re 

18. Conversation with Graeme Haldane in 1937. 
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suits from the clear disposition of the Minister to protect tlieir 
independence and impartiality. There are, however, matters 
of broad policy affecting the government’s control of electricity 
supply and distribution on which the Minister must assume 
direct responsibility and on which, therefore, he issues instruc- 
tions to the commissioners. In all such matters they are a part 
of his department and subject to his direction. In short, the 
happy result seems to have been achieved of permitting the 
Electricity Commissioners to act with complete independence 
and impartiality in their day-to-day handling of cases, and 
especially in matters affecting private rights, and at the same 
time insuring their conformity to broad lines of national polity 
in the field. 

The relation of the commissioners to Parliament is that of 
a departmental subdivision. The commissioners are resfMnisible 
to the Minister and he is responsible for them to the Hou.se of 
Commons. All the customary prtKedures for enforcing this re- 
sponsibility are available. In addition, certain orders of the 
commissioners, such as tliegiantingof elet tric ity supply j)owers, 
must be approved by a resolution of Parliament, i liis kind of 
business has its special place on the culenclar of the House ol 
Commons and is handled pro fottnn without Pai liameniary 
consideration on the merits. 

The relations between the Electricity Conunissioners and 
the Central Electricity Board have been biicfly sketched and 
will be mentioned again when the latter body is discussed. It is 
enough to indicate here that the Central Electrit ity Board is 
an executive operating agency whose duly it is to carry into 
execution plans for which the Electricity Commissioners are 
responsible. Its methods of doing so are subject at all jxiinls to 
appeal to the commissioners by the interests affected. The divi- 
sion of labor and responsibility seems a sound one. Graeme 
Haldane has described it thus to the writer: ‘There is a techni- 
cal operating board which in practice, though not in law. draws 
up technical plans and which is supervised by an outside agency 
having ultimate responsibility to the Minister. This combines 
the necessary freedom from political control of the day-to-day 
administration of a highly technical job with the machinery 
for guaranteeing that that job be carried out willtin ilie limits 



Administrative Tribunals 339 

of the law and in general conformity to the government’s broad 
policies.’ There is no statutory or official arrangement for col- 
laboration or mutual consultation between tlie commissioners 
and the board. Such collaboration does, however, go on con- 
stantly and the informal relations between the two bodies have 
been liarmonious. 

The commissioners are brought into frequent touch with 
public and private opinion. The electrical industries in Eng- 
land are well organized, and there are many associations repre- 
senting the varied interests involved. The commissioners have 
contacts with these and keep in touch with different shades of 
opinion. 

g. Appraisal and comment 

The success of the Electricity Commissioners within the 
sioire of their present jurisdiction is admitted on all sides. They 
arc regarded as fair and efficient, and this high public regard 
is shown by the fact tliat all the proposals fur enlarging the gov- 
ernment's jH)wer over the electricity industry contemplate giv- 
ing such new powers to the commissioners rather than to new 
agencies. 

There is sharp public criticism of the fact that the Act of 
192G deals with only half the electricity problem. It established 
iiationali/ation of the generation and main-line transmission 
of electricity; it left untouched the vital problems involved 
in the distribution and sale of electricity to the consumer. In 
this area chaos still prevails. The situation was graphically de- 
•scribed in the rejxrrt of the McGowan committee: 

. . . .\(toixling to the evidence which has been placed before us, 
there were, at the 31st March, 1934, no less than 635 separate 
authorised uiulcrtakcrs. comprising . . . the Central Electricity 
Board, 3 Juitu Electricity Authorities, 5 Joint Boards, 373 Local 
Authorities, and 253 Companies and persons . . . 

These vary in size from an undertaking having an area of supply 
of a few hundred acres and only selling a few thousand units per 
annum to an undertaking having an area of 5,000 square miles and 
scllitig upwards of 500 million units i>er annum. 

. . . I'he present admitted lack of uniformity in systems of supply 
and voltages, taiiffs and methods of charge, facilities for hire or 
hire-purchase of apparatus, assisted wiring, etc., is undoubtedly 
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due primarily to the existence of such a large number of separate 
undertakings. 

... In the case of distribution voltages, there are as many as 43 
different declared voltages for low and medium pressure supplies 
ranging between 100 and 480 volts. 

. . . The multiplicity of undertakings involves multiplicity of 
boundaries. The existence of different tariffs, different systems of 
supply and different facilities on opposite sides of those numerous 
boundaries (in many cases on opposite sides of the same street) is 
the main reason which has led to a public demand for greater 
uniformity.!" 

Several proposals have been brought fortvard to deal with 
these pressing problems. All aim at some measure of national 
control and amalgamation in tlie distribtition of electricity. 
The Labour Party in 1932 proposed nationalization of the 
entire industry, thus giving the government a free hantl to 
wipe out the last vestiges of the present parochial system of 
control. The McGowan committee, already mentioned, pro- 
posed that the Electricity Commissioners should appoint re- 
gional commissions endowed with compulsory powers to effect 
regional amalgamations. These regional schemes would be ap- 
proved by the Electricity Commissioners, which would con- 
tinue to serve as the one central supervisory autlioriiy over the 
entire industry. 

In 1937 the Government brought in a bill l>ased mainly u|X)n 
the proposals of the McGowan committee. This bill proposed 
that a group of boards be set up in areas throughout the coun- 
try to manage the local distribution of electricity; these to be, 
in substance, little central electricity boards, each operating 
within its own area. The supervision of these regional boards 
and the co-ordination of their programs was to be placed in 
the hands of the Electricity Commissioners. This scheme would 
have vastly enlarged the authority of the lummissiouers and 
changed in some measure the nature of their powers. The bill 
did not pass. 

In October 1937, the King’s speech contained a promise that 
‘a measure for improving the distribution of electricity will 
be laid before you.’ In May 1939, the Minister of Transport, in 
response to a question, said in the House of Commons: 'The 

19. Report of the Committee on Electricity Distribution (1936), 13 f. 
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reorganization of electricity distribution is regarded as a matter 
of major importance with which it is intended to deal as soon 
as circumstances permit.’ Up to date, circumstances have ap- 
parently not permitted. It is now pointed out that unified and 
efficiently co-ordinated regional systems of electricity distribu- 
tion would offer larger and more important targets to German 
bombers than do the existing little independent systems which, 
inefficient as they are, render their little communities relatively 
self-sufficient. 


a. ROAD TRANSPORT AUTHORITIES 

We have already discussed the Road and Rail .\ppeal Tribu- 
nal, the judicialized body which in matters affecting the road 
transport of gtxxls (trucking) hears appeals from the officers 
who exercise the initial control. W'e now turn to tlie agencies 
whicli actually regulate the road transport both of passengers 
and of goods, an essentially administrative job. 

a. Background of road transport regulation in England 

The early growth of motor transportation in England was in 
no way unique. It {lassed through the same exj)ei imental stages 
of development as in this country. At the outset it made head- 
way against unsympathetic and rigorous control. For many years 
it was illegal to drive any motor vehicle on any Ifriiish liigliway. 
unless a man walked ahead of it canying a large red flag. Until 
19,^0 a twenty-mile speed limit prevailed nominally all over 
Great Britain; and the licensing of motor vehicles, such as it 
was, remained in the hands of the local authorities. 

The first World War expanded motor transport in all its 
forms, and the return of peace brought two separate and acute 
problems. The first of tliese was cheap, unregulated bus compe- 
tition on the public streets and highways, with its resulting 
dangers to life and property. During the rush hours in the large 
cities fleets of ‘pirate’ buses w'ould operate, racing perilously 
with each other in a mad scramble for passengers, while during 
the quiet hours bus service would be woefully inadequate. It 
was clear that effective control was imperative. Ixindon began 
the solution of its problem with tlie concentration in 1912 of 
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control over London’s underground transport system in a com- 
bine headed by Lord Ashfield, who was later to become chair- 
man of the London Passenger Transport Board.®” 

The second problem was the ruinous effect upon the British 
railways of the competition of trucks and buses. Railway re- 
ceipts were falling for other reasons in the igao’s; the railways 
were burdened with many statutory requirements and the neces- 
sity of paying a return on heavy capitalization: they paid heavy 
taxes; they had to pay for the upkeep of their roadbeds and 
their costly rolling stock. They were, in short, quite unable to 
stand up permanently against the road transport industry. 

A drive for government control was set in motion to meet 
these two problems, especially the problem of competition. In 
this drive the British railways were perhaps most influential. 
They had substantial political influence, and were much better 
organized than the motor transport operators who were, in the 
main, either individuals or small new companies. The drive for 
government control was aided by the trade unions, who knew 
that working conditions were bad in so new and disorgani/ed 
an industry and hoped to improve them through government 
regulation. Aid was also lent by the better-organized road trans- 
port operators themselves, who wanted relief, from whatevet 
source, from cutthroat competition. These presstires produced 
in 1929 a Royal Commission on Transport, wliich made a full 
investigation of the whole problem. 

The first report of this commission dealt with the j>rohIems 
of passenger transport, and its recommendations were embodied 
in the Road Traffic Act of 1930. It was wholly natural to begin 
at this end of the problem, since it was the most pressing. 
Buses and other passenger vehicles were subject to numerous 
local license requirements, and to the regulations and deci- 
sions of local authorities who were guided by no uniform 
principles. 

In 1933 the commission made a second report dealing witit 
goods transport, and this report formed the basis of the Road 
and Rail Traffic Act of 1933. While the Acts of 1930 atid 1933 
follow the same principles, the administrative machinery set 
up by them differs sufficiently to justify separate treatment. 

The development of road transport regulation aroused no 

go. Infra, 600 ff. 
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party .controversy. The Royal Cktmmission on Transport was 
appointed by a Conservative Government. The first legislative 
step in the program was taken under the leadership of Herbert 
Morrison, Minister of Transport in a Labour Government. The 
program was completed under a ‘Liberal-National' Minister 
of the National Government. 

b. Regulation of passenger transport '-'— The Area Traffic 
Commissioners 

i. Structure and personnel 

Under the provisions found in the Road Traffic Act of igsjo 
England and Wales were divided into ten areas and Scotland 
into two. E'or each of these, the Minister of Transport names 
three traffic commissioners. One is chosen from a panel named 
by the county councils in the area; one from a panel named by 
the boroughs and urban districts; one, the chairman, is the free 
choice of the Minister. Tlte chairman is a full-time officer chosen 
lor a seven-year term but eligible to reappointment. The other 
two are part-time officers, serve for three years, and are re-eligible 
if their names remain on their respective jranels. The Minister 
of Transport provides such staff and office facilities as are neces- 
sary, and the salaries of the commissioners and their staffs are 
fixed by him in consultation with the Treasury. The commis- 
sioners mtist have no financial interest in any road transport un- 
dertaking, and must be dismissed by tite Minister if they acquire 
any. Tlic full-time chairman, as was intended, dominates his 
colleagues. The.se are likely to l)e burdened with the duties of 
local government administration; they have little time to give; 
they are often irregular in attendance. The chairmen of the 
various areas meet together at intervals tt> discuss their common 
problems and this tends to accentuate their leadership over their 
colleagues. The commissioners carry on tfieii duties ‘under the 
direction’ of the Minister; but the chairmen are usually men 
of ability and standing and arc encouraged to act with in- 
dependence. 

SI. Cf. D. N. Chester, Public Control of Road Passenger Transport (1936). 
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ii. Powers and functions 

The powers of the Area Traffic Commissioners are associated 
with the granting and revoking of licenses for public service pas- 
senger vehicles, vehicles which carry passengers for hire, such as 
taxis and buses. These powers do not cover 'contract carriages,’ 
which are hired as a whole for a particular occasion, or privately 
owned pleasure cars. The granting of taxi and bus licenses is a 
vitally important function, since the conditions attached cover 
the whole field of ptossible regulation. The licenses, which are 
granted for one year at a time, fix the fares to be charged, time- 
tables to be followed, frequency of runs, routes, speed, and places 
where passengers may be picked up and set down. 

Licensing policy is required by the statute to be governed by 
two main considerations, first, tlie problem of traffic congestion, 
and second, the problem of comp>etiiion. In dealing with the 
first of these, the area commissioners before granting a new 
license must be satisfied that there is room on the roads and 
streets for new buses and that congestion of traffic will not 
result. More important is the second mandate, that netv licenses 
must not produce undesirable competition. Existing services 
are to be protected against interlopers, and ‘rush-hour’ compe- 
tition is not permitted to skim tlie cream off the profits to be 
derived from that heavy volume of busiiie.ss. Wasteful competi- 
tion, in short, is ruled out and existing operators may appear 
before the Area Traffic Commissioners and oppc)se a new license 
by showing that they themselves can adequately piovide any 
needed service. If they can show this, the new license will not 
be granted. The aiea licensing authority must also jnotect the 
British railways from the competition of tlie roatl tratisjxirt 
industry. .\s we have seen, the railways were partly responsible 
for the passing of the Act. They are required by statute to run 
regular services all the year round, and they expect protection 
against cheaper fares and temjxirary 'peak-period' interlopers. 
Although road transport operators may not appear before the 
Railway Rates Tribunal to defend themselves agaiirst railway 
competition, the railways constantly use their right to appear 
before the Area Traffic Commissioners to protest against the 
licensing of new road transport facilities. To secure a license 
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it is not enough for the motor operator ‘to show that there 
are people desirous of traveling to a certain place to which the 
road service is inadequate; he must also show that the rail- 
ways do not adequately cater for this need.’ The commis- 
sioners will also make sure that bus fares are not so low that 
railway business is adversely affected. Thus the whole licensing 
policy is heavily weighted for the benefit of vested railway in- 
terests. This has obvious advantages for the beneficiaries, but 
it is cogently urged that those advantages are not shared by 
the passenger who wishes to ride as cheaply and conveniently 
as he can. 

The Area Traffic Commissioners have power to revoke road 
transport licenses for non-compliance with the conditions con- 
tained in them. They license all drivers and conductors on 
public service vehicles. The regulations governing the conduct 
of drivers are, however, made by the Minister of Transport. 
The Act of 1930 provides that wages and conditions of labor 
must be ‘fair.’ T his is not easy to enforce, since there is no posi- 
ti\e power in the commissioners to fix wages or determine 
tvurking conditions. Labor complaints may be made to the 
commissioners, who may refer them to the Minister of Trans- 
port or to an industrial court for arbitration. The statute 
directs the commissioners to bring about the maximum co- 
ordination of all tiansportation fac ilities within the area; but 
since it confers no concrete powers to this end, it remains the 
expression of a pious hope. 

iii. Procedure 

The Area Traffic Commissioners are not a court, hut a body 
of administrative officers. The statute requires that in handling 
applications tor licenses a public hearing must be held at which 
objections may be presented. The procedure at these hearings 
is largely discretionary with the commissioners, and it is kept 
informal. Legalistic arguments are discouraged; but even here 
a gfxid lawyer is a help and counsel are frequently employed. 
This may be hard on the small applicant who may find him- 
self pitted against the highly paid barrister of a large railway 
corporation, 
aa. Iliicl. is!|. 
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The commissioners delegate some of their functions to a 
single member, usually the full-time chairman. Two are a 
quorum for a public hearing, but in case of disagreement there 
is a rehearing before all three. The issuance of operators’ 
licenses is handled by established and informal routine. An 
appeal lies to the board of three commissioners if such a license 
is refused. 

iv. Appeals from the Area Traffic Commissioners 

If a driver or conductor is refused a license by the commis- 
sioners he may appeal to the Court of Quarter Sessions, wliose 
decision is final. 

Appeals from the decisions of the Area Traffic Commissioners 
on the licensing of vehicles may be taken within one month 
to the Minister of Transport. The grounds of appeal must be 
in writing and notice given to interested parties. The Minister 
then appoints ‘some one with legal experience,’ but not a mem- 
ber of the department, to hold a public hearing. Tins repre- 
sentative of the Ministry has tlie transcript of the hearing 
before the commissioners. He does not try the rase de novo; 
he allows fresh evidence only in exceptional cases; and he tries 
to determine whether the decision below was clearly wrong. 
He makes a complete repiort to the Minister, who then decides 
as he sees fit, though naturally he usually follows the recom- 
mendations laid before him. The Minister may order the com- 
missioners to reverse action already taken, or he may ailiriu 
their decisions. His rulings do not bind the commissioners as 
permanent principles to Ire applied in all future ca.ses, but 
there is a natural disposition to follow' them. The decision of 
the Minister is now published with a written opinion giving 
the reasons for it. The earlier practice of announcing deci- 
sions without giving any reasons caused bitter complaint, and 
was partly responsible, as we have seen, for the creation of a 
separate appellate tribunal by the Act of 1933 for the handling 
of appeals in gcx>ds transport cases. 

There is still disagreement about which method of appeal 
is best. The chief argument against appeals to the Minister and 
for a separate appeal tribunal is that the Minister will not be 
wholly unbiased in deciding the appeals. There is always a 
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disposition on the part of the ‘chief to back up his subordi- 
nates. While the force of this objection has been largely met 
by the new procedure just described, it is still felt in some 
quarters that appeals ought to go to an ‘independent tribunal.’ 
The case for appeals to go to the Minister is that it is unde- 
sirable, if not calamitous, to let lawyers loose in this field; that 
to do so would breed delay, legalism, and a mass of case law 
unrelated to principle or policy. It is declared that in practice 
the Minister has handled cases impartially and has by no means 
‘rubber-stamped’ the findings of the commissioners. From 1931 
to 1934 the Minister did in fact reverse or modify the decisions 
of the commissioners in 39 per cent of the cases appealed. 
Furthermore, as an able student of the problem says: 

. . . 'File strongest argument against such a tribunal [an inde- 
pendent tribunal] is the difficulty of reconciling conflicting {roliries. 
'I'lic Minister in making his decision must follow, consciously or 
unconsciously, a certain policy; even interpretation of statute law 
cannot avoid this. If his poweis were transferred to another body, 
a polit y would still be required, but there would be this difference; 
by reason of its power to make Orders on Appeal the tribunal’s 
|>ulicy would osenide the Minister’s jwlicy whenever it differed. 
The Minister’s control would be weakened and with it Parlia- 
mentary control, for no one would be responsible to Parliament 
for the tribunal’s policy. This would be an unsatisfactory position 
and any attempts to remedy it could hardly result in more than 
some further unnecessaiy complication of the present licensing 
system.®’ 

V. Relations with other defMrtnients 

While the Area Traffic Commissioners are under the Minis- 
try of Transport, the Minister does not interfere either by 
direct instruction or by indirect pressure with their decisions 
in individual cases. It has been cogently urged that such inter- 
ference would be ultra vires. On two occasions the Minister 
sent to the commissioners statements of ‘policy’ in the nature 
of general instructions. The commissioners ignored these in- 
structions and there have been no more. This does not mean, 
however, that the Minister is without influence or authority 
over the commissioners. He appoints tliem and presumably 


23. Ibid. 81. 
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appoints persons who sliare his views. Through the system of 
appeals just described he may make his policies effective 
through decisions. The periodical meetings of the chairmen of 
the Area Traffic Commissioners occur in the office of the Min- 
ister. On these occasions information and points of view are 
exchanged, and harmonious relations are established and kept 
alive. 

The commissioners have no direct contacts with Parliament. 
The Minister of Transjxirt is responsible to Parliament for the 
general results of their work. He answers questions about them, 
but he makes it clear that their det isions. unless appealed, are 
beyond his reach. The commissioners have no formal relations 
with any other regulatory bodies in the transport field. There 
is still a complete absence of co-ordination of government effort 
in this area. 


c. Regulation of goods transport 

The regulation of goods transport in England dates from the 
Road and Rail Traffic Act of 1933, and hums the second part 
of the program of the Royal Commission on Transport, which, 
as we have scen,“ had been working on the jjrohlein since 1929. 
The machinery set up for the administration of goods trans- 
port regulation is simple; the licensing authority is the chair- 
man of the Area Traffic Commissioners silting alone. There 
were perhaps two reasons for using this single officer rather 
than the whole body of .\rea Traffic Comnjissioners: First, in 
passenger transport licensing it was nctes.sary for reasons of 
political expediency to give the local areas representation on 
the licensing authority, since these local areas ]>ieviously exer- 
cised this power themselves; whereas goods vehicles had not 
been subject to local control. Secontl, it seemed uiiwi.se to bur- 
den the part-time Area Traffic Commi.s.sioners with new duties, 
since their duties under the Road Traffic; .\ci of 1930 were very 
burdensome. There were obvious advantages, moreover, in 
using the experience and ability of the full-time chairman in- 
stead of setting up a new agency for the enfort ement of the Act. 

As goods transport licensing authority the chairman’s sole 
task is to license all goods vehicles (trucks); he has no control 

24. Supra, 542 f. 
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over rates, as do the Area Traffic Commissioners in the field of 
passenger fares. As goods vehicles serve several different pur- 
poses there are three types of license, labeled ‘A,’ ‘B,’ and ‘C.’ 
The A license must be held by a public carrier; the B license 
is held by one carrying his own goods as well as those of others 
(limited carrier’s license); the C license covers the carriage of 
goods ‘in connection with the trade or business’ of the license 
holder. The C license is granted as a matter of routine if the 
applicant has not been guilty of gross violations of regulations 
and the vehicle is in sound condition; but the licensing au- 
thority has wide discretion in the granting of A and B licenses. 
He may refuse the license if, in his opinion, the new vehicle 
ivould be ‘in excess of requirements,’ due regard being paid 
to the ’public interest’ and to the interest of those already pro- 
viding transport facilities. Consideration is of course given to 
the record of the licen.see in obeying the regulations and the 
conditions of his license. 

Certain statutory principles govern the issuance of goods 
transport A and B licenses: First, a newcomer to the industry 
must show that the work he proposes to do could not be done 
by any existing facilities, whether motor vehicles or railways. 
This is a heavy burden of proof for the applicant to assume. 
Tiie test is not whether there are shippers who would like to 
patronize him. but whether such shippers could use, whethei 
they wished to ot m»i, existing facilities either road or rail. 
The purpose of this is chiefly to protect the railways against 
motor ti'uck comjietition. Second, all the regulations of the 
Minister ot Transport in regard to equipment, size, weight, 
safety devices, and the like must be fully met. To see that this 
is done inspectors are apjx)inted by the Minister. Third, 
licensees must keep an accurate record of trips and times. 
Fourth, road transport employers must pay fair wages and 
observe fair working conditions. The Act of 1933 set up a 
voluntary National Joint Conciliation Board to settle disputes 
in this field. It has not been successful, and a departmental 
committee has recently recommended compulsory enforcement 
of standards agreed upon. 

The procedure before the goods transport licensing authority 
is like that before the Area Traffic Commissioners. The same 
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man controls each. The only important difierence is that the 
former is a single officer and the latter is a board of three. 

The problem of co.ordination amongst regulatory bodies in 
the field of transport has been mentioned. No less than eight 
different agencies in the English government liave jurisdiction 
over transportation. The Minister of Transport has relations 
with a number of these, but has no adequate power to co- 
ordinate their activities. Not only are these agencies inde- 
pendent of each other, but in some cases they are required by 
statute to follow different principles and policies. There are 
thoughtful people who believe that the only solution of the 
problem lies in the nationalization of all transport facilities. 

In conclusion it may be observed that the Area Traffic Com- 
missioners and the chairman as licensing authority are in many 
respects similar to the Electricity Commissioners. They are 
bodies under the ultimate direction of a responsible Minister, 
and perform independently imjX)rtant functions of regulation 
and control. There appears to be a satisfactory relation between 
policy determination and adjudication, and there have been 
no clashes on matters of policy between the Minister and these 
administrative agencies. 


C. Guild Agencies— Industriai. Self-Regulation under 
Government Supervision 

I. THE agricultural MARKETING BOARDS 
a. The guild principle in English economic regulation 

It has already been mentioned that British tradition and 
practice have long looked ivith favor upon giving important 
legal powers of self-regulation to organized groups. Self-regula- 
tion has always existed in the legal and medical professions, and 
has permeated many other fields in which regulation is neces- 
sary. It has become part of the British pattern of thought. In 
England it is unnecessary to worry about a constitutional doc- 
trine of the separation of powers or its corollary, the doctrine 
that legislative and judicial powers may not be delegated. 
Therefore when need arises in Great Britain to subject to dis- 
cipline or supervision interests which have previously been un- 
restricted, it is natural to explore first the possibility of setting 
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up some system of self-regulation or self-discipline to be admin- 
istered by representatives of the interests affected. For want of 
a better term we shall speak of this method of regulation as 
‘guild' control, since it is somewhat reminiscent of the type of 
authority exercised for so long by the mediaeval guilds. 

b. Background of the Agricultural Marketing Acts** 

The almost uninterrupted slump in agricultural prosperity 
in England dates from an early period. The repeal of the Corn 
l.aws in 1846 and die establishment of free trade took from 
British agriculture the artificial governmental protection previ- 
ously enjoyed. By degrees, competition from abroad forced 
agricultural prices down, and this tendency has continued fairly 
steadily to tlie present time. Agriculture was temporarily stimu- 
lated during the first World War and benefited by emergency 
laws enacted to meet the national crisis. This legislation was 
repealed in 1921, and agricultural prices and wages were left 
to find their own level. The result was a sharp decline in the 
prices of farm products, which in turn reduced farm wages to 
so low a {xiint that it was found necessary in 1924 to re-estab- 
lisli minimum wages by law. This helped the farm laborer, but 
incTeased the difficulties of the farmer. 

Ill 1923 tlie Linlithgow committee W'as appointed to de- 
tcimine why there was so wide a difference between the low 
prices which the farmer received for his products and the high 
prices paid by the consumer. The committee reported that the 
machinery for marketing and distributing farm products was 
defective and that government action in that area was neces- 
sary, but no governmental action resulted from this report. 
There w'as a strong feeling that the farmers’ co-operative move- 
ment already licgun needed strengthening, and that farmers 
thus organized should be encouraged to provide relief without 
governmental intervention. For some ten years the government 
did nothing for the British farmer except to improve some- 
what the credit facilities available to agriculture. 

The world-wide depression which struck in 1929 fell upon 
an already depressed agricultural industry in Great Britain and 

*5. Cif. W. H. Jones, ‘The Agricultural Marketing Boards,’ in W. A. Robson 
(eti.). Public Enterprise (1937). *47 It- 
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nearly ruined it. The Labour Government in power from 1929 
to 1931 was not able to extend much aid to the farmer, since 
Labour support came chiefly from the cities; the Labour group 
in Parliament needed the support of the Liberals to retain tlieir 
majority, and the Liberals were free traders. It was obvious, 
however, that something had to be done. 

(1) The Agricultural Marketing Act of 1931- The Act of 
1931 was the first step in a new program for the rehabilitation 
of British agriculture. It laid the foundation for the present 
system of marketing schemes. There already existed some asso- 
ciations of agricultural producers which had been able to in- 
fluence prices and curb over-product it>n. The new law was an 
enabling act which permitted organizations of producers of 
farm products ‘to control their product effectively, as to price 
and volume, with statutory compulsion on possible recalcitrant 
producers, should a majority decide in favor of such a step.' 
This was in reality guild control, a farming out of legal regu- 
latory powers to organized groups of private individuals. The 
government had no initiative in tlie niattcr, but had to wait 
until tlie organized producers of any agricultural product de- 
cided to exercise the powers granted by the statute. The Act 
of 1931 did not control the flow of agricultural imports, since 
the Labour and Conservative groups were liojieles.sly split on 
the issue of free trade versu.s tariff. Only one agricultural group, 
the producers of hops, organized under the Act of 1931. 

(2) The Agricultural Marketing Act of 1933. The National 
Government which succeeded the l.;ibuur Covcrnincnt made 
important and needed changes in the earlier Act. The statute 
which it passed in 1933 set up restrictions upon agridiltiiral 
imports, a measure vitally necessary to protect the Biitish 
farmer, and allowed the government to set in motion the ma- 
chinery for the setting up of marketing schemes, although it 
did not permit the imposition of such a scheme unless the 
producers affected agreed to it. It is unnecessary to set out in 
detail the operation of the Agricultural Marketing Act as it has 
been applied to the various producing groups in Great Britain, 
but it is desirable to sketch in broad terms the major features 
of this interesting type of guild control. These will now Ire 
summarized. 
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c. Methods of setting up marketing boards 

A g^oup of producers of a commodity, if they convince the 
Minister of Agriculture that they are ‘substantially representa- 
tive,’ may prepare a ‘scheme’ and submit it to the Minister. 
This scheme must be given suitable publicity. The Minister 
hears objections and may order a public hearing under a 
competent and impartial person appointed by himself. He may 
mtKlify the scheme, and he consults with the Board of Trade 
in relation to it. If he is convinced that the scheme will lead 
to the more efficient production or marketing of the product, 
he lays it before Parliament, which must pass a resolution ap- 
proving it. The Minister tlien issues an order putting the 
scheme into effect. In doing so he is subject to the following 
conditions: All of the producers of the prodtict must be regis- 
tered and a poll of them taken. The scheme must be favored 
in this poll by two-thirds of the producers as well as by the 
jjroducers of two-thirds of the product. If less than one-half of 
the producers vote, the Minister may declare the scheme void. 

This method depends ufxtn the initiative of the producers to 
get a scheme into operation. If die producers do not act, the 
Minister of Agriculture may appoint a ‘reorganization com- 
mission' to inquire fully into the desirability of action in con- 
nection with any agricultural product. This commission has 
power t{) comjiel testimony and secure relevant information. 
If its findings justify it, it may draft a scheme and present it to 
the Minister, The Minister then presents the scheme to the 
producers concerned, hears objections to it, and then follows 
the same procedure as is outlined above. Thus there are two 
ways in wliich marketing schemes come into being. 

d. Structure and personnel 

Marketing schemes are administered by marketing boards. 
These boards vary substantially in the details of their organiza- 
tion. They range in size from eleven, in the case of the Pigs 
Board, to thirty-one, in the case of the Potato Board. They 
are ail producers’ boards, representative of and elected by the 
registered producers of the regulated commodity, who then 
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co-opt a limited number of persons. One of the extra mem- 
bers is always a member of Parliament. The chairmen and vice- 
chairmen of the boards usually receive substantial salaries; the 
other members receive small salaries and often render only 
part-time service. The boards are required to appoint execu- 
tive committees of not more than seven, but as these executive 
committees get no extra salary, the day-to-day administration 
of the boards’ affairs centers in the chairmen and vice-chairmen 
(save in the Potato Board). The tenure of board members is 
usually for two or three years with the terms staggered to afford 
continuity. 

e. Powers and functions 

There is also considerable variation in the powers and duties 
performed by the several marketing boards. The following are 
the powers which a marketing board may possess and which 
most of them do possess: First, a board may buy all of the 
product over which it has control and may thereafter sell, 
grade, pack, store, advei tise, and transport it. Second, it may 
compel producers to sell only to it or through an agency witich 
it designates. Third, it may buy and either sell or lease to 
producers machinery necessary to produce, prepare for sale, 
or market the product. Fourth, it may fix the prices, terms, 
and persons to or through whom the product may be sold. No 
product over which it has jurisdiction may be s«)ld by anyime 
but a registered producer. All the rules and orders of the 
board are binding upon all producers not specifically exempt. 
The marketing boards enjoy a gcxrd deal «)f discretion in regard 
to the powers they actually exercise, as well as to procedure. 

f. Procedure 

Since the marketing boards are usually large and unwieldy, 
a good deal of the actual business falls to an ‘inner cabinet’ 
of some kind, though final action must have the approval of 
the full board. Money may be raised or fines levied only by 
the entire board. The money to operate the marketing scheme 
is raised by levies on the registered producers. The actual pro- 
cedure of any board is, as might be expected, informal. 

The most interesting phase of the marketing scheme pro- 
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cedure is that set up for the specific protection of producers 
and consumers. The powers granted to the marketing boards 
are so far-reaching that sptecial safeguards against their abuse 
were deemed necessary. There are two safeguards for con- 
sumers, who seriously need protection since the schemes are 
of, by, and for the producers. 

The first of these safeguards takes the form of consumers’ 
committees of which there arc three, one for schemes cover- 
ing Great Britain, one for England and Wales, and one fur 
Scotland. The first two overlap and have the same chairman. 
Members are appointed by the Minister, who consults with 
the Board of Trade on one member, and with various co- 
operative societies on the others. The committees represent 
the consumers’ interests. They inquire into the operation of 
the marketing schemes and report to the Minister upon acts 
or policies which they believe to be injurious to the con- 
sumers' interests. If the Minister believes these complaints to 
be serious enough, he refers them to a committee of investiga- 
tion for further inquiry. The consumers’ committees themselves 
have no jxiwer to compel testimony or the production of docu- 
ments, and have been rendered fairly useless hy their inability 
to get at essential facts. 

The second safeguard for the consinner are the committees 
of investigation, of which again there are three. These have 
live members each, appointed by the Minister. They ctmsider 
the complaints from the consumers’ committees, icferied to 
them by the Minister. They report on these matters to the Min- 
ister, but he is not obliged to follow their advice. If he decides 
to act he may do one of three things: (1) he may require the 
marketing board to correct the situation complained of; (z) 
after consulting with the Board of Trade he may lay an order 
before Parliament so amending the marketing scheme as to 
correct the matter; (3) by the same process he may revoke the 
scheme entirely. The committee of investigation may also con- 
sider complaints from producers when these are referred to it 
by the Minister. 

If the producers find themselves in dispute with the market- 
ing boards, the statute authorizes the Minister to apjioint an 
arbitrator to iron out the difficulties, and this is in practice 
a very common and useful procedure. 
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g. Relations of the marketing boards to the Minister of 
Agriculture 

The marketing boards are not appointed by the Minister of 
Agriculture. He has no direct connection with their establish- 
ment nor does he have any control over their day-to-day opera- 
tions. None of the things which the boards do fall clearly under 
his supervision. It is necessary, however, to emphasize that 
the Minister does have impiortant powers wltich condition the 
major activities of the boards, and that his permission is neces- 
sary before they may undertake certain activities. We shall 
summarize these forms of direct and indirect control by the 
Minister. 

In the first place, indirect control by the Minister over the 
marketing boards might result from the investigations of the 
consumers’ committees and the committees of investigation, 
but in practice these committees liave been so feeble that 
nothing has resulted. Second, the Minister must approve the 
setting up of any development boards and appoint some of 
their members; development boards are created to co-ordinate 
two or more marketing schemes. Third, the Minister shares in 
the administration of the limitation and control of imports. 
This is primarily vested in the Board of Trade, which must, 
however, consult with the Minister of Agriculture and the 
Secretary of State for Scotland and Northern Ireland. Since 
the domestic marketing iMards are dej>endeiii iijjoii import re- 
strictions, this is a real weapon in the hands of any Govern- 
ment that wishes to use it. It has not so far been used. Fourth, 
the Minister has power to alter the nature and tomposition ol 
marketing boards. These changes may be initiated by the 
boards themselves thnnigh the procedure used in setting uj) 
the original scheme, or the Minister may by order extend (jr 
modify the powers of the board to permit it to function more 
effectively. While there are restrictions here, he enjoys some 
power to make changes without resorting to highly compli- 
cated procedure. Fifth, the Minister has power to revoke 
marketing schemes. This may Ire done on the initiative of the 
marketing boards, or upon demand of the registered producers 
as evidenced by a poll. In eitlier case the Minister may order 
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revocation. He may also order it on his own initiative by lay- 
ing the matter before Parliament and securing its approval. 
Sixth, the Minister may amend a marketing scheme by acting 
upon the report of an agricultural marketing reorganization 
commission appointed by him. Such a commission consists of a 
chairman and four members. Outstanding men have been 
chosen for this service and, armed witli full power to secure 
necessary information and compel testimony, they have con- 
ducted thorough and serious inquiries. They do not work 
under the supervision of the Minister, but they have usually 
co-operated with him, and their reports are likely to conform 
to his views. 


h. Relations with Parliament 

The Minister of Agriculture is responsible to Parliament 
for the general working of the agricultural marketing schemes. 
He presents the annual reports of the marketing Ixrards to 
Parliament. He answers questions in the House of Commons 
on matters of broad policy, though not on matters of detail. 
Parliament has plenty of opportunity to debate the marketing 
boaids and their work. These opportunities arise in connection 
with matters of finance and in the cases in which Parliament 
must give its approval to certain orders of the Minister con- 
cerning the boards. While there is no real continuous Parlia- 
mentary control, heavy pressure can be exerted on Parliament 
with regard to the boards, and this has more than once oc- 
curred. 

i. Relations with other bodies 

The Act of 1933 authorized the establishment of develop- 
ment boards. As already mentioned, the.se are joint bodies set 
up to bring about needed co-ordination between related com- 
nuKlity schemes. Thus the Bacon Development Board “* was 
created to co-ordinate the activities of the Pigs Marketing 
Board and the Bacon Marketing Board. The marketing boards 
also maintain contacts with trade associations of various sorts. 
Thus there is close relation between the Hops Marketing Board 
and the Brewers’ Society, which is the sole consumer of British 

sC. lufr^t 561* 
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hops. Such contacts are of course an essential part of the normal 
routine of any effective marketing program, and are encour- 
aged by the informality of the day-to-day procedure of the 
marketing boards. 

8. THE APPLICATION OF THE MARKETING STATUTES 

We cannot deal in detail with each of the marketing schemes 
set up under the Acts of 1931 and 1933. They all follow the 
same general pattern. The comments which follow aim to show 
the general scope of the entire marketing program, and to play 
up such unique characteristics or developments as experience 
with the separate schemes has brought to light. 

a. The Hops Marketing Board 

The hops marketing st:heme was set up under the Act of 
1931, and was amended and strengthened in 193.1. The pro- 
duction and marketing of hops had been controlled during 
the World War by the government, and thereafter, not too 
effectively, by voluntary associations. There was sharp need 
to stabilise the market, since the yield of hops fluctuated yearly. 
The Hops Marketing Board consists of eighteen members, 
fourteen chosen from hop districts; the chairman is chosen 
by the board; the members are chosen annually and are eligilile 
to re-election; salaries are determined at the annual meeting 
of the producers. The board has a complete grip upon the pro- 
duction and marketing of British hops. All producers are 
registered; the amount of hop which they produce is con- 
trolled by the board through production quotas; hops may be 
sold only through the board, and a price is guaranteed to 
producers over a five-year period, deficiencies being made up 
by levies upon merchants. The whole scheme operates as a 
fairly tight monopoly, and it is difficult for anyone to secure 
permission to start up as a new producer. 

The marketing of hops is simplified by the fact that all the 
hops go to the British brewers, who are themselves well or- 
ganized. Accordingly a permanent joint committee has been 
set up to co-ordinate the various interests involved. It con- 
sists of four representatives of the Brewers’ Society, four from 
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the Hops Marketing Board, and three chosen by the Minister 
of Agriculture. The whole scheme appears to have worked 
efficiently, and has escaped the public criticism directed against 
some of the other marketing schemes, since the only consumers’ 
interests involved are those which are indirectly reflected in 
the price of beer. The ordinary consumer is probably unaware 
that he is affected at all. 

b. The Milk Marketing Board 

A milk marketing scheme went into effect in October iQ.sg. 
It resulted from pressure from more than one direction. The 
price of milk received by the farmer had declined sharply be- 
tween igai and iggs, and the big distributing combines fa- 
vored some regulation as a protection against unrestricted 
competition. A poll of milk producers showed g6 per cent in 
favor of the scheme. 

The Milk Marketing Board as set up is in no essential fea- 
ture unique. It has seventeen members, twelve chosen by re- 
gional producers and five others. The terms of office are 
staggered to give continuity, and members are re-eligible. There 
is an executive committee of seven members, but it has proved 
of little importance. Day-to-day administration is handled by 
the chairman and vice-chairman, who receive salaries of £1,500 
and £700 respectively. The powers of tlie board are extensive. 
.'Ml milk producers must be registered and may be prosecuted 
for selling milk if they are not. Registered producers may be 
punished by the board for violation of regulations. The board 
acts as an intermediary between milk producers and retailers, 
and is the only channel through which milk may be sold. It 
fixes the prices to be paid to Uie producers, and the price to 
be charged by wholesalers. Wholesale prices arc fixed after 
consultation with representatives of the wholesalers. Unlike 
some of the other marketing schemes, the milk scheme makes 
no attempt to control production except through the control 
of prices. To stabilize prices to producers, the board maintains 
a pooling arrangement in each of the regions established by 
the Act, and an inter-regional compensation fund compensates 
the districts where prices are low. This stabilization actually 
operates to extract from the consumers of liquid milk a subsidy 
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which is paid to the manufacturers and consumers of butter, 
cheese, and the like. The board has important powers of gen- 
eral regulation and promotion: it advertises milk products, 
engages in ‘consumption steering’ by such devices as cheap milk 
to school children, sells or rents apparatus to producers, licenses 
milk depots and factories, and exercises other similar functions. 
It receives funds from the government to pay certain types of 
subsidies, and it also makes levies on the producers for certain 
purposes. This financial dependence on Parliament has per- 
mitted broader debate and closer Parliamentary control tliaii 
might otherwise have occurred, but these government subsidies 
are intended to be temporary. 

There has been sharp and continuous criticism of tlie results 
obtained under the milk marketing scheme. This became so 
serious that the Minister of Agriculture appointed a Milk Re- 
organization Commission to investigate the entire industry and 
its problems and bring in a constructive report. This commis- 
sion reported in 1936, making proposals so important as to 
warrant their careful analysis at a later point in tliis study.“' 

c. Pigs and Bacon Boards 

The pigs and bacon marketing schemes were set up late in 
1933 to deal with the critical condition of the bacon industry. 
Foreign competition was proving ruinous, and the disorganized 
state of the industry resulted in violent price fluctuations, in- 
stability in the supply of pigs, and general inefficiency. 

The Bacon Marketing B()ard and the Pigs Marketing Board 
are essentially the same in structure and functions. The former 
has sixteen members, and the latter thirteen. The Pigs Board 
set up regional committees throughout Great Britain; the.se 
are in the main regulatory and have little to do with trading. 
The breeders of pigs and the curers of bacon are required to 
be registered. The two schemes are based fundamentally ujion 
an estimate of the ‘normal annual consumption’ of bacon, and 
an import quota is established to keep within this limit. The 
Pigs Board has tried without much success to establish a pro- 
duction quota, and it has power to determine the price at which 
pigs are sold to the bacon curers, who are obliged to buy from 

27. Infra, 566 If. 
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the Pigs Board. The Bacon Board determines the kinds and 
grades of bacon to be produced and regulates the volume o£ 
production. The two boards between them settle upon the 
number of pigs to be produced and establish a ‘standard con- 
tract price.’ 

It shortly became clear that the mechanism for co-ordinating 
pig breeding and bacon curing must not remain in the hands 
of two separate and autonomous bodies. The results of inde- 
pendent action were not satisfactory, and the patience of the 
public and of the producers themselves was exhausted. Accord- 
ingly in 1935 the Bacon Development Board was set up. This 
body has eleven members: tliree, including the chairman and 
vice-chairman, are appointed by the Minister, and four each 
by the Pigs and the Bacon Boards. The expenses are borne by 
the two boards. 

The Bacon Development Board serves as a co-ordinator and 
arbitrator between the Pigs Board and the Bacon Board, 
though a producer, if aggrieved by its decisions, may still take 
the question to arbitration. The Bacon Development Board 
seeks to co-ordinate the capacity and location of bacon curing 
plants with the supply of pigs, since experience shows that there 
are not enough pigs produced. The general policy has been to 
refuse to license new' curing plants, and ultimately to close dow'n 
surplus plants by the withdrawral of licenses. The board may 
also carry on technical marketing research to advertise the in- 
dustry, and may require certain minimum standards of hygiene 
and efficiency. 

By 1936-7 it was apparent that all this machinery had failed 
to meet the needs of the situation, although some useful results 
had been achieved. The supply of pigs continued to be inade- 
quate and unpredictable, since the producers were not pre- 
vented by any legal means from diverting their pigs into the 
unregulated pork market; and stabilization of the market 
proved to be impossible. In 1938, therefore, the Bacon Industry 
Act was passed to relieve the situation. It canceled the bacon 
development scheme of 1935, which created the Bacon De- 
velopment Board, and set up a new Bacon Development Board 
on which the government has a larger, although still minority, 
representation. Of the thirteen members, five are appointed by 
the Minister of Agriculture: the remaining eight are nominated 
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by the Pigs Board and the Bacon Board. The new board is 
very much more powerful than its predecessor. It acts, of 
course, in virtually all matters in consultation with the two 
marketing boards, but the latter are required to obey the writ- 
ten directions of the Development Board. Should they fail to 
do so, or should they act contrary to its policies, the Minister 
of Agriculture has power to transfer the functions involved to 
the Development Board, either upon the application of the 
board itself or of either marketing board, such order of trans- 
fer to be approved by Parliament. The Act provides for factoiy 
rationalization schemes to control the facilities for the produc- 
tion of bacon. These may be prepared by the Development 
Board, or by tlie Bacon Board. They are then submitted to 
the Minister and must be approved by Parliament. The Bacon 
Marketing Board assigns the quotas for bacon curing to the 
industry. Pigs for bacon are to be supplied to curers under 
long-term contracts at prices guaranteed by the government fttr 
three years, the price to cover everyone’s cost and to give iltc 
economical producer a small margin of profit. The keynote ot 
the entire scheme is stated to be efficiency, and it aims to make 
the industry self-supporting within a period of three years. 

d. T/ie Potato Marketing Board 

The potato marketing scheme was set up in 1933 to contrt)! 
fluctuations in the supply and price of potatoes. The scheme 
was designed to stabilize prtxluction and standardize prices by- 
preventing farmers from growing too many potatoes, by pre- 
venting wholesalers from selling them at too low a price, and 
by preventing injurious foreign competition. 

The Potato Marketing Board is large. It consists of thirty- 
one members, twenty-nine of whom are chosen by the pro- 
ducers. There is rotation in membership in the interests of 
continuity. Good salaries are paid to the chairman, vice<iiair- 
man, and an executive committee of seven. 

The powers of the board over the industry are extensive. No 
one may sell potatoes without being licensed. The board has 
wide powers in the matter of determining size, grades, pack- 
ing, and similar matters, and it limits the amount any regis- 
tered producer may sell. This is apportioned to a ‘basic acre- 
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age’ in past production. The producer must pay £5 for each 
additional acre grown. Producers are forbidden to sell pota- 
toes to any but ‘authorized merchants,’ and ‘authorized mer- 
chants’ are forbidden to sell below a certain minimum price. 
This permits the fixing of prices paid to the producers. The 
Potato Marketing Board, unlike the others, has a share in de- 
termining the volume of potatoes imported and this gives it 
additional influence over the domestic market. The board is 
authorized to advertise potatoes, and it may buy and sell sur- 
plus potatoes. The scheme appears to work satisfactorily from 
the standpoint of everybody except the consumer, who pays 
higher prices. 

3. APPRAISAL OF THE AGRICULTURAL MARKETING SCHEMES AND 
THE PRINCIPLE OF GUILD CONTROL 

This whole program to stabilize the agricultural market and 
rehabilitate agricultural industry is very important. Experi- 
ence with the various techniques employed has been highly in- 
structive. Fifty per cent of English agricultural products is now 
under these schemes. The experimental nature of the whole 
program is obvious. It has developed, and is still developing, 
by a trial and error process. The British farmer was not accus- 
tomed to any form of direct government control; like the 
American farmer he was a rugged individualist, suspicious of 
any system which placed power over agriculture in the hands 
of governing bodies not controlled by the farmers themselves. 
The guild principle was followed in these marketing schemes 
because, at the outset at least, no higher degree of government 
intervention was politically possible. 

Many criticisms have been urged against these marketing 
schemes and the results they have produced. These criticisms 
center mainly around three points: 

In the fiist place, it is charged that the schemes set up pro- 
ducer control at the expense of the consumer. The statute 
assumes that the producers shall dominate, but also assumes 
that the consumers will be adequately protected by the con- 
sumers’ committees and the committees of investigation. They 
have not been so protected. W. A. Robson has commented on 
this as follows: 
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The fundamental defect in this elaborate and cumbersome ma- 
chinery is that the consumer is organized in parallel with the pro- 
ducer, with the result that he is excluded from the vital processes 
of decision and policy making. At no stage is the consumer placed 
in a position to influence policy, at no point is he given an oppor- 
tunity to get at the facts from the inside, to sec the various alterna- 
tives which were available to the board, or to obtain an insight 
into the forces which determined the issue. Instead, he is left out- 
side the ring fence which encircles the happy fraternity of pro- 
ducers, fluttering his wings in a vain attempt to discover grounds 
for complaint without any right of access to books, statistics, or 
other relevant information.** 

The Milk Reorganization Commission in 1936 emphasized the 
same point, and also made clear that this disregard of consumer 
interests was an inescapable feature of the marketing schemes: 

An examination of the decisions which the Boards have taken in 
the matter of price-fixing shows that they are no (liffercnt fiom 
what might have been expected from any hotly of business men 
engaged in selling a commodity and naturally intent U|x>n obtain- 
ing for that commodity the best possible price. Each member tnust 
feel it incumbent upon him to have special regard to the views 
of those who have elected him to represent them: and it is natural 
for the electors to consider that the chief aim of their representa- 
tives should be to secure the best possible price for producers. It 
would be unreasonable to expect the representatives of producers 
to give as much consideration to the interests of the 'trade' or to 
the interests of the coiisumei, as to their own interests; further, as 
representatives, they must be tempted to strive after immediate 
benefits without due regard to the ultimate consequences. 

In this assessment of the position we cast no adverse reflection on 
the Boards; we merely decline to put them on a higher plane than 
any other body of business men. The simple fact is. in our view, 
that it is impossible to expect them to fill the dual r 61 e of advocates 
and judges.** 

A second criticism is that the marketing schemes do not ade- 
quately take into account the general public interest— an in- 
terest broader than that of the consumer. It is here urged that 
the schemes place a premium upon inefficiency. Weak and in- 

28. W. A. Robson, ‘The Public Service Board: General Conclusions,’ in \V. A. 

Robson (ed.)' Enterprise (1937), 595. 

29. Report of Milk Reorganization Commission tor Great Briuin (1936), 189. 
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competent producers are kept alive by a sort of artificial respira- 
tion. They are given no incentive to improve methods of pro- 
duction or to introduce new ones. The public interest is not 
served by their survival. This broader public interest would 
not be protected merely by setting up consumer representation 
on the marketing boards, a proposal frequently made, since 
such a change would merely turn the boards into arbitral 
tribunals to settle the conflicts of interest between producers 
and consumers. 

A third criticism is directed against the inefficiency and in- 
effective personnel of the lx>ards. There has been a discon- 
certing lack of interest on the part of many producers; in some 
cases the number voting upon important matters has been 
shockingly small. Nor has it been easy to get able businessmen 
amongst the farmers to make the sacrifices involved in holding 
positions on the various boards, with the result that the calibre 
of board members in point of business and administrative 
ability has not been as high as it should be. 

Tlie validity of these criticisms is generally accepted by the 
British public. The government itself has more than once indi- 
cated its dissatisfaction with the present arrangements. The 
prodiuers’ interests, however, have been strong enough thus 
far to block any substantial changes in the field of agricultural 
marketing, although new schemes appear to be emerging. 

4. THE TREND AWAY FROM CUIIJ) CONTROL 

Dissatisfaction with the agricultural marketing schemes has 
taken shape in various ways. Even in agricultural marketing it- 
self, where individualism is most pronounced, there are signs 
of a drift away from the principle of guild control toward 
direct control by the government. This trend has not been 
abrupt, but it may be clearly observed in various responsible 
governmental projXMals, and also in the nature of the machinery 
set up for the regulation of other depressed industries besides 
agriculture. 



566 British Non-Depaitmental Regulatory Agencies 


a. The proposals of the Milk Reorganization Commission 

of 1936 

The sharpest, ablest, and most influential criticism of the 
principle of guild control is to be found in the elaborate report 
of the Milk Reorganization Commission in 1936. It deserves 
comment because of its intrinsic soundness, and because it has 
already had an important influence upon government policy. 
This is true in spite of the fact that its immediate proposals for 
reorganizing the regulation of the milk industry Iiave not yet 
been adopted. The report of the commission rejects entirely 
the principle of guild control, and proposes regulation through 
a wholly independent government body. Its plan is as follows: 

The proposed independent milk commission would consist 
of a chairman and four members appointed by the Ministry 
of Agriculture and the Secretary of State for Scotland, iti con- 
sultation with certain other members of the government. They 
would have five-year staggered terms and be re-eligible. The 
members would not be ‘representative’ of the industry or any 
of its parts. The commission would instead be ‘composed of 
persons of exceptional talent and experience; ronspicu<;us abil- 
ity in finance, indtistry, commerce, or administration in the 
widest sense would furnish the type required.’ It would be paid 
from government funds, so that it would not l>e financially de- 
pendent upon the industry. 

This milk commission would have broad powers. It would 
control policy with respect to price and production, although 
these policies would naturally be worked otit in consultation 
with those whose interests aie involved. It would have tight 
control over distributors, with powei to limit their margin 
of profit. It would administer whatever government subsidies 
might be desirable. It would promote plans for the general 
progress and development of the industry. It would supply in- 
formation, advice, and recommendations to the Minister of 
Agriculture and to Parliament. Provision would be made for 
marketing boards, but these would be closely bound by the 
decisions of the commission within its jurisdiction and would 
have the statutory duty of putting them into effect. 

The most important change lies in the relation of the pro- 
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posed commission to the Minister and to Parliament. This is 
summed up in the words of the reorganization commission as 
follows: 

. . . The over-riding control of milk policy, as of every phase of 
national policy, must, of course, remain with the Government and 
Parliament, and it will naturally be the Commission’s duty to im- 
plement the Government's instructions on any matter falling within 
its province. The establishment of the permanent Commission will 
thus in no way encroach upon the Government’s ultimate respmnsi- 
bility; but the Commission will be a source of informed and disin- 
terested advice upon which the Government can draw for the 
material needed in making their decisions.’** 

The Minister would act on the recommendations made by 
the milk commission with respect to the functions and activi- 
ties of the marketing boards, as he now does on the re|x)rts 
made by the committees of investigation. In viexv of the changed 
composition of the commission, no appeal would be allowed 
from its decisions. Marketing boards would be kept and would 
exercise many administrative duties of importance: they would 
register producers, regulate contracts, operate regional pools, 
collect statistics and information, and generally represent the 
producers' interests. This, it is believed, would be safe and 
.sati.sfaciory, since the producers would no longer lix prices or 
exercise any powers in matters of important public policy. 

The report of the Milk Reorganization Q)mmission was re- 
ceived with enthusiasm by thoughtful people. Its influence may 
be traced, it is believed, in some of the recent regulatory stat- 
utes we are about to consider, of which a number dealt with 
depre.ssed industries other than agriculture. Some of these might 
logically be classified as administrative tribunals, but as they 
owe their creation to pressures similar to those which produced 
the marketing boards, there is in some of them enough flavor 
of guild control to make it appropriate to discuss them in this 
connection. One wonders, in fact, why these regulatory bodies 
did not follow more closely the jjattern of the agricultural mar- 
keting boards. There may be several explanations: In some 
cases the needed regulation was more closely concerned with 
the general public interest and less with the problems of mar- 

30. Ibid. >43. 
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keting. In other cases the statutes have been changed since their 
enactment in ways which indicate a drift away from guild con- 
trol, a development due perhaps to the unsatisfactory experi- 
ence with some of the marketing schemes. One or two of the 
statutes were passed after 1936, and may have been influenced 
by the convincing report of the Milk Reorganization Commis- 
sion. Without discussing these bodies in detail, we may men- 
tion their chief characteristics and draw attention to what 
appears to be a rather clearly defined movement away from 
guild control. 

b. The Wheat Commission of 1932: the Sugar Commission 

of 1936 

These two bodies may be dealt with together. Both are con- 
cerned almost exclusively with the administration of large gov- 
ernment subsidies to two industries which seem unable to keep 
afloat without them. The Wheat Commission is composed of 
nineteen persons appointed by the Minister of Agriculture, 
and represents in stipulated proportions all relevant interests. 
Its chief job is to pay to British wheat growers a subsidy raised 
by a levy on flour millers and importers. This is vaguely lemi- 
niscent of the processing taxes levied under the first .AAA in 
the United States. The Minister of Agriculture, in consultation 
with the Wheat Commission, determines for each season the 
‘ascertained average price of wheat,’ and also fixes with the 
commission the standard of millable wheat. All by-laws of the 
commission require the Minister’s approval and all by-laws, 
orders, and regulations must lie in Parliament for twenty-eight 
days. There is here a closely centralized gtjvernmental control. 

The Sugar Commission consists of a chairman and four mem- 
bers appointed by the Minister of Agriculture with the consent 
of the Treasury; none of these may have any interest in the 
sugar business. Salaries are paid by the government. The main 
function of the Sugar Commission is to supervise the British 
Sugar Corporation, a heavily subsidized company formed by 
the compulsory amalgamation of all the beet-sugar factories in 
Great Britain. The commission also has some regulatory pow- 
ers over sugar refiners, including the power to license with a 
view to preventing inefficiency and uneconomical refining. The 
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commission is subject to the supervision of the Minister of Agri- 
culture. This arrangement is rather like that proposed by the 
Milk Reorganization Commission. It is expected that a sugar- 
beet marketing board will shortly be established. General guid- 
ance of the industry, as well as power to make important policy 
decisions, rests in the hands of an impartial commission inde- 
pendent of the industry, appointed by the government and 
under the control of a responsible Minister to whom it serves as 
a disinterested adviser. 

c. The Herring Industry Board of 1935 

The herring industry was referred to in the Economist as 
‘perhaps tlie most depressed of our depressed industries’ and 
tlie Herring Industry Act was passed in 1935 to rescue it. This 
created a Herring Industry Board consisting of a chairman and 
seven members appointed by the Ministers.*^ The chairman and 
two of these were to be independent and non-expert, the other 
five were to have special knowledge of the industry. In the be- 
ginning the government intended to move still further in the 
direction of self-government by the industry, with the expecta- 
tion that this hybrid board would later be changed into a pro- 
ducers’ board when the industry had become capable of run- 
ning itself. This perhaps explains some of the vagueness in the 
terms of the Act. 

The board was to jtrepare a scheme for the reorganization, 
development, and regulation of the industry. It was to be some- 
what like the agricultural marketing schemes and was to be set 
up by the same general procedure. The board was given im- 
jjortant powers over the industry. These included loans for the 
equipment of boats, the purchase and disposal of redundant 
boats, the limitation through a licensing system of the number 
and operation of boats, curers, salesmen, and the like, the pow'er 
temporarily to fix prices and prohibit or restrict fishing, the 
purchase of fish for export, the acquiring and disposal of sur- 
plus herring. The expenses of administration were met by a 
levy on the industry. Government control over the board’s ac- 

31. Thr Economist (1936), vol. exx, 17*. 

32. 'I'hrrc .-irr several for this and the following boards, and include sudi 
Ministers as have roncern with the industry. 
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tivities came mainly through the granting of funds from die 
Exchequer. A consumers' committee and committee of investi- 
gation were set up. The results of the scheme were not impres- 
sive, and as time went on sharp criticism was directed against 
the representation of interests on the board, which resulted in 
a continuous tug of war between groups having axes to grind. 

This dissatisfaction took shape in the Herring Industry Act 
of 1938. This statute moved sharply away from the principle 
of guild control or producer representation. It reconstructed 
the Herring Industry Board so that it now has a chairman and 
two members appointed by the Ministers and these members 
must have no financial or commercial interests which might 
influence the discharge of their duties. The functions of the 
board are roughly the same as under the Act of 1935, except 
that it has been given general review ol matters relating to the 
herring industry, including conditions of employment. The 
expenses of the board are paid by the goveinment. A Herring 
Industry Advisory Council is created to give advice to the 
board; this council is appointed by the Minister in consultation 
with those who will so advise him as to make sure that the 
industry is adequately represented. 

d. The Livestock Commission of 1937 

The Livestock Industry Act was passed in 1937 to reorganize 
the industry so that it might become efficient untler reasonable 
import restrictions. It created the Livestock Commission with 
a chairman and eight members, to be appointed by the Minis- 
ters and to have no interests in agriculture or commerce which 
would influence the discharge of their duties. The chief job of 
the commission is to prepare schemes for the payment of sub- 
sidies to livestock producers. These must have the apprrtval of 
the Minister, and must lie in Parliament fot thirty days before 
going into effect. The commission also has regulatory powers 
which extend to markets, market charges, and slatigliter house 
schemes. 

The Livestock Commission is subject in every important as- 
pect of its work to the Government of the day. Practically 
everything it does must receive Ministerial approval. The re- 
striction of imports, a vitally imjxjrtant factor in the picture. 
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is in the hands of the Board of Trade. The finances of the 
commission are under Treasury control. A Livestock Advisory 
Committee, appointed by the Minister, keeps the commission 
in touch with the industry. Some of its members represent spe- 
cial interests. The Act apparently contemplates the formation 
of a producers’ marketing board to stabilize the distribution of 
the products of the industry. The scheme follows the pattern 
of the Milk Reorganization Commission’s proposals. 

e. The Whitefish Commission of 1938 

The Seafish Industry Act of 1938 created a Whitefish Com- 
mission of five members appointed by the Ministers. The chair- 
man is appointed by the commission, but the secretary by the 
Minister of Agriculture. It is not a representative body, and no 
one is eligible whose financial or commercial interests might 
be involved. It is paid by government funds, and this provides 
Parliament with opportunities for debate. Its functions arc 
chiefly regulatory: it registers all who are engaged in the indus- 
try, and this registration is compulsory; and it has control over 
the marking and grading of fish, over auctions, charges made at 
auctions, and similar matters. .All such regulations must be con- 
firmed by the Ministers. 

.A Whitefish Industry Joint Council is set up to advise and 
assist the commission in the discharge of its duties. In the origi- 
nal bill the chairman of this council was to be appointed by 
the Minister, but the other members were to be chosen by 
various interest group. As the bill passed, the chairman is ap- 
pointed by the Minister and the other members are also 
appointed by him, ‘to represent the interests of every phase of 
the industry' after consultation with those interests. 

The Whitefish Commission in consultation with the industry 
is to prepare marketing schemes to be administered by market- 
ing boards, one-third of whose members are appointed by file 
Ministers. Their powers are analogous to those of the agricul- 
tural marketing boards. Appeals lie from the decisions of the 
marketing boards to the commission. Consumers’ committees 
and committees of investigation are created. Here again the 
whole program follows closely the lines of the Milk Reorgan- 
ization Commission proposals. 
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f. The Cotton Industry Board of 1939 

The position of the British cotton industry has grown in- 
creasingly worse. The productive capacity of the industry has 
been expanded beyond normal market requirements. In 1936 
Parliament created the Cotton Spindles Board to function for 
two years. This board consisted of a chairman and two mem- 
bers appointed by the Board of Trade in consultation with the 
industry, but the members were to have no direct interests in 
the industry. Its task was to lay up and scrap surplus spindle 
productive capacity. Its funds came from levies on producers 
and from loans approved by the government. It worked under 
the close control of the Board of Trade and was aided by an 
advisory committee appointed by the Board of Trade. It was a 
temporary board set up to restore health to a sick industry by 
the process of amputation. 

In 1939 Parliament passed a more thorough going statute 
creating a Cotton Industry Board. This is a corporate body 
composed of fifteen members appointed by tlie Board of Trade. 
Three of these are to be detached and impartial; two must 
have special knowledge of the industry; the others are to be 
appointed after consultation with interested bodies and in ac- 
cordance with an elaborate schedule. The members serve for 
five years and are re-eligible. Members of Parliament are in- 
eligible. 

The functions of the board are important. It registers under 
penalty all who are engaged in the industry. It supervises the 
creation and administration of two kinds of schemes. The first 
are ‘redundancy schemes,’ set up to effect the elimination of sur- 
plus cotton mills; the boards to administer these are ap- 
pointed by the Board of Trade after consultation with the in- 
dustry. The second are ‘price schemes,’ administered by boards 
similar to the agricultural marketing boards; the members are 
elected by those who are registered in the industiy. Both 
schemes must be submitted to a Cotton Advisory Committee 
consisting of three independent members appointed by the 
Board of Trade. The scheme must then be approved by a poll 
of those registered in the industry and must thereafter be sub- 
mitted by the Board of Trade to Parliament for approval. Ap- 
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peals from the schemes go to the Ck)tton Industry Board. The 
board renders certain services to the industry in the field of 
advertising and in the stimulating of research and experiment. 


III. SEMI-INDEPENDENT PUBLIC SERVICE AGENCIES " 

We have been discussing the British agencies which regulate 
or control the various forms of British economic enterprise in 
private hands. These are roughly analogous to our own in- 
dependent regulatory commissions. We now turn to a different 
type of agency, designed for the operation of economic enter- 
prise by governmental power. This is the semi-autonomous pub- 
lic service board, sometimes referred to as the ‘Public Trust.’ It 
has characteristics in common with our own government-owned 
corporations, but it also has certain unique features which have 
arrested tiie attention of students of public administration. 
These public service boards have been set up and given virtual 
autonomy for two rather different purposes. First, they have 
been created in order to own and operate important public 
services. Some of these services are national in scope and the 
operating boards are therefore parts of the central government: 
ill other cases the services are localized and the boards are 
limited to definite geographical areas. In either case the au- 
tonomous board is used because it seems desirable to remove 
day-to-day administration of important and highly technical 
services which are in the nature of business enterprises from 
the reach of partisan influence or political domination. A sec- 
ond group of autonomous boards has been set up to do what 
W. A. Robson has happily described as ‘taking politics out of 
politics.' They represent, in other words, a ‘buck-passing* tech- 
nique by which the Government in power is to be relieved of 
the embarrassment of dealing w'ith problems so highly contro- 
versial as to be constant and inevitable causes of attack. This is 
illustrated by the Unemployment Assistance Board, by the crea- 
tion of which the Government in power hoped to escape the 
inescapable odium certain to fall upon whatever official body 
might be given the difficult and controversial task of adminis- 
tering unemployment assistance. 

33. Cf. Robson (ed.). Public Enterprise, passim; O’Brien, op. dt. passim; 
Gordon, op. dt. passim. 
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A. Technical or Operating Boards for the Conduct 
OF Nationalized Industries 

The public service boards created to own and operate na- 
tional public services have increased in recent years. They exist 
in a variety of forms even while tlie central pattern of organ- 
ization remains fairly constant. There are four of these boards 
which operate on a nation-wide scale— the Central Electricity 
Board, the Forestry Commission, the Coal Commission, and 
the British Overseas Airways Corporation. Two others, the Port 
of London Authority and the liondon Passenger Transport 
Board, operate equally important services which are local in 
scope. 

1. THE central electricity BOARD 
a. Background of the Central Electricity Board 

We have already traced the development of electricity con- 
trol in England which culminated in the Act of iqah, creating 
the Central Electricity Board and redefining the authority of 
the Electricity Commissioners. It is suggested by a competent 
observer, Terence O’Brien, that the aeation of the Central 
Electricity Board was probably not the result of any carefully 
preconceived plan to nationalize one of the country’s great 
industries, but resulted rather from three immediately prac- 
tical considerations: First, voluntary consolidations in the elec- 
tricity industry had failed to develop. Second, the information 
collected by the Electricity Commission and the Weir commit- 
tee made it disturbingly plain how backward was the develop- 
ment of this industry in Great Britain. Third, the country was 
suffering from an acute trade depression, one which had pro- 
duced the calamitous strike of 1926, and this sharpened the 
desire of the Government in office to earn the credit for a 
major piece of economic reconstruction. The setting up of the 
Central Electricity Board represented a compromise in which 
the Conservatives, who wanted no nationalization, and the I.a- 
bour Party, which wanted complete nationalization, agreed on 
partial nationalization. The purpose of the board was to ad- 
minister a publicly owned system for the generation and main 
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transmission of electric current. Save in very exceptional cases 
it was not to own or operate the generating stations, but was 
to be responsible for the erection of a vast transmission net- 
work known as the Grid, and to exercise close control over the 
operation of individual stations. It was to enjoy wide freedom 
of action, subject to the supervision of the Electricity Com- 
missioners, who in turn were subject to the Minister of Trans- 
port. 

b. Personnel and structure 

The Central Electricity Board has a chairman and seven 
members appointed by the Minister of Transport after consul- 
tation with some of the following interests; local governments, 
electricity interests, commerce, industry, transportation, agri- 
culture, and labor. The members are not, however, ‘representa- 
tive’ of these interests in the sense that they are delegates. The 
Weir committee had proposed sectional nominations to the 
hoard, but this was rejected. The statute sets up no special 
(jualifications for membership. In practice, four members, in- 
cluding the chairman, have been electrical engineers; one has 
been a barrister; one a trade union secretary'; one a railway 
manager;' and one a banker. Members of Parliament are in- 
eligible. The chairman may have no financial interest in the 
electricity industry and the other members must declare such 
interests as they have. They are appointed for not less than 
live or more than ten years, as determined by the Minister. 
There is no provision as to dismissals. The chairman is a full- 
time officer and receives a salary of £’j,ooo. Other members give 
part-time service and receive £750. These salaries are deter- 
mined by the Minister. There is no bar to the reappointment 
of members, and few changes in personnel have in fact oc- 
curred. 

The permanent expert officials of the board, of whom the 
chairman is chief, are exceedingly important. Under the chair- 
man there is a general manager, a position which Sir Archibald 
Page, the present chairman, occupied until 1934. The chair- 
man and the general manager have been compared to a chief- 
of-staff and a commander-in<hief respectively. The other prin- 
cipal officers are a chief engineer, a chief accountant, a secretary 
and solicitor, a commercial manager, and eight district man- 
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agers who administer the Grid. All of these officers and the 
supporting staff are appointed by the board, which fixes salaries 
and wages. This degree of autonomy is very unusual. The staff 
has not been recruited through the civil service, but by a dif- 
ferent system of selection. The salaries are higher than in the 
civil service, especially in the upper brackets. There has been 
sharp criticism of the high salary paid to the chairman. At the 
same time, many believe that an attempt to organize the board’s 
staff through the civil service would have been unsuccessful. 

c. Powers and functions 

The powers and duties of the Central Electricity Board are 
highly technical and complicated. It is unnecessary to set them 
out in detail. In general they comprise the creation and man- 
agement of a national system of high pressure transmission, 
based upon a number of large interconnected generating sta- 
tions selected for their efficiency. The job is essentially that of 
a wholesaler of electric current. The board has no control over 
the distribution or price of current to the consumer. As before 
mentioned, it does not usually own any generating stations, a 
fact representing part of the political compromise on the elec- 
tricity bill. We may now summarize the Ixjard’s more impor- 
tant activities. 

The first and most important of the board’s ta.sks was the 
establishment of the area schemes necessary to get the system 
going. The country was divided into regions or areas with con- 
necting lines. The initial planning, as we have seen, was con- 
fided to the Electricity Commissioners, which worked out these 
schemes in draft form and passed them on to the board. This 
is still the procedure followed in making extensions of the 
present system. The board publishes the schemes, hears objec- 
tions to them, holds hearings if necessary, and then puts them 
into effect with any necessary minor changes. The Electricity 
Commissioners do not present the schemes in great detail, as 
they do not wish to tie the Central Electricity Board down to 
an inelastic program. As we have seen before,” the actual statu- 
tory division of labor between the Electricity Commissioners 

34 . Supra, 537 . 
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and the Central Electricity Board in this field of planning has 
become somewhat blurred. 

A second function of the board is the selection and control 
of generating stations. Under the schemes just described, the 
Central Electricity Board ‘selects’ the stations which appear to 
be efficient and which are necessary to the program. It pays 
compensation to any ‘displaced’ owners, the small people who 
have lost out in the struggle for survival. The selected stations 
are under the absolute control of the board, which regulates 
the amount of current they may produce and the times at which 
they may produce it. The board may order far-reaching altera- 
tions and extensions by station owners, but the owners’ inter- 
ests are carefully safeguarded. The board may not impose ‘un- 
due financial burden,’ and owners may appeal on this ground 
to an arbitrator appointed by the Minister. There is little left 
to the private ownership of the stations but the name, which 
remains as a concession to certain trends of opinion. The Cen- 
tral Electricity Board is permitted to close down a ‘non-selected’ 
station when it can convince the Electricity Commissioners that 
tlie board can supply power at a lower cost than the station 
can. There is, therefore, strictly no legal monopoly, but the 
boartl can be under-cut only with difficulty. Some non-selected 
stations have been retained under arrangement with the board 
mainly to help supply ‘peak’ loads. The board itself may own 
a generating station <jnly if it can convince the Electricity Com- 
missioners that no private owner or agency is able and willing 
to provide the necessary facilities. The board is under an obli- 
gation to supply to all authorized distributors all the current 
which they may reasonably require. By recent legislation it 
may supply railways directly. If a station persistently disre- 
gards the instructions and requirements of the board, the board 
may ask the Minister of Transport to issue an order for the 
compulsory acquisition of the station by another undertaker. 
Such an order must lie before Parliament for thirty days. 

The third major function of the Central Electricity Board 
is the ownership and operation of the Grid. This was begun in 
1928 and finished in 1933. It is a system of high pressure trans- 
mission lines linking up the generating stations. The Central 
Electricity Board buys all of the power generated by all of the 
stations at a price worked out by a rather complicated formula. 
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but approximating rather roughly the cost of production. It 
sells &is power to distributors, and these distributors are the 
same old companies and municipalities which were mentioned 
in connection with the history of the Electricity Commission- 
ers. Some of these companies in cities own ‘selected’ stations, 
and tlierefore still nominally own generating plants. They buy, 
however, from the board’s common pool as do all the others, 
but they receive from the board a rebate for the amount of 
current which they contribute to this pool and then repurchase. 
The board is the sole link between the generating plants and 
the local distributing agencies. It is, in other words, a whole- 
saler. 

The Central Electricity Board has the power to standardize 
the generation frequency of electric current— a highly necessary 
power, in view of the widely existing variations. The cost of 
this is covered by a levy on all electrical undertakings. 

The financial powers of the Central Electricity Board are im- 
portant and in some respects unique. Its first major task was 
that of large-scale capital construction for which loans were 
necessary until operating revenue began to mount. Up to 1939 
the board had borrowed about £52,000,000, most of which had 
gone into the construction of ^e Grid. Loans by the board 
may, if the board so desires, be guaranteed by the Treasury. 
But the board has not availed itself of this Treasury guarantee 
because it has not wished to be subject to the accompanying 
Treasury restrictions. Thus between 1930 and 1936 the board 
was able to borrow at a very low interest rate when money was 
cheap, and when the Treasury was trying hard to restrict bor- 
rowing for large-scale public purposes. The board’s loans must 
be approved by the Electricity Commissioners, and the general 
terms of the issue must be approved by the Minister. In prac- 
tice, however, there is little direct interference. There is no 
outside control over the use by the board of the money bor- 
rowed. Revenue comes in from profits made on resale of cur- 
rent. Up to 1936 these had amounted to about £20,000,000, 
roughly two-thirds of the cost of the Grid. It is generally agreed 
that the Central Electricity Board has been a financial success. 
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d. Procedure 

Procedure is not as important in the case o£ a board operat- 
ing a public service as it is in the case of an administrative 
agency which is making decisions affecting private rights. The 
procedure of the Central Electricity Board is of the informal 
character suitable to its task. O’Brien sums it up as follows: 

. . . The Board holds a regular monthly meeting, but has, espe- 
cially during the early years of its existence, sat in constant session 
for considerable pericxls. It has formed a few small sub-committees 
to deal with special phases of the Corporation’s work, which are 
assisted by leading members of the permanent staff . . . The Board 
discusses broad questions of policy and finance, sanctions all ex- 
penditure and constitutes the final source of authority within the 
organization upon all matters. Obviously, since all its members 
with the exception of the Chairman arc part-time officials, it does 
not penetrate the daily functioning and administration of the 
Corporation . . 

Broadly speaking, the board functions as an agency for the 
supervision, in a general way and in the public interest, of the 
policies and the activities of the chairman and the permanent 
officials who are the day-to-day rulers and operators of the Grid. 

e. Relations with other agencies or departments 

We have referred to the Central Electricity Board as a semi- 
autonomous agency. We need, therefore, to analyze its relations 
to other parts of the British government, and determine to what 
extent it is subject to control and to what extent it is independ- 
ent. 

The board has a number of definite relations with the Minis- 
ter of Transport. The Minister appoints the board, but this 
means little in the way of control since there is a tradition of 
permanent tenure for the board while Ministers of Transport 
come and go. Also the problem of electricity control is only one 
of the Minister’s many responsibilities. The provisions of the 
statute are such that the Minister could, if he had the energy 
and courage, and if he had differing views of policy, make life 

S5. Op. dt. 55 f. 
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exceedingly difficult for the Central Electricity Board through 
his direct authority over the Electricity Commissioners, who 
supervise the board’s major activities. This, however, would be 
a very up-hill job for the Minister, and he has thus far shown 
no desire to attempt it. In certain cases, as we have seen, the 
board must enlist the active co-operation of the Minister in 
exercising its powers. Only through him may privately owned 
generating stations be disciplined by compulsory transference 
to another owner for failure to comply with requirements and 
regulations of the board. The Minister must also appoint arbi- 
trators to adjust the private property claims of station owners 
subjected to alleged undue financial burdens by the board’s 
orders for extensions and improvements. 

The relations of the board to Parliament are indirect. The 
Minister of Transport is responsible to Parliament througli his 
control over the Electricity Commissioners for the general poli- 
cies of the Central Electricity Board. He accordingly answers 
questions in the House of Commons with reference to the 
board, but in doing so he refuses to deal with matters which 
lie ‘within the discretion of the Board.’ Questions calling for 
information he refers to the board for answer. This is the sub- 
stance of normal Parliamentary control over the boiird. It is 
true, of course, that if the Central Electricity Board in some 
manner outraged public opinion. Parliament is fully lompe- 
tent to act, either by the appointment of an investigating com- 
mission or by the enactment of corrective legislation. There 
has been no need for such action. 

The relations between the Central Electricity Board and the 
Electricity Commissioners have already been mentioned. All 
directions which the board gives to the owners of stations with 
respect to new construction or alterations require the consent 
of the Electricity Commissioners. The board may go into the 
business of generating current through a station of its own only 
if the Electricity Commissioners agree that this is the only prac- 
ticable way. The commissioners must also approve the board’s 
action in closing down ‘non-selected’ stations, an approval 
based upon finding that the Grid price of supplying current is 
lower than the local station costs. The major financial opera- 
tions of the board require the consent of the Electricity Com- 
missioners. It is clear that the Electricity Commissioners could 
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paralyze the board if they set out to do so. Actually, however, 
the two bodies work together in close and harmonious co-opera- 
tion. There are constant mutual consultations, wholly ‘extra- 
legal’ but very important. The board gives to the commission- 
ers the fullest reports on its work, and the statistical service of 
the commissioners is always available to the board. The rela- 
tions between the two bodies and especially the division of 
labor has been worked out on a thoroughly practical basis 
rather than by following abstract principles. There is a rough 
separation of the executive and administrative functions of the 
board from the judicial and planning functions of the com- 
missioners. but the proposal of the McGowan committee and 
the Government’s bill based upon it would give the Electricity 
Commissioners important managerial and administrative du- 
ties.*” 

f. Public relations 

Since 1931 there has been attached as an adjunct to the 
board a special section which is concerned with public rela- 
tions, statistics, and economic research. Complaints mainly arise 
from the distributers, and appear to be adequately dealt with. 
At the .same time the board has also undertaken to inform the 
public of its achievements. A documentary film has been made 
and sliown all over the country. The board is sensitive to pub- 
lic opinion, and, despite its virtual immunity from direct public 
control, has earned from Mr. Herbert Morrison the name of ‘a 
public institution with a real sense of public accountability.’ 

g. Conclusion 

The hoard has been a striking success, administratively, 
financially, and technically. With that general judgment few 
would disagree. In the place of some 600 generating stations 
of all types, shapes, and descriptions, the board’s great national 
Grid scheme works from 150 linked-iip stations, of which a 
number merely contribute to the peak load, since over half 
the total energy is provided by fifteen of the ‘selected’ stations. 
Capital savings, which are gradually being handed down to the 
consumer, have been made possible; and despite the nominal 

, 1 ) 6 . Supra, 540 . 



582 British Public Service Agencies 

private ownership of the generating stations a real central con- 
trol for the public good has been decisively established and 
accepted by all parties. 


g. THE FORESTRY COMMISSION 

a. Background of the Forestry Act of 1919 

The need for building up British-grown timber reserves was 
sharply emphasized by the results of the German submarine 
blockade of 1917-18. Before the War a Royal Commission 
(1909) had considered this problem, but no results had ensued. 
There appeared to be ample supplies of timber available from 
Canada, Russia, and Scandinavia. During the War the Recon- 
struction Commission created a forestry sub-commission (Ac- 
land Commission), which reported in 1917. The Forestry Act 
of 1919 was based in the main on the recommendations of tliis 
committee. 

Both experience and reason made it clear that private land- 
owners had neither the money nor the desire to invest in pro- 
grams of reforestation (British ‘afforestation’) from which re- 
turns were possible only in the far-distant future. Everyone 
agreed that if trees were to be planted the government would 
have to plant them, although it was hoped that private land- 
owners would co-operate to the extent of keeping up existing 
woodlands and forests. Such being the case, ‘nationalization’ or 
‘collectivism’ in forestry did not create any serious opposition, 
since no vested interests would be disturbed or private profits 
jeopardized. The committee’s report proposed an eighty-year 
program from which no income could be expected for many 
years to come. The proposal included the creation of a forestry 
commission to administer the program. 

b. Structure and personnel 

The Forestry Commission at first consisted of eight members, 
but two more were added by statute in 1927. The members 
and the chairman are appointed by the Government. They 
serve for live years and are eligible to reappointment. The need 
for continuity of policy has resulted in a very small turnover. 
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Three members are paid, their combined salaries being £4,500, 
and tliese give full-time service. The other members, who are 
unpaid, give only part-time service— an arrangement which has 
not been wholly satisfactory. One member of the commission 
must be a member of Parliament, so that he may answer ques- 
tions concerning the commission in the House of Commons. 
He customarily belongs to the Government party. He may not 
receive a salary as a commissioner. This rather unusual arrange- 
ment is patterned after the Ecclesiastical Commission and the 
Charity Commissioners. One member must have ‘scientific’ at- 
tainments and a technical knowledge of forestry. Two members 
must have knowledge and experience of forestry in Scotland. 
In practice the commission has been made up mainly of land- 
owners who have practised forestry on their own estates or 
experimented in agriculture. Two assistant commissioners serve 
as administrative officers, and to these much of the work of 
buying and planting land is delegated. The commission has a 
staff of more than 500 persons working under civil service con- 
ditions and rates of pay. It employs over 4,000 laborers. 

c. Powers and functions 

Tlie chief function of the Forestry Commission is ‘to create 
and maintain State forests in order to supply the country-’s tim- 
ber requirements.' Concretely, this means buying land and 
planting trees on it as well as maintaining forests on lands al- 
ready held by the Crown. The commission is authorized to 
acquire land by eminent domain, but it has not yet done so in 
spite of difficulty in getting suitable lands by voluntary sale. It 
has power to make grants of money to private landowners or 
to local government authorities to entourage the planting of 
trees. Beginning in 1925 the commission embarked on a land 
settlement program which involved the leasing of small hold- 
ings of ten acres each in the commission's forests. To those 
taking up these leases it guaranteed a minimum of 150 days' 
labor per year. This enterprise has been of help in checking 
rural depopulation. 

Camps for the unemployed have been established in or near 
the forests, a scheme somewhat similar to the CCC camps in the 
United States. These camps are run by the Minister of Labour. 
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They provide labor for the Forestry Commission, although 
their chief aim is to relieve unemployment rather than to fur- 
ther reforestation. Since 1936 the commission has been required 
to run tree-planting schemes near certain distressed areas. 
Finally the commission carries on an extensive program of edu- 
cation and research. 

d. Procedure 

The Forestry Commission meets regularly once a month. It 
has no quasi-judicial duties, conducts no hearings, and its meet- 
ings are informal. It carries on its work through a series of 
committees. Those which are set up to deal with technical 
questions, personnel, forest holdings, and so forth, are sub- 
committees of the commission itself; those dealing with sales, 
amenities, and housing for timber workers consist of five mem- 
bers of the commission on each committee together with a 
number of specialists brought in from outside. These commit- 
tees report to the full commission, tvhich supervises and co- 
ordinates their efforts, and the commissioners are kept in touch 
with the work of the subcommittees by written reports circu- 
lated by mail. The two assistant commissioners attend the regu- 
lar meetings and are influential in shaping the commission’s 
policy, but have no votes. Advisory committees, rejrresenting 
county councils, owners of woodlands, forestry associations, 
and labor, exist in England, Scotland, and Wales, and the com- 
mission maintains close contact with them. 

e. Relations to other departments 

The Forestry Ck^mmission has no relation to any Ministry or 
department, but it is represented in Parliament by one of its 
members selected for that purpose. Through him it is held re- 
sponsible, and from him the House of Commons may secure 
information about the commission’s work. The chief control 
over the commission is the financial control exercised by the 
Treasury. The commission, unlike the Central Electricity 
Board, is not a corporation with independent borrowing jxiwer. 
It is entirely dependent upon grants of money to carry on its 
work, and this money it must get from Parliament, which 
means the Treasury. The Treasury, therefore, exercises the 
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power of life and death over its activities. This arrangement 
has worked badly. With its finances managed on this hand-to- 
mouth basis, with its money coming from annual grants, die 
commission has been wholly dependent on the vicissitudes of 
national finance. If the Treasury is hard up, the commission 
may go hungry, and this has sometimes happened. Obviously 
the successful execution of an eighty-year program of reforesta- 
tion is impossible without some guarantee of financial stability. 
If trees are to be set out this year, they must have been planned 
for and planted several years ago. A liberal grant of money 
today may be useless if no seedlings are on hand to plant, and 
seedlings planted five years ago may be wasted if there is no 
money this year with which to plant them. In 1931-2, 50,000,000 
seedlings were destroyed by the commission because it had no 
money with which to plant them. 

f. Appraisal 

The Forestry Commission is not generally regarded as very 
successful, although it has probably done as good a job as it 
has been allowed to do. One reason for describing it in this 
study is that it affords a striking example of how not to set up 
an agency to carry on this kind of work. Its experience shows 
the undesirable results of lack of independence and financial 
stability in the management of an important public service. It 
thus stands in contrast to the efficiency and stability of the other 
])iiblic service boards. 

3. THE COAL COMMISSION 
a. Background of the Coal Commission 

As in the United States, the coal mining industry in Great 
Britain has suffered intensely since the first World War. It has 
been affected by loss of world markets, acute labor troubles, 
and competition from electricity and oil. Coal production fell 
and unemployment rose. Some form of reorganization of the 
industry seemed imjierative. 

The Sankey Commission reported in 1919 in favor of a 
scheme of nationalization. It declared that the industry was $0 
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highly competitive and the units of production were so small 
that inefficiency in production and marketing was inevitable; 
and that the industry could never be made to pay so long as 
there was uncontrolled production far in excess of any reason- 
able demand at a reasonable price. The Government, however, 
was unwilling to accept its far-reaching proposals. 

At this time the only legal regulations of the industry were 
those relating to safety. These were administered by the De- 
partment of Mines, set up in 1919 as a division of the Board 
of Trade, and they embraced merely the issuing of regulations 
and the conduct of inspections. There was no form of economic 
control. The mine owners, a highly individualistic group, op- 
posed even these safety regulations. Popular irritation grew at 
the unwillingness of mine owners to face the problem of the 
imminent collapse of the industry, and to make concessions of 
any kind. The coal strike of 1926 accentuated the already des- 
perate situation and brought it more sharply to pul)lic atten- 
tion. As a result the Samuel Commission was set up to investi- 
gate the entire problem. It reported in 1926. 

The Mining Industry . 4 ct of 1926 resulted from the report 
of the Samuel Commission. It embodied a scheme for the amal- 
gamation of existing undertakings, a cautious experiment com- 
ing from a Conservative Government. Realizing that voluntary 
arrangements would accomplish nothing, the Act created 
limited powers of compulsion to bring about amalgamations. 
These compulsory powers could be invoked only on the initia- 
tive of the mine owners and in this way: a group of mine own- 
ers could plan an amalgamation scheme and submit it to the 
Board of Trade; this scheme could provide for the compulsory 
absorption of recalcitrant owners. If the Board of Trade felt 
that a prima facie case was made out for the scheme it could 
refer it to the Railway and Canal Commission. This body was 
to hear objections and, if it was satisfied that the scheme was 
‘in the national interest' and ‘fair and equitable to all ])ersons 
affected thereby,’ to confirm it. The mine owners swallowed 
this as well as they could. The plan was an almost complete 
failure. Some amalgamations actually took place, affecting, in 
fact, about one-tenth of the collieries. None of these was 
brought about by compulsory process, however, though it is 
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possible that the fact of potential compulsion may have had 
some influence. 

b. The Coal Mines Act of 1930— TAe Coal Mines 
Reorganization Commission 

When the Labour Government took over in 1929 it promptly 
tackled the problems presented by the coal industry. In its cam- 
paign it had proposed compulsory amalgamation of the British 
coal mines through a government commission set up for that 
purpose. Such a scheme passed the House of Commons, but the 
House of Lords amended the bill to cut out the separate com- 
mission and to refer compulsory amalgamations to the Board 
of Trade. It also restricted the amalgamations by setting up 
certain tests which we shall see later made any effective amal- 
gamation impossible. The House of Commons insisted upon 
keeping the coal commission, but yielded on the other amend- 
ments, and the bill passed in that form. 

The Act fell into two major parts. The first part contained 
elaborate provisions for limiting the output of coal and for 
fixing coal prices. The machinery for doing this comprised a 
Central Council and District Executive Boards. These were 
guild bodies chosen by the producers themselves and followed 
the general pattern of the agricultural marketing boards. The 
Central Council was composed of representatives of the colliery 
owners from all of the districts, who were also members of the 
District Executive Boards. The principal function of the coun- 
cil was to assign to each district an ‘allocation’ or maximum 
output which might not be exceeded under penalty of fine. 
The council was financed by levies on the district boards. These 
boards were elected by the owners of the district, and varied 
in size and in the methods of exercising power. They had au- 
thority to classify coal, to allocate to individual mines their 
share of the district allotment, to establish minimum prices for 
coal, and so forth. The Board of Trade had virtually no direct 
concern with any of this. It reported to Parliament on the op- 
eration of the whole scheme and answ’ered questions on gen- 
eral policy, but had no direct contact with the day-to-day work 
of the Central Council or the District Executive Boards. As a 
check the statute provided for the setting up of committees of 
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investigation, one central and one for each district, to be ap- 
pointed by the Board of Trade; one-half of the members rep- 
resented the consumers, the others were divided between mine 
owners and workers. These committees were to investigate com- 
plaints and to this end had access to statements and accounts. 
They reported to the Board of Trade which in turn made 
recommendations to the Central Council or the District Execu- 
tive Boards. If relief was not forthcoming the Board of Trade 
might issue orders which would provide it. The result of the 
plan Avas to keep coal prices up, and critics suggest that in effect 
it subsidized inefficiency. 

A Coal Mines Reorganization Commission to bring alx>ut 
compulsory amalgamations was provided for in the second ma- 
jor part of the Act of 1930. This commission consisted of a chair- 
man and four members appointed by the Board of Trade. The 
chairman was given a salary of £7,000, which stirred up a good 
deal of criticism. Members of Parliament were not eligible, nor 
were those who had any financial interest in coal. All of the 
appointments were excellent. 

The chief task of the commission was to prepare schemes of 
amalgamation which would reduce the number of independent 
mine undertakings and thus eliminate tvasteful comjAetition. 
Compulsory potvers could be used under the follotving proce- 
dure: The amalgamation scheme was referred first to the Board 
of Trade, and if approved by it was submitted to the Railway 
and Canal Commission. The commission was instructed by the 
statute not to approve the scheme unless it met the following 
tests: (a) it must be in the national interest; (b) it must result 
in lowering the cost of production and disposal of coal; (c) it 
must not be financially injurious to any of the undertakings 
involved in the amalgamation; (d) the terms must be fair and 
equitable to all persons affected thereby. 

This elaborate plan for compulsory amalgamation was a com- 
plete failure. The Coal Mines Reorganization Commission be- 
gan by trying to secure amalgamation by persuasion. The mine 
owners were not co-operative and it got nowhere. Meanwhile 
the first part of the statutory plan, with its resulting higher 
prices, had gone into effect, but without affording the increased 
efficiency which the amalgamations were supposed to bring. 
The commission accordingly decided upon a test case in the 
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form of an amalgamation in the Yorkshire area. It worked out 
a compulsory scheme embracing some sixty undertakings, only 
four of which refused to co-operate. When this was presented to 
the Railway and Canal Commission that tribunal held the 
scheme invalid for failing to meet all of the four tests provided 
in the statute. It went further and held that the proposed amal- 
gamation was not an amalgamation at all within the meaning 
of the Act. We cannot go into the technicalities involved here 
but the upshot of the decision was clear. Any effective action 
under the statute was impossible. No responsible official be- 
lieved that any scheme of amalgamation could be devised which 
would meet the approval of the Railway and Canal Commis- 
sion. Accordingly in July 1935 the Government asked the Coal 
Mines Reorganization Commission to cease its activities pend- 
ing the passage of a new statute redefining its powers. 

In 193G the Government made new projwsals relating to the 
cf)al industry. These included the repeal of the four tests just 
discussed to be applied to amalgamations, and the dropping 
from the picture of the Railway and Canal Commission. The 
Coal Mines Reorganization Commission was to draw up 
schemes of amalgamation, hear all objections, and send them to 
the Board of Trade, which, if it approved them, would send 
them to Parliament. Unless Parliament disallowed the scheme 
within twenty-one days the Board of Trade would put it into 
operation. This proposal was defeated by the vigorous lobbying 
of the mine owners. The Government retreated all along the 
line, and there ensued a period of inactivity and uncertainty. 
This came to an end with the passage of the Coal Act of 1938. 
under which the British coal mines were completely national- 
ized. 

c. The Coal Act of 1938 

Over the bitter opposition of many Conservatives and most 
of the mine owners the Government introduced and passed the 
Coal .'Vet of 1938. This measure provided for the nationaliza- 
tion of the ownership of British coal mines and supplemented 
the regulatory statutes at important points. The Act had three 
important parts, which may be summarized: 

The first part provides for the unification of all coal royalties 
under the ownership and control of a Coal Commission. This 
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Coal Commission is a corporate body. It assumes the ownership 
of all the coal in the country, known or unknown, worked or 
unworked. It replaces by one ownership the separate interests 
of between four and five thousand individual royalty owners. 
The commission is charged with the responsibility of exercising 
its powers of ownership and control so as to promote the in- 
terests and more efficient organization of the coal mining indus- 
try. The commission itself is not to engage in the business of 
coal mining, but is to grant leases for that purpose. Minerals 
other than coal which are located in the various undertak- 
ings are also subject to its authority. The Board of Trade may 
give the commission general directions ‘as to the exercise by 
the Commission of their functions ... in all matters appear- 
ing to the Board to affect die national interest, including all 
matters affecting the safety of the working of coal.’ 

The mine owners are to be paid compensation in cash raised 
by loans secured by the property of the commission and its 
revenues. A tribunal was set up to value the coal properties. 
The tribunal set a total value of £66,450,000, of which each 
owner is to receive a proportionate share. Central and regional 
boards are to fix individual valuations and to allocate compen- 
sation, These are appointed by the Board of Trade, and ap- 
peals can be taken to referees appointed by the Board of Trade 
from a panel set up for that purpose. 

The second part of the statute deals with amalgamations. 
The Coal Mines Reorganization Commission was discontinued 
and its properties transferred to the new Coal Commission. 
The commission is charged with the duty of reducing the num- 
ber of coal undertakings where this is necessary in the interests 
of efficiency. It was not to begin this, however, before January 
I, 1940. Schemes for such compulsory amalgamations arc to be 
drawn by the commission and submitted to the Board of Trade, 
which may lay them before Parliament, whose approval is neces- 
sary to their validity. 

The third part of the Act extends to January 1, 1943, and 
relates to the general arrangements for the organized selling 
schemes which had been carried on through the Central Coun- 
cil and the District Executive Boards. These provisions 
were not radically changed, but amendments were added to 
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strengthen in the interest of consumers the committees of in- 
vestigation provided for in the Act. 

d. Structure of the Coal Commission 

The Coal Commission is a public corporation, consisting of 
a chairman, deputy-chairman, and three members appointed 
by the Board of Trade. Two members must have had adminis- 
trative or other practical experience in the coal mining indus- 
try, and one of these two must have been a wage earner in the 
coal industry. Members of Parliament are ineligible and there 
are elaborate provisions disqualifying persons having any finan- 
cial interests in the coal business. Members of the miners' 
unions are not, however, disqualified. The members are ap- 
pointed for terms of from five to ten years, as may be deter- 
mined by the Board of Trade tvith the approval of the Treas- 
ury and subject to such conditions as may Ik agreed upon. The 
commission appoints a secretary and such other officers as it 
may determine. All salaries are fixed by the Board of Trade 
and the Treasury. 

The Coal Commission has not begun functioning, and one 
can only speculate as to how it will work out. It has not yet 
taken over ownership of the mines and we do not therefore 
knotv what kind of leases will be granted for the actual opera- 
tion of the mines or what will be the working relations between 
the commission and the operators. The statute appears to place 
the commission pretty well under the control of the Board of 
Trade. It may easily be, however, that if the arrangement has 
an opportunity to work normally, the Board of Trade will 
follow the practice which has grown up in similar situations of 
leaving the commission free from interference in the day-to-day 
administration of its affairs. The entire project is an experi- 
ment in nationalization which will be watched with the keenest 
interest. 


4. THE BRITISH OVERSEAS AIRWAYS CORPORATION OF 1 939 

The latest British venture in collectivism is the nationaliza- 
tion of the overseas airlines. While the war has prevented the 
normal development of this enterprise, the statutory founda- 
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tion of the plan presents features which are unique and in- 
teresting. 

a. Background of the British Overseas Airways Act 

The British government began to take an active part in the 
development of overseas airways in 1924, when it created a cor- 
poration known as Imperial Airways, an amalgamation of then 
existing companies. It was given a ten-year monopoly and was 
subsidized by the government to aid the development of Euro- 
pean services. These subsidies were expected to decrease yearly 
during the ten-year period, at the end of which the industry 
w'as expected to be self-supporting. Things did not work out in 
this way. Imperial Airways found itself quite unable to survive 
without substantial aid from the government. It had difficulty 
in competing with continental airlines which were receiving 
higher subsidies, and it was required by statute to buy British 
airplanes which were then inferior to those which could he 
bought elsewhere. 

The situation became increasingly iinsatisfaciory botli to tlie 
company and to the government. Public criticism of Imperial 
Airways and its policies mounted. The government had sunk 
some £5,000,000 in subsidies to the company, but it had little 
or no control over it since it appointed but two of the com- 
pany’s ten directors. The company was not developing ade- 
quate service to the Empire; this was being neglected in favor 
of the shorter routes which paid more money. The company’s 
equipment was obsolete. It did not co-operate adequately with 
the Air Ministry and took a narrow’ view of its responsibilities 
to the government. It was charged in certain quarters with 
arbitrary and unfair dealings with its employees and staff. It 
was engaged in no adequate planning of air routes, Avhereas 
the government felt keenly die necessity of developing strategic 
routes throughout the Empire. 

The Imperial Airways’ monopoly expired in 1934, and a 
number of small companies started up to cover the short Euro- 
pean routes, which were the only profitable ones. In 1935 
British Airways was chartered to amalgamate these small com- 
panies. It was owned mainly by a few large financial concerns 
and was given a government subsidy for the carriage of mails 
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to Germany. Obviously its creation complicated rather than 
eased the difficult situation which had been growing up in the 
industry. 

In 1938 the Cadman committee, which had been set up to 
inquire into civil aviation, reported. It proposed the subsidiz- 
ing of a number of companies and tlie allocating of spheres 
of development amongst them. The Government at first ap- 
peared to favor this plan, but in 1939 it decided to buy out the 
existing companies and create a public corporation with 
power to operate the industry as a monopoly. Two reasons led 
to this drastic decision: First was the desire to maintain govern- 
ment control over the substantial subsidies which the industry 
still needed and which it seemed probable it would continue 
to need almost indefinitely if necessary expansion was to be 
achieted. Second, only through direct government control 
f ould Great Britain be assured of the proper development of 
strategic air communication throughout Europe and the Em- 
pire. A statute embodying tliis new policy was accordingly 
passed in 1939. 


b. Structure and personnel 

The British Overseas Ainvays Corporation has a chairman, 
deputy-chairman, and from nine to fifteen members, as the Sec- 
retary of State for Air (.Air Minister) may determine. The .“Vet 
has been criticized for creating a body too large to be effective. 
The Secretary of State for Air appoints all members as well as 
the chairman and deputy-chairman, but the corporation is au- 
thorized to appoint a chief executive member with extra pay. 
Members of Parliament are ineligible, and no member may 
have interests in other undertakings operating air transport 
services or any office which would conflict with his duties. 
The corjxrration apjioints its own staff and determines pay 
under the fair wages sections of the Air Navigation .\ct of 
1930. C'.ollective bargaining is permitted. 


c. Powers and duties 

The Airways Corporation is set up to run a great public 
enterprise as a government monopoly. Its powers and duties 
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are comprehensive and complicated. Some of the more impor- 
tant are as follows: It ratifies and adopts the contracts pro- 
visionally made by the Treasury Solicitor for the purchase of 
the airways owned by Imperial Airways and British Airways. 
The corporation thus completely buys out the companies. Pay- 
ment is to be made if desired in the stock of the Airways Cor- 
poration. There is no guaranteed return on this stock similar 
to the 4 per cent guarantee in the case of the stock of the Lon- 
don Passenger Transport Board. The corporation is ‘to secure 
the fullest development consistent with economy, of efficient 
overseas air transport services to be operated by the corpora- 
tion, and to secure that such services are operated at reasonaf)le 
charges.’ It is given a long list of specific jwwers tlirough whicli 
to attain this broad objective. These include the acquisition of 
planes and airports, the lending of money for auxiliary facili- 
ties, the appointment of advisory boards and committees and 
the fixing of their remuneration, the making of agreements 
with foreign governments, the promoting of bills in Parlia- 
ment, and the like. The corporation keeps accounts and renders 
annual reports. Its activities are subject to that part of the 
Air Navigation Act of 1936 which relates to the licensing of 
air transport and commercial flying. Its financial powers are 
very broad. It may issue stock with the consent of the Treasury 
up to £10,000,000. It creates an Airways Fund for the handling 
of receipts and payments. The Treasury may guarantee its 
stock and temporary loans, though as we have seen there is no 
guarantee of any specified rate of return. The corporation makes 
capital expenditures with the consent of the Air Minister. It 
may not engage in the manufacture of airplanes or engines, 
and it may not use any non-British aircraft without the consent 
of the Minister. 

driticism has been directed against the price paid to buy 
out the two companies, which was felt to be excessive. The 
arrangement is also attacked because it does not include domes- 
tic civil aviation within tlie control of the corporation. The 
government is still subsidizing certain local British companies. 
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d. Relations to the Secretary of State for Air and to Parliament 

In contrast to the other public service boards the British 
Overseas Airways Corporation operates under the very close 
control of the government. The Secretary of State for Air has 
drastic and comprehensive authority over its activities. During 
the period in which government subsidies or guarantees are in 
operation it may not undertake any new overseas service with- 
out his consent: and he may broadly direct the corporation to 
perform any activity it has power to undertake, to discontinue 
any which it may be engaged in, or not to undertake a proposed 
activity. The Secretary must approve the budget and program 
of the corporation, and may demand full information and in- 
spection of its books. With regard to the operation of air 
services between Britain and Eire, and the acquisition and con- 
struction of airports in the British Isles, he may issue direct 
orders to the corporation, orders which must, however, go to 
Parliament for confirmation. There are other things which 
the corporation may not do without the specific approval of 
the Air Minister. These include the acquisition of any type of 
aircraft not approved by him, and the entering into any agree- 
ment with a foreign government. It is clear that the heavy 
financial operations in which the corporation will be involved 
are subject to direct government control, and that will bring 
its affairs to the attention of Parliament at frequent intervals. 
The corjxiration's position in this regard differs from that of 
some of the other public service boards, such as the Central 
Electricity Board, the Port of London Authority, and the Ix)n- 
don Passenger Transport Board, which are financially inde- 
pendent. 

It is not possible to comment usefully on an enterprise which 
has had no fair opportunity to get under way. The chief point 
of interest centers in the fact that the Airways Corporation is 
not an independent board and was not intended to be. The 
reason for this is to be found in the fact that aviation, and 
especially international aviation, impinges at nearly every point 
upon matters closely connected with defense policy and inter- 
national relations. No government can afford to relinquish 
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direct supervision of an enterprise lying so near the center of 
its most vital interests. 

5. THE PORT OF LONDON AUTHORITY 

The four public service boards which have been discussed 
are central government bodies operating important national 
services. We now turn to two local public service agencies set 
up to do similar work in smaller areas. In England the differ- 
ence between a metropolitan and a national undertaking is 
far less sharp than is the case in the United States. 

a. Background of the Port of London Authority 

There had grown up early a need for control and co-opera- 
tion amongst the numerous private companies which owned 
and operated the diversified facilities of the Port of l.ondon. 
New docks came into operation from time to time; there en- 
sued periods of cutthroat competition, to be followed in turn 
by more or less monopolistic combinations. In 1 900 the Revel- 
stoke Commission investigated all phases of the port’s manage- 
ment. It found the dock accommodations to be inadequate and 
the credit of the dock companies low. The necessary dredging 
and upkeep of the river was neglected. New docks were not 
likely to be built until the river was dredged, and the river was 
not likely to be dredged until the new docks were built. The 
things which needed doing could not wisely be turned over to 
a private corporation. The commission proposed the creation 
of a non-prohtmaking public trust similar to one set up earlier 
at Liverpool, and in 1905 the Government introduced a bill 
embodying the recommendations of the Revelstoke Commis- 
sion. Parliament, however, felt that the London County Coun- 
cil, which was to be actively involved in the new program, was 
too favorable to labor, and the bill was defeated, Two years 
later a bill proposed by the London County Council for a 
municipally appointed port authority was rejected for similar 
reasons. 

In 1906 Lloyd George came to the Board of Trade. He began 
negotiations with the various dock companies, and two years 
later introduced a bill following essentially the proposals of the 
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Revelstoke Commission. This Port of London bill provided for 
‘a single authority predominantly representative of commercial 
interests to acquire docks and powers of river conservancy.’ 
This bill was modified only in a few details, and passed in igo8. 
It has since been amended from time to time and was re- 
enacted with no very vital changes in the Port of London Act 
of 1920. 

b. Structure and personnel 

The Port of London Authority is a public corporation with 
twenty-eight statutory members. Eighteen of these are chosen 
as representatives by the payers of dues, by wharfingers, and 
by owners of river craft. Ten are appointed as follows: one by 
the Admiralty, two by the Minister of Transport, four by the 
London County Council, two by the Corporation of the City 
of London, and one by Trinity Hoyse (Light Houses). The 
chairman and vice-chairman are chosen by the members and 
may come from the outside, which may increase the total mem- 
bership to thirty. The members serve for three years and are all 
elected at the same time. They are eligible for re-election and 
tlie average tenure has been about eleven years. Aliens and 
employees of the autliority are ineligible, as are also those 
who are interested in or might profit by Port of London Au- 
thority contracts except in the ordinary course of dock or ware- 
housing business. I.abor is not directly represented on the 
autliority in spite of many vigorous efforts to bring this about. 
The nearest approach to labor representation is in the choice 
of two members by the Minister of Transport and Ixmdon 
County Council, after consultation with such organizations 
representative of Labour as they think best qualified to advise 
them on the matter.’ The chairman, vice-chairman, and chair- 
men of committees may be paid. Actually only the chairman 
receives a salary, which is £'5,000. The most important perma- 
nent official is the general manager, with ivhom are associated 
a group of chief officers. The ordinary members, hotvever, are 
not without influence, inasmuch as they actively represent 
particular interests. Meetings occur every two weeks, but most 
of the real work devolves upon the committees. There are 
eight of these, dealing w’ith the main functions of the author- 
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ity. The administrative staff numbers over 4,000, and there 
are some 7,000 laborers. 

c. Powers and functions 

The principal activities of the Port of London Authority 
have been summarized by Lincoln Gordon as follows: 

. . . The P. L. A. exercises a broad statutory jurisdiction over the 
entire tidal portion of the Thames estuary, a river distance of sixty- 
nine miles, excluding only the rivers Medway, Swale, and Lee, and 
the Grand Junction Canal. Its powers may be roughly classified 
into three divisions. As a quasi-governmental authority it registers 
and licenses river craft, houseboats, and lightermen and watermen. 
As a river conservancy it maintains and improves the channel, 
removes wrecks, formulates by-laws for navigation, licenses the con- 
struction of works by other entrepreneurs, ensures the river’s flow 
and purity, and undertakes surveys. As a commercial enterprise, 
finally, it administers and improves the dock and warehousing sys- 
tem of the former companies, constructs new facilities, and may 
acquire existing facilities not already within its control. I'o imple- 
ment these grants of authority is a host of financial powers, gov- 
erning the Authority’s revenue, expenditure, and borrowing.*' 

The authority does not own or administer all of the services 
and facilities of the port. Private interests still own some docks 
and w'arehouses. General planning and control are, however, in 
the hands of the authority. Some observers point out that there 
is still wasteful competition ahd urge that central control be 
extended and tightened. The authority does not make a profit. 
It is financially autonomous, and the capital which it needs for 
its various activities is raised in the open market. 

d. Relations with other agencies or departments 

The Port of London Authority is subject to control by the 
Minister of Transport, and in some cases by the Board of 
Trade. These powers of supervision and direction are listed in 
the statute and seem very impressive. The maximum charges 
levied by the authority are fixed in the first instance by Pro- 

37. L. Gordon, ‘The Port of London Authority.’ in W. A. Robson (ed.). Public 
Enterprise (1937), *8 f. 
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visional Orders, but within this range the Minister may vary 
them if, after inquiry on application by a trade association or 
by the Port of London Authority, he sees fit to do so. Tlie 
authority’s jx)wer to borrow money is restricted in various 
ways. In some cases the Minister’s permission is necessary, and 
the conditions of borrowing are partly under his control. In 
this capacity he serves, as Gordon puts it, as a ‘watch dog on 
behalf of the Treasury.’ The compulsory purchase of land or 
buildings by the authority must ^ approved by an order of 
the Minister. He works here through an impartial deputy. The 
authority may, however, go directly to Parliament in these 
cases and secure needed audiorizations by introducing Private 
Bills. Fifteen such bills have been passed between 1908 and 
1937. The Minister hears appeals on the authority’s decisions 
as to licensing; new works and purchases require his consent; 
he must confirm all by-laws of the au^ority; he is empowered 
to act on complaints of unfairly oppressive action by the au- 
thority in any aspect, including the charges of its dock and 
warehousing business; the finances of the authority are audited 
annually by an appointee of the Minister, and an annual report 
is presented to him. Thus the Minister has the broadest kind 
of control over the work of tire Port of London .\uthority, 
and could interfere constantly with its normal activities. In 
practice he does none of these things, nor does he interfere 
in the day-to-day administration of the authority. Direct politi- 
cal control is negligible. The }X)ssibility that it might be exer- 
cised probably results in the maintenance of reasonably har- 
monious confcH'mity on the part of the authority to any general 
policies which the Government in power might have. 

In its relatit)ns to Parliament the authority has about the 
same status as the other public .service boards. The Minister 
of Transport is responsible to Parliament for the Port of 
London Authority only in a very general way and in matters 
bearing upon his own relations to the authority. He does not 
answer questions in the House of Commons on the day-to-day 
administration of the Port of London .Authority. The authority 
is not discussed in Parliament on the budget vote for the 
Ministry, since it enjoys financial independence and does not 
have to ask Parliament for money. The result has been that 
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several years pass at a time without any mention being made 
of the authority on the floor of the House. 

e. Appraisal and comment 

The Port of London Authority appears to fill adequately 
the need for what Gordon describes as ‘a body combining polit- 
ical independence with direct interest exclusively in the provi- 
sion of adequate facilities.’ It is regarded as an efficient and 
reasonably impartial body. The representation on its governing 
board of designated private interests appears to work well. 
It works well, since the interests of the public as such in the 
Port of London are fairly indirect and are not such as to com- 
pete with those of private interests involved. Were the public- 
interests larger and more sharply defined, such a system of 
private interest control would be indefensible. 

The authority has not escaped criticism. Its policy of letting 
contracts for dredging, repair, and maintenance work is at- 
tacked on the ground that it should do this work itself. It is 
charged that there is a clash between the authority’s administra- 
tive responsibilities and its commercial interests, inasmuch as 
in passing upon applications for licenses from would-be com- 
petitors it is judging cases in which it is an interested j>arty— 
an objection not wholly met by allowing appeals to the Minister 
of Transport. The chief criticism of the authority is, how- 
ever, that it lacks effective control over many of the facilities 
of the Port of London. 

6. THE LONDON PASSENGER TRANSPORT BOARD 

The London Passenger Traiuport Board is an interesting 
experiment in administrative technique for the management 
of a publicly owned service. It owns, controls, and manages the 
entire passenger transport system of London and its suburbs. 
Only the main-line railways are outside its jurisdiction, and 
even here working arrangements in the form of fare-pool agree- 
ments have been made. 
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a. Background of the London Passenger Transport Act of 1933 

The history of passenger transport in Ixrndon is a jumbled 
story of the multiplication of transport facilities of different 
kinds in the control of different companies. Four distinct forms 
of transport emerged: railways (including subways), buses and 
coaches, tramways, and trolley buses. There were many efforts 
at amalgamation, and some of these were successful; but none 
was sufficiently so to unify the entire system. The most im- 
portant of these amalgamations was the formation in 1912 of 
the London Traffic Combine, which ultimately brought most 
of the London subways under one control. The general picture 
of transport conditions in the metropolitan London area on the 
eve of the establishment of the Ixjndon Passenger Transport 
Hoard is presented by Terence O’Brien: 

. . . The railway services of the Metropolis were being conducted 
by 9 concerns— the 4 amalgamated Main Line Railways Com- 
jjanics, 4 Companies in the Underground Group, and the Metro- 
jjolitan Company; the omnibus services were being conducted by 
(it toticerus— the L. G. O. C. and 5 Companies associated with it, 
and 55 independent undertakings, and the motor coach services by 
about VI concerns; and the tramway services were being operated 
by 16 concerns— 13 municipal undertakings and 3 private undertak- 
ings ussot.iatcd with the Underground Company. The number of 
passengers transimried by these different services in 1932 is esti- 
mated to be 4,051,500.000."* 

Frojjosals that the government should try to consolidate these 
transport facilities emerged as early as 1905 in the report of a 
Royal Commission on London Traffic. In 1920 similar pr<t- 
]K)sals were made by the Kennedy Jones Committee on London 
I'raffic. The London Traffic Act of 1924 created a large perma- 
nent advisory body to advise the Minister of Transport in re- 
spect to his powers and duties relating to the London traffic 
situation. In 1926 this committee was authoii/ed to discicss 
with the various companies and municipalities concerned 
whether further co-operation or combination was possible and 
desirable. It produced in 1927 the Blue Report, which con- 
tained a concrete projxrsal for co-ordinating the metropolitan 

38. Op. dt. Vu8. 
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transport facilities by creating a reg;ulated monopoly which 
would be predominately private. For five years there ensued 
sharp discussion whether transport consolidation, which every- 
body agreed was necessary, should be worked out on the basis 
of private or public ownership of the properties. 

In 1929 the Conservative Government introduced bills per- 
mitting consolidations of the major interests in the London 
transport field. This affected largely the transport interests of 
the London County Council and the lx)ndon Traffic Combine. 
These bills were dealt with by private procedure, and the 
Labour Opposition bitterly attacked them as authori/.ing pri- 
vate monopoly. 

The General Election of May 1929 placed a minority labour 
Government in power. Herbert Morrison became the new 
Minister of Transport, and at his direction the consolidation 
bills were dropped. Morrison liegan, however, to work rm his 
proposal for the public ownership of London transport facili- 
ties in the hands of a Public Trust' appointed by the Minister. 
This was in 1930-1. He shortly converted his colleagues to his 
views. In his book on transport he states his reasons for 
selecting this particular program, as follows: (a) modern So- 
cialist thought, and his own municipal experience; (b) the 
advocacy of this type of institution (Public Trust) in the Lib- 
eral Party’s volume Britain’s Industrial Future; (c) the prece- 
dent of the Central Electricity Board with which as Minister 
of Transport he was familiar. It should be added, hoivever, 
that there is no evidence in the debates that the ranks of the 
Labour Party or others looked on the Central Electricity Board 
or the British Broadcasting Corporation as models to be copied 
in the transport field. 

There was sharp Conservative opposition to Morrison’s plan. 
This attacked the taking away of private property rights aiul 
the creation of public ownership. It was pointed out that the 
establishment of the Central Electricity Board and the Grid 
had not involved the expropriation of jiroperty, nor had it 
taken from producing concerns the management of their 
property. The proposed administrative structure was also at- 
tacked. It not only placed excessive power in the hands of the 
Minister of Transport but, through his appointment of the 
39. HeH>eri Morrison, Soriatisation and Transport (1933). 
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members of the governing board and his review of their deci- 
sions, political considerations would dominate the administra- 
tion of these vast services. This fear was almost certainly due 
to the fact that the Minister of Transport was a representative 
of the Labour Party. 

Before the transport bill got very far, the Labour Govern- 
ment fell. It was replaced by Ramsay MacDonald’s National or 
Coalition Government. The new Minister of Transport, P. J. 
Pybus, was unable to resist the pressure toward reform of the 
London transport situation. It would have been politically 
hazardous to drop the Morrison bill, but the new Government 
made certain changes in it designed to quiet the fears of those 
who foresaw the concentration of power over London transport 
in the hands of the Minister. These changes were two in num- 
ber: First, the new bill called for an electoral college to choose 
the Ixiard which was to operate London passenger transport; 
this was in lieu of appointment by jhe Minister. Second, the 
new bill gave to the Railway Rates 'Tribunal instead of to the 
Minister of Transport the power to compel the operating board 
to provide new or better facilities or services and to review 
its rates on complaint. Thus modified, the London passenger 
transport bill was passed in 1933 under the final sponsorship 
of a new Conservative Minister of Transport, Oliver Stanley. 
Thus the bill in its final form was the product of the joint 
or consecutive effort of all the English parties. 

The staiiile created the Ixmdon Passenger Transport Board, 
whicli took over the ownership and operation of all the con- 
cerns which jrrovided transport facilities within the metropoli- 
tan area of nearly 2,000 square miles. The owners were com- 
pensated w'ith stock in the new corporation, and a fixed return 
was guaranteed by the statute. 

b. Structure and personnel 

The Lxtndon Passenger Transport Board is a public cor- 
poration. It is appointed as we have seen by an electoral body 
known as ‘appointing trustees,’ and it has been said that these 
appointing trustees, while no doubt eminent in their own fields 
of work, are so very ‘non-political’ and ‘impartial’ that they 
know nothing w'hatever about the possible merits and demerits 
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of possible candidates. These trustees are chosen, one each by 
the following; the chairman of the London County Council, a 
representative of the London and Home Counties Traffic Ad- 
visory Committee, the chairman of the Committee of London 
Clearing Bankers, the president of the Law Society, and die 
president of the Institute of Chartered Accountants. 

The London Passenger Transport Board consists of a chair- 
man, a vice-chairman, and five members. The chairman is a full- 
time officer and to this important post Lord Ashfield, previously 
head of the Traffic Combine, was appointed. He receives a 
salary of 2,500. The vice-chairman is also a full-time officer, 
and to this position Mr. Frank Pick, who had been managing 
director of the combine, was appointed at a salary of £10,000. 
Not only are these salaries high, but they are relatively high. 
The Minister of Transport receives £5,000, while the head of 
the civil service receives £3,000. The chairman and vice-chair- 
man serve for seven-year terms. The five other members, ap- 
pointed for terms of three and five years, serve part-time, at an 
annual salary of £750. Only one of these, Mr. John Cliff, for- 
merly assistant secretary of the Transport and General Work- 
ers Union, has any special assignment. He is in charge of labor 
relations. The statutory qualifications for mcmberslii]) are ‘ex- 
perience and capacity in transport, industrial, commercial or 
financial matters, or in the conduct of public affairs.’ Two 
members must have had a minimum of six years’ experience 
in local government in the Ixindon area. Members of Parlia- 
ment are ineligible. Dismissal is by the Minister of Transport 
after consultation with the ‘appointing trustees,’ but only for 
incompetence or misconduct. 

c. Powers and functions 

It is unnecessary to set out in detail the comprehensive 
duties of the London Passenger Transport Board. Their func- 
tions fall into three categories: First, they own and operate 
the great transport system turned over to them. Second, they 
must make this transport system adequate to the public needs, 
which means providing necessary extensions and improvements. 
Third, they must meet the heavy statutory requirement of the 
payment of a guaranteed interest of 4 per cent on stock held 
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by former owners. This presents a serious problem somewhat 
reminiscent of the one created by the standard revenue re- 
quirement imposed on the rate-making powers of the Railway 
Rates Tribunal.*® The statutory interest requirement makes it 
exceedingly difhcult for the Ix)ndon Passenger Transport Board 
to handle its labor relations fairly and still find money for 
necessary extensions. 

d. Relations with other agencies or departments 

Under the original Morrison bill the Minister of Transport 
would have exercised important powers over the Ix)ndon Pas- 
senger Transport Board. He would have appointed its members 
and reviewed on appeal its decisions with respect to rates and 
facilities. But these powers, as we have seen, went elsewhere. 
The Minister, therefore, exercises no direct control over the 
board. He will answer questions in the House of Commons on 
the London Passenger Transport Board, but he gets his answers 
from the board, and he disclaims all responsibility for its activi- 
ties. As a matter of comity the board would be likely to discuss 
important changes in its broad policies with the Minister of 
Transport, but it is not obligated to do so. All safety regula- 
tions apjtlicable to vehicles and common carriers are under the 
control of the Minister. These apply automatically to the trans- 
jjort units operated by the board. 

Nor does Parliament have any direct contacts with the board, 
or control over its administration. There is little opportunity 
for Parliamentary discussion of its affairs. Members may, of 
course, direct questions to the Minister on the general ade- 
quacy of the transport facilities in the various districts, and 
this may be a means of airing grievances and exerting pressure; 
but it is not a substitute for direct political responsibility. The 
board does, however, have to come to Parliament for financial 
aid from time to time. It could not normally undertake any 
large-scale scheme, such as the extension of a subway, without 
financial assistance. Requests for such assistance give Parlia- 
ment an opportunity to discuss the board’s business. There are 
other matters such as the alteration of subway or tramway 
routes, for which Parliamentary approval is needed. These mat- 
40 . Supra, 519 . 
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ters turn up in the form of Private Bills or Provisional Orders, 
and again provide a chance for discussion. In the by and large, 
however, there is no direct Parliamentary supervision of the 
board’s business, nor does Parliament show any signs of wish- 
ing to exercise such control. 

The board has some formal contacts with the traffic commis- 
sioner of the metropolitan area. Every route upon which it 
operates within the area of its legal monopoly must be ap- 
proved by him. It is not necessary, however, for the board’s 
vehicles to be individually licensed. 

We have seen that in 1924 the London and Home Counties 
Traffic Advisory Committee was set up to advise the Minister 
of Transport with respect to his powers relating to Ixrndon 
traffic. This committee was modified by the Act of 1933 and 
now has two members appointed by the London Passenger 
Transport Board. It has special duties with reference to the 
board, ‘including the duty of making representations to the 
Board with respect to any matter connected with the services 
or facilities provided by the Board in the I.ondon T raffic Area 
which should, in the opinion of the Committee, be considered 
by the Board, and provision is made for joint meetings of the 
Advisory Committee and of the Board with a view to facilitat- 
ing interchange of views with reference to any such representa- 
tions or with reference to any matter of common interest.’ The 
committee has not, however, been a very efficient ventilator of 
public opinion. 

The board is sensitively alert to the importance of its rela- 
tions with the public. It has a highly efficient public relations 
department, which handles with care and studied courtesy tlie 
many complaints which pour in. This work has been so skil- 
fully handled that the board has been able to maintain cordial 
and friendly relations with its patrons. There have sprung up 
numerous local committees of different classes of transjrort 
users, and the board keeps in contact with these. 


e. Appraisal and comment 

Three major criticisms have been directed against the Lon- 
don Passenger Transport Board. The first is aimed at the 
weird method by which the board is appointed. Few students 
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of public administration approve the institution of ‘appointing 
trustees,’ but there is no common agreement on an alternative 
method. The second criticism is directed against the policy of 
setting up an agency to operate an imjwrtant public service 
and then saddling it with excessive financial obligations. The 
two tasks of administering the service efficiently and remunerat- 
ing the former owners ought not to be tied togetlier. The third 
criticism bears upon the problem of the board’s responsibility, 
and here opinion is sharply divided. In the main it favors the 
present arrangement under which the problem of political 
control over the board is solved by having no political control; 
but there is a feeling in many quarters, and especially in the 
Labour group, that so important an agency ought not to be 
free from responsible control. The practical aspects of this 
irresponsible status of the Iroard were strikingly brought out 
during tlie Loiuhin bus strike of 1937. The efforts of labor to 
h«»ld the Minister of Transport responsible for the conditions 
out of which the strike grew completely failed. The Minister, 
with complete justification, disclaimed any resjxinsibility. The 
board denied the strikers’ demands on the ground that it could 
not meet tiiose demands in addition to tlie statutory financial 
obligations imposed on it. There seemed to be no point at 
which effective pressure could be brought to bear. 

The london Tasscngei Transjwrt Hoard is generally re- 
garded as one of the most successful operating agencies in the 
British government. It has provided an effective solution to a 
very difficult and complex problem. It seems probable that it 
will serve as a model for other governing boards which may 
be set up to take over other socialized enterprises as they may 
emerge. It is freely predicted that the Britisli main-line rail- 
ways will sooner or later wind up under this type of public 
ownership and control. 

B. Semi-,\utonomoi!S Boards to ’Take Politics out of 
Politics’ 

l. the KKITISII BRO.ADCASTINC CORPORATION 

Tlie public service boards thus far discussed were made au- 
tonomous, or nearly so, in order to protect the day-to-day 
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administration of important public services from political 
pressure. Autonomy in these cases seems eminently sound and 
has worked well. There were the same reasons for giving the 
British Broadcasting Corporation a status of semi-independence, 
since radio broadcasting is a highly technical enterprise: but 
in organizing the British Broadcasting Corporation there was 
also present a strong desire to ‘take politics out of politics.’ 
This represerits a hopeful effort to inject impartiality and non- 
partisanship into a field in which the decisions made and poli- 
cies formulated can hardly escape having political and partisan 
implications. 

a. Background of the British Broadcasting Corporation 

The first regular daily broadcasting in England began in 
1922, and in the same year the British Broadcasting Company 
was incorporated. By the Postmaster General it was given a 
license running to January 1, 1925, to operate eight stations 
with daily programs. This cautious start was colored by the 
highly experimental state of the broadcasting industry, by the 
complete chaos into which broadcasting had fallen in the United 
States under a system of numerous privately owned and com- 
peting stations, and by the fact that American companies were 
producing large surpluses of radio apparatus whit h British pro- 
ducers feared might be dumped on the British market. The 
British Broadcasting Company was an association of manu- 
facturers of wireless apparatus. To compensate them for the 
risks of undertaking national broadcasting they were given a 
monopoly in providing service and in supplying receiving sets. 
The company’s dividends were limited to 71^ per cent and 
they were forbidden to broadcast commercial advertising. The 
Postmaster General licensed all receiving sets at a fee of ten 
shillings per year; half of this revenue went to the company, 
and licenses were issued only for apparatus bearing the standard 
mark of the company. O’Brien points out that three elements 
in this arrangement were destined to persist: the complete con- 
trol by the government over the ether; the esublishment of a 
monopoly in broadcasting; and revenue from listeners instead 
of from commercial advertisers.** 


41. Op. cit. 99 f. 
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The British Broadcasting Company experiment was watched 
witlt keen interest. Two departmental committees, the Sykes 
committee in 1923 and the Crawford committee in >985, 
studied the operation of the system and made proposals for 
greater government control. The Crawford committee proposed 
the creation of a public corpioration to serve as a ‘trustee for 
the national interest in broadcasting,’ and the committee’s re- 
port formed the basis of the Government’s proposals made in 
1926. In proposing the bill with the public corporation at the 
heart of it, the Minister stated that this governing body ought 
to have the maximum of freedom which Parliament was pre- 
pared to concede. He added that the Government wished that 
the corporation ‘should in every respect be given the greatest 
possible latitude in respect to the conduct of their own affairs.’ 
Opinion in Parliament and elsewhere supported this view. In 
fact, it was feared that the new public corporation would be 
too subservient rather than too inespolisible. With this back- 
ground the British Broadcasting Corporation was set up with 
a charter to run for ten years. This charter was not created by 
act of Parliament, but the corporation was given a Royal Char- 
ter of Incorporation. 

In 1935, just before this charter expired, die Ullswater com- 
niiitcc, composed of persons from all the major parties, was 
set up to study and report on how broadcasting should be car- 
ried on after the ten-year charter had expired. The committee 
recommended renewal of the charter for ten years with a few 
rather important changes. The new charter came into effect in 
1937, and forms the basis of the present system. 

b. Inslilulional asliects of the British Broadcasting Corporation 

The British Broadcasting Corporation is managed and op- 
erated by a board of seven goverimrs; before 1937 there were 
five. These are appointed by the Crown for terms of five years, 
which means that they are in fact chosen by the Prime Minister 
in consultation with the Postmaster General. They are remov- 
able at will by the Crosvn in Canincil. The charter does not 
specify the qualifications of members, but there was an implied 
understanding that the governors should not be specialists or 
representatives of particular groups, but should be persons 
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of general good judgment and high ability. There has, in fact, 
been a heavy proportion of elderly, conservative persons, and 
the charge is heard that appointments to the board have been 
used to reward retired politicians. The chairman of tlie Board 
of Governors receives £3,000. The governors do not operate 
the British Broadcasting Corporation, but exercise only gen- 
eral supervision. The director general really manages the 
corporation. He is reputed to receive a salary of £6,500, and is 
at the head of a staff of over 2,000 persons. This staff is not 
unionized nor is it recruited under the Civil Service Act, and 
there have been criticisms on both tliese points. 

c. Powers and duties 

The work of the British Broadcasting Corporation need not 
be described in detail. It is a public corporation set up for the 
purpose of running as a government monopoly a great public 
service. It is to perform this duty in the best interests of the 
nation as a whole. It is responsible for the production, mainte- 
nance, and planning of radio programs. It has no shareholders 
and makes no profits. Its only source of income is from the 
license duties on receiving sets still fixed at ten shillings pci 
year. 

d. Relations with the government 

The restrictions and requirements which appear in the Brit- 
ish Broadcasting Cor|ioratioii’s charter make the corporation 
appear as a subordinate body. First, it operates under a Royal 
Charter and a Royal Liccn.se which run for fixed periods, must 
be periodically renewed, and are revocable at any time by tlie 
Crown. Second, the charter compels the corporation to broad- 
cast anything which any government department requires to 
be broadcast. Third, it is required to abstain from broadcast- 
ing anything to which the Postmaster (General objects. Fourth, 
in times of emergency it must place itself wholly at the dis- 
posal of the government. During the General Strike of 1926, 
before the corporation was set up, the government took over 
the entire broadcasting system and used it with great effect. 

If one turns from these charter provisions to a study of the 
realities of government control, it becomes clear that the British 
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Broadcasting Corporation is virtually an independent institu- 
tion. It is free from interference with its day-to-day administra- 
tion, and no Government under normal circumstances would 
dare to interfere with it. The Postmaster General is responsible 
to Parliament for the British Broadcasting Corporation’s ‘gen- 
eral policy' and must see that the corporation keeps within its 
license and its charter; hut any vigorous or arbitrary exercise of 
this general power of supervision is held in check by the 
consensus of opinion that anything approaching a ‘totalitarian’ 
radio system would be a public menace and that no Govern- 
ment should have the chance to exercise partisan censorship. 
Suspicion of Government domination is most likely to arise 
in connection with the arrangements for broadcasting political 
speeclies. These political programs have been left entirely in 
the hands of the corporation. No Government has ever inter- 
vened to ask for more political speakers, tliough the Labour 
Party has sometimes complained of the ^mall number of speak- 
ers allotted to it. Extreme conservatives have protested against 
what they regard as a ‘red’ bias in some of the broadcasts, but 
the British Broadcasting Corporation has fairly successfully 
handled this difficult jrroblem. In choosing party speakers for 
jxilitical broadcasts it has usually relied upon the advice of the 
main party organization, and this has sometimes meant that 
party members who were ‘not quite regular,’ like Mr, Winston 
Churchill a few years back, found it difficult to get on the air. 
These traditions of British Broadcasting Corporation inde- 
jjendence do not, of course, mean that hints from Whitehall 
may not influence informally the policy of the corporation. The 
corporation is fully aware of the fact that its autonomy depends 
iqxm its never outraging the feelings of the Government or 
Parliament. Within these limits, however, it has very broad free- 
dom of action. 

With regard to its finances, the British Broadcasting Cor- 
poration is self-contained. 'It makes a contribution to the 
7'reasury each year, but the revenue and expenditure of the 
broadca.sting service do not form part of the national finances 
under the control of the Chancellor of the Exchequer, nor do 
tliey find a place in the Budget.’ “ 

\V. A. Rubsdti. ‘The Briiish Hroadiiisting C.(n'i>«ratinn,' in \V. A. Robson 
(ed.), Public Enterprise (1937). 79. 
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Parliament has little opportunity to discuss the affairs of 
the British Broadcasting Corporation. The Postmaster General 
is responsible only for the corporation's general policy, and 
the Speaker will rule out of order all questions regarding par- 
ticular items in programs or routine administrative matters. 
This taboo extends to nearly the whole field of broadcasting. 
Parliament does indulge in extended debate on the British 
Broadcasting Corporation at the lime of the renewal of its 
charter. It then calls for detailed information regarding the 
corporation’s work and future, and it may easily be that this 
sort of periodical check-up is the most effective way of enforc- 
ing the corporation’s ultimate responsibility. 

The British Broadcasting Corporation maintains only vague 
and remote contacts with the public. It has a Comptroller of 
Public Relations, but his job is to organize publicity. It makes 
no systematic effort to find out whether the broadcasting services 
are satisfactory or not. ‘Fan mail’ is, of course, voluminous, but 
it is notoriously unreliable. Many thoughtful persons believe 
that the British Broadcasting Corporation should set up an 
efficient public relations department, like those which have 
been so successful in some of the other public service boards. 
The corporation does try to maintain contacts with professional 
workers and with organizations in special fields. To this end it 
has set up advisory committees both central and local, which 
deal with religion, music, charitable appeals, and spoken Eng- 
lish; and there is a Central Council for School Broadcasting. 
There is also a general advisory committee to discuss ques- 
tions of general policy. Robson states that this body consists of 
about thirty ’Eminent Victorians leavened with a few Edward- 
ians and presided over by the Arclibishop of York.’ Nothing 
very new or startling is likely to emerge from its deliberations. 

e. Appraisal and comment 

Various criticisms have been urged against the British Broad- 
casting Corporation: 

The first turns upon the question t)f the corporation’s re- 
sponsibility— a matter widely discussed. The Ullswater com- 
mittee in 1936 approved the general status of the corporation, 
43. Ibid. loa. 
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but contended that the Postmaster General was not the most 
suitable Minister to be ‘responsible for the cultural side of the 
broadcasting.' It believed tliat this responsibility should go 
to a Cabinet Minister, preferably a senior member of the 
Cabinet who was not burdened by heavy administrative duties. 
This proposal aroused vigorous protest. It was cogently urged 
that the Postmaster General is not responsible for the cultural 
side of broadcasting and that it is highly undesirable that any 
Minister should be. There is very little fear that the British 
Broadcasting Corporation will become an arbitrary and irre- 
sponsible body. Robson says: 

The B.B.C. is almost overburdened with a sense of responsi- 
bility. One sometimes has the impression that because it is not 
answerable to one particular body, it feels itself to be answerable 
to everyone for all its actions. Its fits of excessive caution are doubt- 
less due to a belief that nothing must be said or done which would 
give offence to powerful institutions or interests which may start 
a cry of ‘Down with the B.B.C.’ *♦ 

Second, there is criticism of the make-up of the governing 
board on the ground that it is not representative of the tastes 
and desires of the general mass of the people. It is composed 
of many aged and highly conservative persons whose in- 
fluence, even though indirect, is reflected in the character of 
radio programs. 

Third, the financial arrangements between the British Broad- 
casting Corporation and the Treasury have been attacked. A 
very substantial amount of money is collected from the taxes 
on receiving sets. It is felt that the Treasury keeps too much 
of this, and that the corporation is not allowed sufficient funds 
for the improvement and expansion of its service and for the 
carrying on of experimentation. Why, it is asked, should radio 
listeners be heavily taxed to raise money for general Treas- 
ury use? 

Fourth, there is sharp criticism of the personnel arrange- 
ments in the staff of the corporation. The methods of recruit- 
ment are not systematized. They are not governed by the 
civil service, and the salary scales are irregular. The director 
general has prevented the unionization of the staff, and other 
44. Ibid. 91, 
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charges of arbitrary treatment have been directed against him. 
It is urged that if the corporation is not to be made a part of 
the civil service, and it is generally agreed that there are strong 
reasons against this, its staff arrangements should at least be 
standardized and its rates of pay brought into proper relation 
to normal civil service salaries. 

The question is frequently raised whether there ought to be 
a completely centralized broadcasting monopoly. No one favors 
private competition with the British Broadcasting Corporation. 
Robson, however, proposes a plan for decentralization by which 
autonomy in the matter of radio programs would b,e given to 
regional authorities, each one of which would have its own 
wave lengths. This would permit a wider variety in radio 
programs and permit a larger and more diversified body of 
radio talent. Robson emphasizes, however, that these regions 
should not attempt to rely upon local talent for their pro- 
grams.*" 

It may be suggested in conclusion that the British Broadcast- 
ing Corporation has proved an efficient and on the whole im- 
partial administrator of a service in connection witli wliich 
individual likes and dislikes loom large. If it has tended to play 
a bit safe rather than to be unduly venturesome, it has probably 
thereby escaped serious trouble. Many problems regarding its 
policies have not been finally settled. There seems, however, lo 
be no serious dissatisfaction with it or any indication that it 
will be replaced by any other type of agency or form of control. 


a, THE POOR LAW COMMISSION 1854-47 

A brief comment upon the Poor Law Commission, an unsuc- 
cessful experiment of the early nineteenth century, is not 
wholly irrelevant at this point. It represented the first attempt 
in England to place an important social statutory power in the 
hands of a body completely independent of Parliament. It is 
an early and classic example of an attempt to ‘take politics out 
of politics.’ As such it forms an interesting bit of background 
against which to view the Unemployment Assistance Board, 
which we shall presently discuss and which stands out as an 
interesting instance of making the same mistake twice. 

45. Ibid. 83 f. 
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A Royal Commission (1838-4) inquired into the adminis- 
tration of the Poor Law and it accumulated a mass of evidence 
showing the inconsistency, inefficiency, and maladministration 
in the local parishes, whose task it was to deal with the poor. 
There were no common standards; each parish worked quite 
independently, and there was no central supervision of any 
kind. The Poor Act of 1834 was based on the report of this 
Royal Commission. Its chief provisions are described by Sidney 
and Beatrice Webb; 

The chief operative provision was that for the establishment of 
a new Government Department, not under a Minister who could 
answer for it in Parliament, but under three salaried Commission- 
ers with a Secretary, none of whom were permitted to sit in Parlia- 
ment: they were empowered to appoint assistant commissioners and 
a clerical staff, and to issue mandatory rules, orders and regulations 
to the local Poor Law Authorities.*® 

The commissioners were to be app>ointed by the government, 
the chairman receiving a salary of £2,000. The commissioners 
were to be guided by the principles set forth in the report of 
the Royal Commission. They were given other supervisory 
powers over local Poor bodies, but they were not empow- 
ered to intervene in individual cases and order relief. The 
Royal Commission gave its reasons for creating this independ- 
ent and irresponsible body rather than placing the adminis- 
tration of the Poor I.aw in the hands of the goverment itself: 
(i) Vigilance and economy would be relaxed under direct 
governmental control; (2) workhouses might be ntade so com- 
fortable as to cease to be objects of terror; (3) candidates for 
political power would bid for jxrpularity by promising to be 
good to tlie jKXtr. Independence would take the issue of jroor 
relief out of (lolitics. The Royal Commission believed, in 
other words, that ‘political’ management would not be strict 
enough, would not be ruthless enough, would not, in short, 
carry out the drastic recoiiiinendations of the commission with 
regard to the administration of the Poor Law. 

The Poor Law Commissioners were exceedingly unpopular, 
and although this unpopularity was not due to their status and 
organization, attack was directed against the whole scheme 

4(5. Poor Imw His(<try (igsg). Part it, vol. i, loi. 
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which allowed ‘autocratic and tyrannous’ practices. In 1841 the 
commission’s powers were due for prolongation; Disraeli led 
the assault against it, ‘eulogizing the superiority of the im- 
memorial local Government of England over the interferences 
and blunderings characteristic of a centralized bureaucracy.’ 
No one was responsible for the commissioners in the House 
of Commons. Endless examples of individual cases of hardship 
were brought up, and no real answer could be given. After a 
general election, the commissioners’ life was finally prolonged 
till 1847. Then it died, amidst a storm of abuse, unregretted. 

During its lifetime it was, as a contemporary commentator 
put it, ‘exposed to the insults of all the refuse of the House of 
Commons without the power of defending itself; and . . . had 
as its chief opponent the Secretary [of the commissioners] 
without the power of dismissing him.’ Say the Webbs: ‘The 
case of the Poor Law Commission has become a classic example 
of the absolute necessity of definite Ministerial responsibility in 
Parliament for every executive Department without excep- 
tion.’ Says Walter Bagehot: ‘The experiment of conducting 
the administration of a public department by an independent 
authority has often been tried, and always failed.’*® In 1847 
the administration of the Act of 1834 was placed in the hands 
of a new Poor Law Board (which, in fact, never met) witli a 
president who was lesponsible to Parliament. It was later 
merged into the Local Government Board. 

3. UNEMPI.OYMENT ASSISTANCE BOARD *“ 

a. Background of the Unemployment Assistance Board 

The Labour Government fell in 1931 in a crisis precipitated 
by unemployment relief. The Party itself split on the issue, 
and the National or Coalition Government took ollicc. Tlie 
question of the ‘dole’ became acute. The new Government 
made a 10 per cent cut in the dole and set tip a rigid ‘family 
means’ test for the payment of ‘transitional benefits.’ These 
transitional benefits were payments made to those who had 

47. Ibid. 1R3. 

48. W. Bagehot, English Constilution (1886), i8g, 

49. Cf. J. I). Millctt, Thti hrili\h Vnrmploymcnl Assistance Board (1940). 
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exhausted the twenty-six-weeks’ statutory payments from the 
unemployment insurance fund, and by them recipients kept 
off local public relief for an additional twelve months. This 
family means test was the cause of fierce Parliamentary argu- 
ments as well as of street violence. It produced an acute feel- 
ing on the part of the unemployed that they were being un- 
fairly treated. Though paid without central funds, the transi- 
tional benefit was administered by the public assistance com- 
mittees of local authorities who were obliged by the statute to 
apply the family means test. The normal insurance payments 
were made at labor exchanges controlled by the Minister of 
Labour. 

The new policy created an acute problem in the field of 
administration. The policy itself was very unpopular, and its 
unpopularity was justifiably laid at the door of the central 
government. Moreover, the policy had to be administered in 
the main by local bodies, and many of^these were controlled 
by the Labour Party which opposed the policy. The result was 
unfortunate. There was a striking lack of uniformity in ad- 
ministration. In the areas controlled by the labour Party the 
unemployed got more relief than elsewhere. In certain extreme 
cases the central government had to take over the local public- 
assistance administration in order to get effective enforcement. 
Tile local committees were unpaid and jivoved susceptible to 
local pressure. Processions and meetings sometimes scared them 
into granting higher rates. 

The Government was forced to centralize the administration 
of unemployment assistance. The direct way to do this was 
to give the job to the Ministry of Labour. This, however, would 
have instantly concentrated popular wrath on the Government 
and on the very unpopular Minister of Labour, Sir Henry 
Betterton. Instead of doing this the Government created an 
independent Unemployment Assistance Board to take over 
the administration of the transitional benefits system. They 
sought thereby to do two things; first, to iron out the earlier 
irregularities; and second, to take the entire controversy over 
unemployment assistance out of politics. The circumstances 
under which the new board came into being were such as to 
arouse all possible suspicion. Tlie board was set up under 
Part II of the Unemployment Act of 1934, which was bitterly 
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opposed in Parliament by the Opposition. Its chairman was the 
unpopular Sir Henry Betterton, now thinly disguised as I,ord 
Rushcliffe, and it was very evident that the new ‘independent’ 
board was so constituted that it would carry out the highly 
unpopular policy of the Government in power. 

b. Structure and personnel 

The Unemployment Assistance Board is composed of a chair- 
man, deputy-chairman, and four members. One must be a 
woman. The chairman is paid £5,000, the deputy-chairman 
£3,000, and the other memliers £750. These salaries, deter- 
mined by the Treasury, must not total over £12,000. The mem- 
bers are appointed by the Government for long terms de- 
termined at the time of appointment, and they are eligible 
to reappointment. Members of Parliament are not eligible. 
The board determines its own quorum and procedure. It is 
the central agency in cliarge of an extensive system of local 
offices in which transitional benefits are administered by paid 
officers of the board, in place of the old unpaid public assistance 
committees of the local authorities. It represents, therefore, a 
high degree of centralization; some people think too high. The 
funds dispensed by the board come from the national Ex- 
chequer. The costs of administration are paid by the local au- 
thorities, who contribute the approximate amount which a 
centrally administered board saves them. 

c. Functions 

The Unemployment Assistance Board administers transi- 
tional relief. This is the relief given to those who are unem- 
ployed for from six to eighteen months. The Ministry of 
Labour’s labor exchanges administer insurance payments for 
the first six months of unemployment, while the local Poor 
Law authorities take over those who have been unemployed 
for more than eighteen months. The board accordingly has 
the duty of relieving a very large group of unemployed persons. 
It has considerable discretionary power, but this is limited by 
statutory conditions in regard to who is or is not entitled to 
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receive benefits. The board can alter the scales of allowances 
to the unemployed only with the consent of Parliament. 

The unemployed who are eligible apply to the board for 
assistance. After estimating their means as well as the resources 
of their families, the local board officers may grant relief ac- 
cording to the scales approved by Parliament. They may, in 
addition, require the unemployed person to go to a labor- 
training camp— dubbed ‘slave camps’ by some of the unem- 
ployed. There has been a great deal of friction and hard feel- 
ing over the means test, as well as over the camps. It is clear 
that the Unemployment Assistance Board is charged with 
duties of the most controversial, even explosive, type. 

Those who are aggrieved by the decisions of the board or 
its officers may resort to appeal tribunals, of which there are 
several distributed over the country. These are made up of an 
impartial chairman nominated by the* Minister, a member 
named by the Minister to represent the workers, and a member 
of the Unemployment Assistance Board itself. Only the chair- 
man receives a salary. The board determines the procedure of 
these tribunals. 

d. Relations to other agencies or departments 

The relations of the Unemployment .'Assistance Board to the 
Minister of I.abour arc somewhat confused. The Minister is 
not legally entitled to interfere with the day-to-day administra- 
tion of the board, or to direct its decisions. He must, however, 
approve some of the board’s acts and the Treasury must ap- 
prove payments made for work done by certain classes of work- 
ers. Otherwise the board appears free from direct Ministerial 
interference. Nevertheless tite board presents to the Minister 
of I.abour an annual report which he in turn presents to Parlia- 
ment, and this affords occasion for debate in which the Min- 
ister stands as the defender of the board in respect to its 
general policies. Thus the Minister is placed in a rather 
anomalous position. He cannot guide the board in any effec- 
tive way and yet he must defend it in Parliament. This might 
present no serious difficulties if the board's task were essen- 
tially non-cun truversial; as it is, the Minister has experienced 
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some very unhappy hours as a result of his vague responsibility 
for the board’s all too unpopular activities. 

The disadvantages of over-centralization have been mitigated 
in part by the setting up of some 130 advisory committees 
throughout England. These are appointed by the Unemploy- 
ment Assistance Board from a variety of local organizations and 
groups. They provide some elasticity in the local administration 
of unemployment assistance, and this has been felt to be 
helpful. 

e. Appraisal 

Perhaps the best judgment on the Unemployment Assistance 
Board is to be read in terras of what happened to it. Con- 
stituted as it was, it was bound to follow the main principles of 
the Government’s policy. It proceeded to set up a uniform 
system of administration. It then drew up standard scales for 
transitional benefit payments, got them approved by Parlia- 
ment, and in January 1935 put the new scales into effect. 
These imposed drastic cuts in the payments to families in 
depressed areas where relatively favorable treatment had pre- 
viously been meted out by Iabour<ontrolled local authorities. 
The new scales were greeted with an outburst of popular anger. 
There were riots, processions, and attacks on local oflicials; 
tlie offices of die Unemployment Assistance Board were stormed. 
A volume of protests came to Whitehall. Anxious and harassed 
members of Parliament brought case after case of acute liard- 
ship from the new scales to the attention of the Government. 
No one was foolish enough to assume that the new scales were 
the ‘non-political’ output of an impartial expert body. The 
attack was directed against the Government, and everyone 
seemed to agree that full responsibility must be assumed by 
the Ministers. 

The political storm was too much for the new Mini.ster of 
Labour, Mr. Stanley. He was in an exceedingly uncomfortable 
position, for he had to bear the brunt of the assault on a 
program for which he was not directly responsible. He tried 
hard to throw the responsibility onto the Unemployment As- 
sistance Board, but the debates in Parliament showed a very 
worried and harassed Minister beating a constant retreat. The 
outcome was complete surrender. The Government brought 



Boards to Take Politics out of Politics' 621 

unofficial pressure to bear on the Unemployment Assistance 
Board, and the obnoxious rates were withdrawn. Since then 
the board has been regarded as ‘independent’ only in name. 
In practice it works in close collaboration with the Minister: 
its status of independence is not important. 

The whole incident has clearly demonstrated the futility of 
trying to place the solution of a bitter political controversy 
‘above politics’ in an ‘impartial’ board. It simply does not 
work. 



IX 


SUMMARY AND APPRAISAL OF BRITISH 
EXPERIENCE IN THE REGULATION 
OF ECONOMIC ENTERPRISE 


It remains to pull together the salient points with regard to 
British experience in the regulation and management of eco- 
nomic enterprise. This may be done by grouping under separate 
headings the observations and conclusions which throw light 
upon the basic problems with which British statesmanship lias 
attempted to deal. 


I. TYPES OF AGENCIES AND VARIETIES OF TASKS 
ASSIGNED TO THEM 

We may begin with the question whether in the British ex- 
perience under review there has been any conscious effort to 
select a particular type of governmental agency to handle a 
particular type of job. Does British experience suggest any 
clear-cut principles which ought to govern the choice of one 
kind of governing body rather than another for the doing of 
particular kinds of work? No one familiar with British institu- 
tional history will be surprised to find that no clear and con- 
sistent set of conclusions can be drawn in this matter. This 
does not mean, however, that no correlations exist between 
the forms of British governing bodies and the jobs assigned to 
them, or that certain fairly definite trends may not be dis- 
cerned. In summarizing our conclusions on this it is unneces- 
sary to set up meticulously formulated classifications and defini- 

62a 
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tions which are likely to have clear meaning only to their 
author. It is enough to say that the kinds of work done by 
British agencies of regulation and control fall into three rather 
general divisions: First, in England as in the United States 
there are a large number of regulatory powers of a narrow 
variety which we describe as police regulations. The American 
term ‘police power' does not exist in the English political 
vocabulary, but American students of government are familiar 
with it. 'These police regulations comprise the many govern- 
mental restraints set up for the protection of health, morals, 
safety, good order and public convenience, and protection 
against fraud. These regulatory duties are usually assigned to 
the British Ministries. In some cases, however, such powers 
will be given to other governmental bodies which may be 
handling more impressive kinds of regulation. Second, a sub 
stantial body of British regulation may, for want of a better 
term, be broadly described as economic regulation. Perhaps in 
its inherent nature it does not differ sharply from police regu- 
lation, but it operates with somewhat wider sweeps and in the 
general field of industry and commerce. It comprises forms of 
control traditionally applied to public utilities, as well as more 
general and drastic regulations of economic enterprise. Third, 
the British government undertakes the ownership and man- 
agement of certain businesses and industries. The power exer- 
cised here is not that of regulating a privately owned enterprise 
in the public interest, but of operating directly a business which 
is owned by the government itself. 

For the exercise of these kinds of governmental powers there 
have emerged at least five different kinds of gosernmental 
bodies: First, there are the Ministries, the regular executive 
hierarchies which handle a vast number of the tasks under 
review. Second, there are the judicialized tribunals, approach- 
ing in their structure and functions administrative courts 
and set up to work in narrow' and specialized areas. These have 
not functioned to the satisfaction of all, and many thoughtful 
persons believe that even if retained they will not be multi- 
plied. Third, there are administrative tribunals, some inside 
and some outside tlie Ministries, which handle the bulk of the 
work in the field of economic regulation. These are less com- 
plicated and less sophisticated than the analogous .\merican 
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regulatory commissions. Fourth, there are what we have called 
the ‘guild’ bodies through which various industries are allowed 
to govern themselves through the sanctions of the law. They 
perform some of the duties of administrative tribunals, but they 
are not governmental bodies since they are composed of mem- 
bers chosen by private interests for purp>oses of industrial self- 
government, We have seen that the trend is away from this 
type of agency. Finally, there are the British public service 
boards, which are increasing in number. They operate the 
public services which the government feels can no longer be 
left in private hands and follow roughly the forms of business 
corporations. In some cases they have been set up for the 
purpose of ‘taking politics out of politics,’ in order to relieve 
the Government of embarrassment in the administering ol 
highly controversial or unpopular policies. It seems safe to 
predict that sooner or later British regulation and control of 
economic enterprise will come to be carried on by the Minis- 
tries, the administrative tribunals, and the semi-independent 
public service boards. 

A. Factors Determining the Choice of Type of Agency 
FOR A Regulatory Task 

It would be useful to know with assurance why Britisli gov- 
ernment has used one governmental form rather than another 
for a particular task of economic regulation or control. It has 
not been possible in this study to trace in detail the legislative 
history of the various British agencies, as has been done with 
the American regulatory commissions. Without the informa- 
tion which might have been drawn from Parliamentary de- 
bates and similar sources, the following tentative conclusions, 
based more upon speculation and inference than one might 
wish, are offered: 

First, it is safe to conclude that no very clear-cut or con- 
sistent principles have governed the selection of one form of 
agency rather than another. One docs not exjject such con- 
sistency in British practice. There has been a very large ele- 
ment of opportunism in the choice of British agencies for their 
particular tasks. They have been set up one at a time to deal 
with ad hoc situations. Sometimes the form of the govern- 
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mental body set up has been determined by historical or tradi- 
tional considerations. It is suggested, for instance, that if the 
British Post Office were being set up now the job would prob- 
ably be assigned to a semi-independent public service board 
built along the lines of the British Broadcasting Corporation. 
When the Post Office was created this form of organization 
was unknown, and the job was therefore given to a British 
Ministry. While certain trends are becoming established, it 
would still be very unsafe to conclude that when a particular 
kind of regulatory job emerges the British government will 
automatically assign it to a well-defined type of governmental 
agency. 

Second, pressure from interested groups has led in some 
cases to the selection of one kind of agency rather than another. 
Ill the field of road transfiort of goods, the Road and Rail 
.\ppcal Tribunal was set up as the ap]>eal authority rather than 
the Minister of Transport simply because the British trucking 
industry was afraid it would not get a square deal from the 
Minister. It has since come to regret this decision, and this 
fact may possibly shorten the life span of the tribunal. We 
have also seen that the extreme degree of guild control which 
is cmbodietl in the organization of the agricultural marketing 
hoards was chiefly owing to the political influence of the highly 
individualistic British farming interests. 

Third, the desire of the Government to escape responsibility 
for the administration of highly controversial [x>licies led to 
the setting up of the Unemployment Assistance Board with its 
status of virtual independence of Ministerial or Parliamentary 
control. In its original form it was to serve as a shock absorber 
to protect the Government from the inevitable criticism and 
attack which was bound to strike whatever agency undertook 
to administer unemployment assistance. The British Broad- 
casting Corporation was created partly, it is true, to secure the 
efficient management of a highly technical enterprise, but partly 
also to relieve the Government in power of the awkward neces- 
sity of being held responsible for the particular radio programs 
which w'ent on the air. 

Fourth, the semi-autonomous public service board has been 
set up to provide efficiency and flexibility in the administration, 
not of a relatively uncomplicated scheme of regulation, but of 
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an actual industry. Each board has been created to run a busi 
ness. It has been felt necessary to place these businesses, if they 
are to succeed, outside the highly stereotyped restrictions of 
the British Civil Service and what many feel to be the crip- 
pling restraints of the normal departmental bureaucracy. 

Fifth, there is in British experience, as in our own, an ele- 
ment of copying, of following precedent. This appears in the 
application to one governmental assignment after another of 
the formula of the public service board. More recently it looks 
as if the proposals made in the able report of the Milk Re- 
organization Commission in 1936 have been followed in the 
setting up of more than one agency to deal with the problems 
of a depressed industry. 

Sixth, the composition and powers of certain British agencies 
are the result of a desire to give direct representation in the 
regulatory process to interest groups, or in some cases to bal- 
ance these off against the public interest. Thus in many of the 
depressed industry agencies, as well as in the Railway Rates 
Tribunal, members must be chosen because they represent 
producers or workers or railways or shippers or some other 
particular interest group. 

In all this there is to some extent an adjustment of the forms 
of British agencies to the kinds of work they are asked to do, 
but the adjustment is still fairly rough. The final decision tin 
the kind of governmental body to be selected will continue to 
depend on many factors, and amongst these political con- 
venience looms large. There has not yet developed in F.ngland 
any consistent adherence to any carefully worked out theory 
of administrative structure and organization. 


II. MERGER OF DIFFERENT KINDS OF POWERS IN 
THE SAME AGENCY 

We have seen that one of the earliest and most persistent criti- 
cisms of the American independent commissions is that they 
represent a merger in a single body of powers which it is felt 
ought to be separately administered. They are charged with 
exercising at the same time the powers of the prosecutor and 
the judge, and this remains an unsolved problem in American 
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administration. To what extent does a similar problem exist 
in Great Britain? Do the British agencies of regulation and 
control merge powers commonly supposed to be incompatible? 
If tliey do, has this attracted British public attention, and what 
efforts or proposals have been made to deal with the problem? 

If this problem exists in England, it is not as a constitutional 
problem. The British Constitution repudiates the principle of 
the separation of powers, which is so vital a part of our Ameri- 
can constitutional system. It is built rather on the principle of 
legislative supremacy. If we find, therefore, in our analysis of 
the British agencies that a conscious effort has been made not 
to place certain kinds of powers in the same hands, we may 
know that this segregation results from the simple belief that 
it is expedient. It is not to be explained in terms of constitu- 
tional law. 

A. To \Vhat Extent Are Administrative or Managf.riai. 

Powers Separated erom Judiciai. or Quasi-Judicial 
Powers in British Administration? 

We look in vain in British governmental practice for any 
conscious separation of tlie quasi-judicial functions of regula- 
tion from the powers of administration and management. As 
a general rule tliey are merged in the same hands, cheerfully 
and without serious public concern, since any agency to which 
these supposedly ‘incompatible’ powers are assigned is felt to 
be effectively controlled either by Parliament or by the courts 
of law. Practically every British Minister is resjxmsible for the 
exercise of many quasi-judicial poirers including licensing, 
price fixing, the regulation of production quotas, and the like, 
as well as for narrower types of police regulation. These are not 
felt to be incompatible with the concurrent exercise of all 
sorts of other powers which are not quasi-judicial. 

At the same time the British judicial or quasi-judicial tribu- 
nals have not been asked to take on administrative or sub- 
legislative duties. There seems to be a recognition here that it 
is desirable to leave these tribunals free from the conflict of 
interests which might result from giving them other tasks. The 
Railway and Canal Commission, the Railway Rates Tribunal, 
and the Road and Rail Appeal Tribunal represent a conscious 
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isolation of the quasi-judicial function from other kinds of gov- 
ernmental responsibility. While each of these agencies in its 
own field exercises a certain amount of policy-determining 
power, this part of its assignment is incidental to its quasi- 
judicial work, and is decently camouflaged. 

The principle of segregation of adjudication from adminis- 
tration, which many American students regard as so important, 
is recognized in British practice by the setting up of appellate 
procedure to protect private rights which are subject to the 
jurisdiction of administrative oflScers in the exercise of judicial 
or quasi-judicial powers. These appellate tribunals are of three 
varieties: 

First, there are judicial or quasi-judicial appellate bodies 
created to review the quasi-judicial determinations of tlie regu- 
lar administrative officers. Examples of these are the Railway 
and Canal Commission, to which have been assigned some- 
what miscellaneous duties as a sort of appellate administrative 
court, and the Road and Rail Appeal Tribunal, which func- 
tions in the field of British motor trucking regulation. This 
type of specialized quasi-judicial tribunal is not common. As 
we have already seen, these two tribunals were each set up as 
the result of pressure from organized private interests who 
demanded special protection and tvere powerful enough to get 
it. It is unlikely that this kind of tribunal will be multiplied. 
There is no widespread belief in Great Britain that essential 
justice in dealing with private rights can be secured only in 
courts of law or in judicial tribunals .set up in imitation of 
them. Experience with the highly judicialized agencies in Eng- 
land has not been happy, and there is little disposition to allow 
judicialized agencies to make decisions affecting social and 
economic policy. Nor has there developed in England the 
belief, so costly and so paralyzing to the administration of 
justice in the United States, that fair play requires tliat a per- 
son be given two or three successive trials of the same cause 
even though each one is essentially correct and fair. An appeal 
is not allowed in England if the only reason for granting it is 
to calm the emotions of a litigant. It is virtually impossible 
to get into the English courts on any matters in the field of 
economic regulation except on pure questions of law, and it 
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is not always possible to get into a British court even on a 
question of law. 

Secondly, appellate administrative tribunals have been set 
up in Great Britain to review the decisions and orders of ad- 
ministrative officers. In many cases a Cabinet Minister serves 
as an appellate tribunal for this purpose. This is true even 
when the original decision was made by one of his own subordi- 
nates, as in the case of appeals in the field of road passenger 
transport. The findings and decisions of non-departmental 
agencies are in some cases appealed to the Minister. This is 
true with respect to decisions made by the Electricity Commis- 
sioners and by some of the regulatory bodies set up to deal 
with depressed industries. In tlie same way the Electricity Com- 
missioners act as an appellate body to pass upon various deci- 
sions made by the Central Electricity Board. 

Thirdly, arbitral bodies are very frequently used in British 
administrative practice and with great success. There are almost 
countless situations in which the statutes require, permit, or 
encourage resort to an impartial arbiter. In some cases where 
appellate jurisdiction lies in a British Minister he may, in order 
to ensure not only fairness but the appearance of fairness, ap- 
point such an arbiter to hear the appeals and make a recom- 
mendation. 

Wc have indicated the extent to which British practice ap- 
jjears to have embodied a formal separation of the quasi-judicial 
function from other functions which might impair the im- 
partiality or detachment of the adjudicator. While the issue has 
never been acute, there has been a certain amount of responsi- 
ble criticism directed against the merger in the same agency 
of administrative and quasi-judicial powers. This we may now 
summarize. 

B. Crjticis.m Dirkcted against Mergers of Administrative 
AND QuASI-JuDICIAI, POWERS 

There has been desultory criticism directed against certain 
British agencies on the ground that they act both as judges and 
litigants in the same case. The Port of London Authority has 
been criticized for refusing to license new dockyard facilities 
in the Port of Ixindon when those facilities would inevitably 
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compete with the docks owned and operated by the authority 
itself. It has been urged that the decision should be placed in 
other hands. Similarly a number of the agricultural marketing 
boards exercise the quasi-judicial authority to deny licenses to 
would-be competitors. These accusations of bias have cogency 
but not great importance, since the alternative to the present 
arrangement is likely to be complete government monopoly. 
The rights at stake are precarious, and if they are to some 
degree sacrificed to the government interest, no serious damage 
is done. 

The most important and conspicuous attack upon the merger 
of judicial and quasi-judicial powers with other incompatible 
powers is to be found in Lord Hewart's book, The New Des- 
potism, published in 1929. This was a vigorous and well- 
documented attack on what Lord Hcwart regarded as the evils 
and resulting injustices of British bureaucracy. There were 
two major counts in the indictment. The first was directed 
against the delegation of legislative power to the Ministers and 
to certain other agencies, such as the Electricity Commission- 
ers. This delegation goes to the extent of allowing the Minis- 
ters to change by order the provisions of a Parliamentary 
statute itself. The second attack was against the vesting in 
public officials ‘to the exclusion of the jurisdiction of the cotirts 
of law, the power of deciding questions of a judicial nature.’ 
Administrative justice was said to be of a hole-and-corner va- 
riety, and justice was denied by giving finality to the judicial 
or quasi-judicial decisions of administrative officers. 

Within a week after the publication of l.ord Hewart’s book 
the Committee on Ministers’ Powers was set up to explore the 
entire problem and bring in a report. The report of the com- 
mittee was made in 1932, and is a document of lasting interest 
and value to students of public administration and public law. 
The committee’s recommendations were intended to meet the 
two main points of attack which had been made in The New 
Despotism, at least as far as the committee felt they needed 
to be met. The first recommendation dealt with the delegation 
of legislative powers to Ministers or other governmental betdies. 
It did not propose the abandonment of such delegations, since 
it believed they were essential to the normal processes of ad- 
ministration. It did, however, suggest a number of safeguards 
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with which delegations of legislative power might be hedged 
about in ‘all but the most exceptional cases.’ First, the precise 
limits of the law-making power which Parliament intends to 
give to a Minister should be made clear and precise; second, 
Ministers should not be given power to modify provisions of 
Acts of Parliament ‘except in the most exceptional cases’; 
third, the validity of Ministerial regulations or orders of a 
legislative nature should be open to review in the courts, save 
in exceptional cases of an emergency character; fourth, elabo- 
rate and uniform procedure should be followed in issuing 
rules and regulations so that all relevant rights may be pro- 
tected; finally, rules and regulations should be laid before 
Parliament for twenty-eight days to afford opportunity for dis- 
allowance. 

The second part of the committee’s report dealt with the 
judicial and quasi-judicial powers given<to Ministers and other 
administrative bodies. Here it made five proposals: First, judi- 
cial powers should not be conferred on Ministers save in the 
mast exceptional cases. If it is necessary to delegate them, they 
should be exercised through a Ministerial tribunal rather than 
through the Minister personally. This procedure shottld cer- 
tainly he followed whenever the Minister in exercising such 
judicial function would also have a ‘departmental interest’ at 
stake which might create a bias. Second, quasi-judicial decisions, 
in contrast kj judicial decisions, projierly belong to the Minis- 
ters rather than to Ministerial tribunals or courts of law. In 
the committee’s terminology, a quasi-judicial decision is char- 
acterized by the presence of a major element of discretion, and 
thereby differs from a judicial decision in which this clement 
of discretion is either lacking or trivial. The committee was 
con.scious, however, that this exercise of quasi-judicial power 
by the Minister presents a problem. It declared that ‘the first 
and most fundamental principle of natural justice is that a 
man may not be a judge in liis own cause.’ It realized that 
Ministers will occasionally be placed in this jrosition and ac- 
cordingly made a very interesting proposal to govern the cases 
where the Minister’s interests as a dejjartment head would be 
likely to disqualify him as a judge. This proposal is as follows; 

. . . We think, however, that before Parliament entrusts a Minis- 
ter with the (wwer and duty of giving quasi-judicial decisions as 
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part ’of a legislative scheme. Parliament ought to consider whether 
the nature of his interest as Minister in the carrying out of the func- 
tions to be entrusted to him by the statute may be such as to dis- 
qualify him from acting with the requisite impartiality. The com- 
parative importance of the issues involved in the decision will, of 
course, be a relevant factor. Where it appears that the polity of the 
Department might be substantially better served by a decision one 
way rather than another, the first principle of natural justice will 
come into play, and the Minister should not be called upon to 
perform the incongruous task of dealing with the judicial part of 
the quasi-judicial decision as an impartial judge, when ex hypo- 
thesi he and his Department want the decision to be one way 
rather than another. We recognise that this kind of case may be 
rare, but it is a real possibility. In such a case the judicial func- 
tions which must be performed before the ultimate decision is 
given and on which that decision must be based should be en- 
trusted by Parliament to an independent Tribunal whose decision 
on any judicial issues should be binding on the Minister when in 
his discretion he completes the quasi-judicial decision by adminis- 
trative action.' 

Third, various procedural safeguards were proposed. Tliese 
included the holding of open public hearings, the rendering 
of decisions supported by opinions, and the exercise by the 
High Court of a supervisory jurisdiction to make sure that the 
Minister or the Ministerial tribunal has acted within its 
powers and in good faith. Fourtli, the committee proposed an 
absolute right of appeal to the High Court on any question of 
law by any party aggrieved. Fifth, there should be no appeal 
to the courts on any question of fact. 

It is difficult to appraise the influence of the report of the 
Committee on Ministers’ Powers. Its immediate concrete in- 
fluence was probably negligible. Its recommendations were not 
very drastic, and were not presented as proposals upon which 
prompt action seemed imperative. It is safe to assume, how- 
ever, that the report will have influence, if not in the fcjrm of 
concrete legislative action which can be related to it, at least 
in shaping the thinking of British statesmen and students of 
government. 

We may conclude that the problem presented by the ettmbi- 
nation of judicial and administrative powers in the same hands 

1. Report of Committee on Ministem' Powers, April 1932 (1936), 79. 
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has not -loomed as one of the major problems in the develop- 
ment of British regulatory practice. It has not caused mu^ 
anxiety or dissatisfaction, and there is no present indication 
that the form and functions of British agencies are likely to 
be shaped, except very incidentally, by the influence of this 
problem. 


C. To What Extent Is the Function of Planning Segregated 
IN THE British Agencies? 

Students of administration are keenly interested in the prob- 
lem of how best to organize the task of policy planning. In the 
broad areas ot economic regulation, can a body engaged in 
disciplinary conti ol over business and industry, or in the actual 
management of a business enterprise, carry on effectively the 
function of planning? Does British ejjperience indicate that 
the problem has been appreciated in Great Britain and that 
steps have been taken to deal with it? Again we find that there 
is no settled or consistent ptilicy. Although much planning is 
carrietl on by the same fxjlitically responsible officials who ad- 
mitiister the platis if they are adopted, there is some disposition 
to call in outside assistance and to create planning machinery 
separate from the mechanism of administration. The variety of 
flevices employed shows tlie absence of any consistent theory 
or policy regarding the problem, beyond the simple recogni- 
tion that it may be desirable to create separate planning agen- 
cies, some of them ad hoc and some permanent. We shall com- 
ment briefly upon the diflerent British agencies to which have 
been assigned the important task of planning. 

The first of ihe.se is the Electricity Commissioners. IVe have 
already seen that there is an element of confusion and uncer- 
tainty about where this job of planning rests and ought to rest. 
As at first introduced, the Electricity Act of 192G gave the plan- 
ning function to the Central Electricity Board, a body of 
experts, since planning in this field is technical and calls for 
expert knowledge. The statute as passed, however, gave the 
planning function to the Electricity Commissioners who were 
to draw’ up schemes to be sent to the Central Electricity Board 
for elaboration. This gave the Electricity Commissioners the 
function of planning as well as the quasi-judicial duties of 
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supervising the managerial activities of the Central Electricity 
Board. We have seen that in practice tliere has been a tendency 
to reverse this statutory division of labor and to shift the plan- 
ning job back to the expert operating board and its staff. Cer- 
tainly no clear principle can be drawn from the experience of 
these two agencies. 

A second type of British planning machinery is the reorgani- 
zation commission. These bodies may be set up as adjuncts of 
the Ministries, or attached to non-departmental agencies. They 
form an important part of the machinery of the agricultural 
marketing system. A reorganization commission is an ad hoc 
commission of inquiry set up to investigate unsatisfactory con- 
ditions and to make recommendations for their improvement. 
They are appointed by die Minister concerned most closely 
with the activity involved, and their reports go to him rather 
than directly to Parliament. In practice they have been staffed 
by outstanding men, and they have been exceedingly useful 
agencies. The reorganization commission may be seen at its 
best in the Milk Reorganization Commission which reported 
in 1936. Comment has already been made upon the great value 
and importance of the work done by this commission and the 
proposals which it made.* 

The Royal Commission may of course be effectively utilized 
as a planning agency. Frequently it is set up to investigate un- 
wholesome governmental conditions, but even when investiga- 
tion is its primary assignment it would be expected to make 
suggestions for improvement. There is ample evidence in the 
foregoing pages that many plans and programs in the field ol 
economic control by the government have been based on the 
proposals of Royal Commissions. 

The statutory committee is the most interesting planning 
device which British ingenuity has evolved. It has proved so 
useful and has so many potentialities that it merits careful de- 
scription and analysis. The statutory committee was first set up 
chiefly to lend aid in the field of administration on tiicky 
points on which it was felt that expert detached judgment 
ought to be drawn in by the government. This form of it is 
illustrated by the Import Duties Advisory Committee of 1932. 
The statute imposed a general 10 per cent ad valorem duty 

2. Supra, 566 fT. 
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which was to be collected subject to certain exemptions and 
‘to additional duties.’ The advisory committee was set up to 
pass judgment upon requests for additional duty. If an industry 
desired an additional duty, as for instance a higher duty on 
steel, it put its case before the advisory committee which after 
consideration might then advise the Treasury to take the 
necessary steps. The Treasury was under no obligation to fol- 
low the recommendations of the committee, but it was re- 
quired to consider them and to publish them whether it fol- 
lowed them or not. 

Consideration of the Unemployment Insurance Statutory 
Committee shows that this type of body may be given much 
broader and more important duties in the field of planning. 
This committee was created by the Unemployment Act of 1934, 
which, it may be observed, was largely based on the report in 
193Z of the Royal Commission on Ui^mployment Insurance. 
The first part of this Act dealt with unemployment assistance, 
and set up the ill-fated Unemployment Assistance Board already 
discussed. The second part of the Act dealt with unemploy- 
ment insurance, and placed the administration of this insur- 
ance, together with the labor exchanges which constitute its 
indispensal)le machinery, in the hands of the Ministry of 
Labour. It was realized that die administration of this Act 
would create many individual controversies. It was also realized 
that the statute would have to be left flexible and that wide 
jKiwers would have to be given to die Minister of Labour, not 
only to make regulations but also to make alterations in the 
statutory arrangement to meet the changing needs of the in- 
dustrial situation. It was felt, however, that these important 
powers ought not to be exercised by the Minister without his 
first seeking the advice of an outside and independent authority. 
A body was needed to consider problems arising out of the ad- 
ministration of the insurance scheme ‘outside the arena of party 
politics.’ There was a precedent for this in the advisory com- 
mittee set up under the so-called Anomalies Act of 1931, a 
body which had, however, narrowly limited powers. 

Accordingly there was created the Unemployment Insurance 
Statutory Committee,® consisting of a chairman and six mem- 

3. Cf. W. Bevcridi^, The Unemployment Insurance Statutory Committee 
(Folitica Pamphlet No. i). 
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bers appointed by the Minister of Labour. There must be one 
woman on the committee; there have thus far always been two. 
Three members must be appointed after consultation with 
organizations of employers and workers and the Minister of 
Labour for North Ireland. The members serve for five years 
and the terms are staggered. They may be removed only for 
unfitness. The expenses of the committee are paid by the Min- 
istry of Labour, so that the committee comes up for debate on 
the estimates for the department. It costs about £3,000 per 
year. The secretary is an official of the Ministry of Labour, and 
other officials of the Ministry sit with the committee at its 
request. There has always been the closest harmony between 
the committee and the Ministry. 

The committee has three major functions. First, it must re- 
port on all orders or modifying regulations made by the Min- 
ister of Labour under the Unemployment Insurance Act. All 
such orders or regulations must be referred to the committee. 
It will, as a rule, hold public hearings. It is required to make 
a report to the Minister either approving or disapproving the 
order or regulation. The Minister is not rctjuired to adopt the 
report of the committee, but in laying an order or regulation 
before Parliament for its necessary confirniatiun he must send 
also the report of the statutory committee and state whether 
he has followed the committee’s recommendations; and if he 
has not done so, he must give to Parliament his reasons fur 
disagreement. 

Second, the statutory committee must give to the Minister 
of Labour advice on any question relating to the operation of 
the statute, including questions on the desirability of amending 
it, if the Minister requests it to do so. In this way it serves as 
a sort of continuing Royal Commission for the study not merely 
of broad problems arising out of tlie administration of the Act 
but for the proposal of legislative changes. The procedure here 
is less rigid. The Minister is not required to submit to Parlia- 
ment recommendations made by the committee under these 
circumstances. Actually, legislative suggestions made by the 
committee have in virtually every instance been enacted into 
law. This broad planning function of the committee is clearly 
illustrated by the proposals which it made relating to the ex- 
tension of the unemployment insurance program to agricultural 
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laborers. The Minister of labour asked the statutory com- 
mittee to study and report on this important problem, and the 
Act of 1936 embodied its recommendations. 

The third function of the statutory committee is to report 
on and to adjust the financial condition of the unemployment 
fund. As a matter of fact, this is its major responsibility. The 
preceding unemployment compensation scheme had run up a 
debt of £115,000,000, and the Government was determined 
that this should not happen again. Contributions are paid into 
the unemployment fund by employers, workers, and by the 
government. The statutory committee must report annually 
to the Minister of Labour on the existence of a surplus or 
deficit in this fund and the amount of it. Its findings on these 
])oints are conclusive. It then recommends method, usually 
changes in the rates of contributory payments, to take care 
of the surplus or the deficit; but these* recommendations need 
not be followed by the Minister. The committee lias no powers 
of administration whatsoever. 

The Unemployment Insurance Statutory Committee got off 
to an auspicious start, and has been strikingly successful and 
influential. There are certain fortuitous elements in this suc- 
cess. No small part of it has lieen due to the influence of Sir 
^Villianl Beveridge, the chairman of the committee. The Min- 
istry of l.abour is filled with his friends and former students, 
so that harmonious relations between the committee and the 
Ministry are easy to maintain. The committee had the good 
fortune at the outset to have tlie Minister of I.alx)ur willing 
to agree with its proposals. As a Ministry official observed to 
the writer, had the Minister overruled the statutory committee 
twice in succession at the outset, the committee’s influence 
would have been half gone. It was not, how’ever, pure luck 
that the committee was not ovenuled. It has been conscious 
of the necessity of making proposals which have a fair chance 
of being approved. As Sir William Beveridge observed: ‘If I 
exercised all the power I have, the committee would very 
promptly be upset in Parliament.’ ‘ One of the advantages of 
tfie committee is that it affords opportunities in the adminis- 
tration of a complicated statute for the open airing of griev- 
ances. The committee regularly holds public hearings and 
4. Conversation with the writer, 1957. 
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persons who feel themselves aggrieved can thus get the atten- 
tion of the committee, when it might be impossible to get 
the ear of a preoccupied Minister. Many believe that the com- 
mittee is able to do a better job of general policy planning than 
a Royal Commission set up ad hoc, since it has a background 
of experience and thoroughly knows the field of unemploy- 
ment insurance. It is constantly on the ground and is thus able 
to deal with objectionable conditions before they become 
acute. The committee and the principle which it embodies 
have not escaped criticism. It has been suggested that as time 
goes on the committee is likely to become the victim of habit 
and cease to have a fresh point of view. It may, furthermore, 
fall under the domination of one man. There are those who 
feel that this has already occurred. Some of the Conservatives 
in Parliament have charged tliat the committee has acquired 
a dangerously powerful position under its present chairman, 
and they have openly expressed their regret for ‘the good old 
days when laws were made by Parliament, whereas now they 
arc made by Sir William Beveridge.’ ° A different type of 
criticism argues that a powerful and indepeiideiii Minister 
might reduce the committee to a group of nonentities reflecting 
no points of view except his own. Sir William Beveridge him- 
self believes that the great contribution of the statutory com- 
mittee is the separating of policy ]>lanning from adininistra- 
tion. This he believes is essential. He observed to the tvriter: 
‘Planning in a democracy is like breathing tinder water, and 
the statutory committee is a type of fish which democratic 
government has invented for this purpose.’ " 

It is not surprising that the statutory committee has attracted 
a good deal of attention and that it has been thought of as a 
device which might be used in much broader areas. While it 
has not so far been duplicated in the British statutes, it seems 
not unlikely that experiments in this direction on a broader 
scale may be attempted. The valuable organization P.F..P. 
(Political and Economic Planning) includes the statutory com- 
mittee as a major plank in its program for the public regula- 
tion of all the social services, a proposal which they frankly 

5. Speech delivered by Sir William Beveridge before the institute of Munici- 
pal Treasurers and Accountants, July 1937. 

6. Conversation in 1937. 
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admit was inspired by the highly successful career of the Bev- 
eridge committee. 


III. THE POLITICAL RESPONSIBILITY OF BRITISH 
AGENCIES-THE NATURE AND MEASURE OF 
THEIR INDEPENDENCE 

In turning to the interesting and important problem of the 
responsibility or independence of the British agencies under 
discussion, it must be kept in mind that the term independence 
has at best a somewhat qualified meaning when applied to any 
part of the British government. Strictly speaking, only the 
British Parliament is independent. Parliament is supreme. 
There is no constitutional separation of powers, and therefore 
no part of the government ever gets wholly beyond the reacli 
of Parliament. Any talk about responsibility ancl independence 
must be understood in the light of the fact that Parliament 
can by law do anything. Any independent or semi-independent 
British agency lives and works in the full knowledge that if it 
really outrages public opinion or tlie majority party something 
can and probably will be done about it. What we are analyzing 
here, then, is not this ultimate power of life and death, but 
the normal type of control e.\ercis^ over British agencies which 
are pursuing tlieir customary routine. To what extent are the 
agencies which we have been reviewing accountable in theory 
and in practice to somebcxly else? What are the devices for 
defining the area ot their independence and for enforcing their 
accountability? 

A. Ministerial Resfonsibilitv for Departments 

It is enough merely to mention the responsibility of the 
British Minister for his department. Every officer or body in 
the department hierarchy is accountable to the Minister and 
the Minister himself cannot escape the responsibility thus 
jilaced ujxm him. This is roughly similar to the hierarchical 
arrangements in an American executive department. The strik- 
ing difference is that while the British Minister is accountable 
to Parliament, the American department head is accountable 
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to the President of the United States. What has been said does 
not mean that a British Minister may not utilize the services 
of Ministerial tribunals, arbiters, and the like, for the purpose 
of securing impartiality and detachment in the performance of 
certain duties. But unless Parliament by statute places these 
Ministerial tribunals beyond the Minister's reach, he remains 
broadly responsible for the general results of their work even 
though for reasons of policy he allows them the widest possible 
measure of independence. Ministerial responsibility and direc- 
tion, in short, do not necessarily mean partisan or political ad- 
ministration. 


B. Responsibility of Non-Departmentai. Agencies 

When we turn to the agencies set up outside the Ministries 
we face a more complicated problem, and these are the bodies 
with which this study chiefly deals. What is the measure of their 
independence or their accountability; by what methods can 
they be held responsible for what they do? We turn first to the 
devices at present available in British government for enforc- 
ing the responsibility of these agencies. 

1. METHODS OF ENFORCING RESPONSIBILITY TO A MINIS lER 

We shall first review briefly the methods by which a non- 
departmental agency may be held accountable to a British 
Minister. These may be grouped under five heads. 

a. The Minister’s power of appointment 

Practically every agency or officer in the British government 
is appointed either by the Prime Minister or by some depart- 
mental Minister. The most conspicuous exception to this, the 
anomalous ‘appointing trustees’ set up to choose the members 
of the London Passenger Transport Board, has not met with 
general approval and is not likely to be copied. Naturally the 
power of appointment carries with it tremendous influence. It 
assures initial conformity upon the part of the appointees to 
the Minister’s views, if he has any views and wishes to have 
them regarded. This is especially important when an agency 



Political Responsibility of British Agencies 641 

is being set up, for then all of the members are chosen at the 
same time. There are in practice certain limitations upon the 
Minister’s freedom of choice in making appointments found 
in the statutes creating some of the agencies with which we 
are concerned. If it seems desirable to appoint a lawyer, the 
Minister will be directed to consult the Lord Chancellor; 
where the interests of other Ministries may be concerned he 
will be asked to consult them. In a good many cases the Min- 
ister is directed to consult private interest groups or associa- 
tions, such as producers, employers, workers, and so forth. 
These directions limit the Minister's otherwise free discretion, 
and to that extent they restrict the maximum control which 
he might otherwise have through his power of appointment. 

b. Removal powej 

As a tool for enforcing any sort of responsibility upon any 
Ilritisii officer beyond the res|x>nsibiliiy to be sane, honest, and 
competent, the power of removal may be disregarded. Neither 
in theory nor in practice does there appear to be a purely dis- 
cretionary removal power exercised by a Minister to enforce 
conformity to his policy. This does not mean that if an officer 
became antagonistic to the views of his chief he could not be 
removed. The probabilities arc that he would not wait to be 
removed, lint the power of removal is not one of the normal 
administratit c devices lor enforcing conformity to policy, and 
this is a matter governed by custom and practice rather than 
by clearly defined provisitms of statutory law. In connection 
with the agencies incltided in this study, there are no clear 
grants of discretionary removal in the Minister; and if there 
were it is unlikely that removals would be threatened by the 
Minister to impose the Minister’s otvn views on a non-depart- 
mental agency. The members of the Wheat Cmnmission may 
be removed 'in a manner prescribed by the Minister.’ The 
Electricity Commissioners may be removed by the Crown at 
pleasure, which means removal by the Government; but there 
is no discretionary removal power in the Minister of Trans- 
port to whom the commissioners are in many ways accountable. 
The British statutes contain provisions authorizing the re- 
moval of members of British agencies for misbehavior or in- 
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competence: otlier causes include the acquisition by the mem- 
ber of financial interests thought to be incompatible with the 
office, prolonged absences from duty, and the release of confi- 
dential information. It is safe to conclude, however, that no 
member of the boards, commissions, and tribunals we are dis- 
cussing is moved in the making of decisions or the performance 
of duties by any implied threat of removal from office should 
he fail to discover and follow the wishes of the Minister. 

c. Supervisory and reviewing power in the Minister— Power 

to direct 

In a number of cases British regulatory bodies are subject 
to the power of the Minister to issue orders which they must 
obey, or they are subject to his authority to pass upon and dis- 
allow their decisions or policies. This is true of the Area Traffic 
Commissioners in the field of passenger transport, the Elec- 
tricity Commissioners and thus indirectly the Central Elec- 
tricity Board, the new British Oserscas Airways Corporation, 
the Livestock Commission, and the Whitefish Cominkssion. In 
all these cases direct and immediate responsibility to the Min- 
ister is created. In many other cases the agencies are account- 
able to the Minister for the performance, not of all of their 
functions, but of particular duties singled out for this kind of 
control. 

d. Treasury control of finance 

The grip of the Treasury on the British agencies is very 
pervasive and hard to escape. It usually extends to the fixing 
of salaries, to staff arrangements, and to general administiative 
housekeeping matters. Where the agency receives or manages 
funds or spends money. Treasury control becomes lighter and 
more constant. We have seen how crippling it has become in 
the case of the Forestry Commission, which has sometimes been 
almost starved to death. The Treasury has been allowed to 
take for general government use much of the revenue of the 
British Broadcasting Corporation derived from the license 
taxes upon radio receiving sets; and this control has cramped 
the corporation in embarking upon expansions of its service 
or scientific experimentation. The London Passenger Trans- 
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port Board has steadily declined to avail itself of the privilege 
of Treasury guarantee of its loans and stock, because it does 
not wish to have to carry on its complicated business under the 
eagle eye and inconvenient restrictions of the Treasury. All 
agencies which administer government subsidies are subject to 
Treasury control. Robson has suggested that this Treasury con- 
trol should not penetrate into the field of policy, but should 
be limited to seeing that the funds granted have not been 
wasted or overdrawn. 

e. The 'open letter of instruction’ 

Robson has made a further interesting proposal, which would 
extend the influence of the Minister over Ministerial tribunals 
or other agencies which are indirectly accountable to the Min- 
ister under the statutes, but with the normal routine of which 
he does not wish to interfere. This method is what Robson 
calls an open letter of instruction sent by the Minister to the 
tribunal for the ptirpose of directing its policy and bringing 
it into conformity with his own. The value of tiiis device lies 
in the publicity which would accompany these letters of in- 
struction. They would not be mandatory. The tribunal would 
reserve its right to ignore them. But if the Minister’s case is a 
strong one, it could be presented in so effecti\e a manner as 
to make it embarrassing for the tribunal not to comply. We 
have seen that the Minister of Transport tried something like 
this in sending certain statements of jxrlicy to the -Area Traffic 
Commissioners, which the commissioners ignored. This, how- 
ever, was done without statutory authorization and without any 
publicity attending the transaction. The experiment with an 
open letter would be worth trying, and there seems no good 
reason why the Ministers should not make their views known 
in this way to other agencies as well as to the quasi-judicial 
tribunals in connection with which Robson made his proposal. 


2. METHODS OF ENFORCING ACCOUNTABIl.ITY TO PARLIAMENT 

Perhaps more important than the agencies’ responsibility to 
the Ministers is their accountability to Parliament. Of course, if 
an agency is clearly and directly responsible to a Minister it is 
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ipso facto responsible to Parliament, because the Minister is 
responsible to Parliament. This presents no special problem. 
All the usual machinery through which Ministerial responsibil- 
ity is enforced is brought into play, and it is unnecessary to 
describe this routine here. When, however, we turn to the so- 
called independent or semi-independent bodies set up to han- 
dle important tasks of regulation and control, we face a more 
difficult and complicated problem. 

In discussing the responsibility of semi-independent boards, 
such as the lx>ndon Passenger Transport Board and the British 
Broadcasting Corporation, the question arises to what extent 
these agencies ought to be held responsible. One of the chief 
reasons for giving them the status which they enjoy is to put 
them beyond the reach of the deadening effects ujwn efficiency 
and initiative which direct accountability to Parliament would 
be likely to produce. To subject the managers of a big public 
service enterprise to a constant barrage of Parliamentary ques- 
tions would make the administrators cautious and would tend 
to defeat the very objects for which the public control was 
established. Before venturing an opinion upon just hou- inde- 
pendent these bodies ought to be we should know how in- 
dependent they are, and by what methods the responsibility 
they owe to Parliament is or may be enforced. These methods 
may be summarized as follows: 

First, some of the normal Parliamentary devices for enforc- 
ing the responsibility of Cabinet Ministers can be employed 
with semi-independent agencies. This is true even tltough no 
Minister may fairly be held fully and directly resjjonsible for 
the agency. Perhaps the most useful of these devices is the Par- 
liamentary question. While the unrestricted use of (juestions 
to embarrass a public service agency might be undesirable, 
questions kept within reasonable limits may be exceedingly 
valuable in giving the public needed information and protec- 
tion. In practice, questions are not permitted on matters of 
day-to-day administration with regard ttj which there is no 
Ministerial responsibility. But questions with regard to broad 
policy will not be ruled out, and Ministers will provide infor- 
mation even about matters over which they have no control. 
Thus Parliament retains the opportunity to speak its mind, 
while at the same time members do not become serious nui- 
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Ktiices or obstruct efficient administration. The experience of 
the Unemployment Assistance Board shows that where the pub- 
lic mind or some major part of it has been outraged by a gov- 
ei nment agency, even the statutory independence of that agency 
will fail to prevent a thorough airing of the controversy in 
Parliament. In that case the Minister of Labour was ]>ut on 
tlie spot in the House of Commons on the question of the 
unemployment assistance rates issued by the board, and no 
amount of ‘passing the buck' to the board appeared to help 
him. He was obliged to surrender and to agree to focus upon 
the board the full force of the Government’s influence. Thus 
even if the Minister cannot be made to answer specific ques- 
tions, it is still possible to create a considerable amount of use- 
ful unpleasantness by compelling him to explain why he does 
not or cannot answer questions on broader issues. 

Parliament also makes contacts with* the semi-autonomous 
boards at the time of the debates on the annual estimates. This 
is true, at least, when the board is financially dependent upon 
Parliament. There is also a chance to debate the board when 
its annual report is received, and this is a sound reason for 
having it make an annual rejxrrt. In addition there are the 
various private members' motions which bring before Parlia- 
ment either matters involving the expenditure of money or 
matters of administration. These may be directed at the agen- 
cies under review. 

Second, there are many cases in which the orders or regula- 
tions of semi-independent boards must cither receive Parlia- 
mentary ajjproval or must be laid before Parliament for a 
period of time to permit disallowance. Under neither of these 
procedures does Parliamentary debate or active consideration 
normally occur. The regulations and orders are placed on the 
legislative calendar as a special item which is reached late at 
night and the Ministry’s recommendations are approved as a 
matter of routine. While this smacks of rubber-stamping, it 
nevertheless is valuable. It means in practice that before these 
orders or regulations are submitted to Parliament their con- 
troversial aspects have been so ironed out that no serious risks 
of Parliamentary disapproval are incurred. It is worth while 
to keep alive potential Parliamentary action in order to ac- 
complish this useful result. 
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Third, Parliamentary membership by a member of the 
agency may be required. We saw in tlie case of the Forestry 
Commission that the statute requires that one member of the 
commission be also a member of Parliament. This provides a 
channel of contact between Parliament and the commission 
and was intended to do so. This member is in a position to 
answer questions in the House of Commons, but apparently 
the work of the commission is not regarded as sufficiently im- 
portant to justify making him an under-secretary. In the case 
of some of the agricultural marketing boards the outside co- 
opted members are members of Parliament, and are chosen for 
that reason. This has proved to be an exceedingly feeble device 
by which to attempt to establish effective responsibility to 
Parliament. The arrangement has some value, but chiefly in 
serving as a useful method of propaganda whereby the For- 
estry Commission may tell its story to the House of Commons. 
The arrangement was copied from the Ecclesiastical Commis- 
sion, which similarly contains one member of Parliament. 

Fourth, Parliamentary committees or commissions may be 
set up. There is a growing feeling that the foregoing methods 
are inadequate, and that more effective machinery could be 
set up to keep Parliament abreast of what goes on in these areas 
of complex administration so that accountability can be more 
intelligently and successfully enforced. Definite proposals have 
been made to accomplish this purpose. One of these is the 
setting up of some kind of permanent Parliamentary commit- 
tee or commission, giving it an adequate staff, and charging 
it with the duty of following the processes of administration 
closely enough to provide Parliament with the information it 
needs. There is one such body, the Public Accounts Com- 
mittee, which serves as a rough precedent here, while other 
more sophisticated proposals have been put forward by com- 
petent students of British government and administration. The 
Public Accounts Committee, which dates back to the early 
nineteenth century, deserves brief comment. It consists of eleven 
members, and the party division on it is, so far as may be, the 
same as that in the House of Commons. The chairman is always 
a member of the Opposition, often a past financial secretary 
to the Treasury. The committee will normally include a num- 
ber of former Treasury officials. The committee has several 



Political Responsibility of British Agencies 647 

functions. It inspects the accounts and the notes made by the 
Comptroller and Auditor General, indicating why more or less 
was spent on each item. It makes precise and thorough in- 
quiries into finances, and gets whatever other information it 
regards as appropriate. It digs into many matters which, have 
a bearing upon administrative efficiency. Its criticisms of de- 
partmental lapses or slackness are embodied in Treasury Min- 
utes, and these are much feared and correspondingly potent. 
As far as it goes the scheme works admirably, but it has certain 
shortcomings. It is difficult to get Parliamentary discussion on 
the committee’s reports, since Parliament is apt to be too busy 
to take up minor details. Furthermore, the committee works 
on last year's accounts, with the result that by the time it has 
finished it is dealing with transactions practically two years 
old. The arrangement does, however, afford a technique 
whereby a legislative body may, if it car^s to, keep itself abreast 
of the minutia of finance or administration. 

Certain proposals have been made for the setting up of Par- 
liamentary administrative committees along lines broad enough 
to make possible an effective responsibility to Parliament of the 
British administrator or semi-autonomous board. Without at- 
tempting to trace the origin of the idea, we may note that 
jiroposals for such committees have been made by Professor 
Harold Laski and Professor Ivor Jennings. The plans out- 
lined by tliese two scholars are not very different. The com- 
mittees are to be standing committees of Parliament, one for 
each department. While neither Laski nor Jennings specifically 
suggested it, there might well be one for each major public- 
service board. The membership, if it reflects party lines at all, 
should reflect the prevailing party strength in Parliament. Laski 
feels that the members should be chosen for specialized ability 
rather than for partisan considerations. These committees 
would not be given the power to make policy or be allowed 
to perform any of the tasks of administration. They would 
exist to consult and to scrutinize, so that competent opinion 
could be laid before Parliament. They should have full power 
to secure all relevant information. They might be given the 
task of passing on ordinances or regulations promulgated by 
the departments, thus providing a solution for the vexed ques- 
tion of delegated legislation. Such a committee would study 
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matters submitted to it by Parliament or by a department, and 
serve as a general advisory committee. A Minister or his repre- 
sentatives would be present at its deliberations. 

Several advantages are claimed for this proposal. The ad- 
ministrator or board would feel a keener sense of responsibility 
to Parliament by being in closer touch with it through this 
committee. On the other hand. Parliament could express 
opinions and make suggestions more intelligently. It would 
guarantee that in Parliamentary debates there would be pres- 
ent members of the House who thoroughly understood Min- 
isterial policy, whether they agreed with it or not. It would 
permit a Minister to discover by consultation with such a com- 
mittee how his policies are likely to strike Parliament or the 
public. It would provide Parliament with means for watcliing 
the results of legislative policies which it sets in motion. Pro- 
fessor Laski, in conversation with the writer, offered the fol- 
lowing illustration to show how such a Parliamentary commit- 
tee might work: The problems of prison reform have long been 
acute in Great Britain, but it has been virtually impossible for 
members of Parliament through tlic ordinary device of ques- 
tions in the House of Commons to make any substantial head- 
way. If a member suggests that serious abuses have developed 
in connection with a particular prison, the Home Secretary is 
very likely to reply that the Honorable Member’s information 
is inaccurate, and it is next to impossible for the individual 
member to get full information. If there were a standing Par- 
liamentary committee which devoted its attention to the prob- 
lems of prison administration it could keep itself informed on 
what was actually going on, and would be able to put the 
Minister on the spot if abuses were found. 

Objections have been urged against this proposal. They rest 
mainly on the fear that such standing committees might be- 
come so powerful that they would overshadow the Ministers 
and make increasingly difficult the processes of administration. 
They might come to have very great power without themselves 
incurring effective responsibility. This was the general result 
of the French parliamentary commissions, which seriously over- 
shadowed the French ministers and made themselves perhaps 
the most powerful agencies in the French government. It is 
said in reply to this that the weakness of the French ministers 



Political Responsibility of British Agencies 649 

was due, not to the French parliamentary commissions, but to 
the inherent looseness of the French party system, and that no 
such result would be likely to occur in Great Britain. Critics 
of this plan also allege that a Parliamentary committee would 
be quite incapable of carrying on an effective examination of 
the way in which a highly technical administrative job is being 
handled. The duties of such a committee would be so heavy 
that they would be incompatible with normal Parliamentary 
responsibilities. 

Fifth, a wholly different proposal is that of a periodical effi- 
ciency audit of the activities of the semi-independent public 
service boards or other highly complicated agencies of public 
administration. This efficiency audit has been proposed by 
W. A. Robson, and while Robson does not favor the Parlia- 
mentary committee scheme just discusse^, there appears to be 
no real incompatibility between it and the efficiency audit plan. 
The scheme contemplates a thorough overhauling of the entire 
field of activity by an outside expert body behaving in many 
ways like a Royal Commission. It would either function at 
regular intervals according to some prearranged schedule, or 
be called into play ad hoc, at irregular intervals. It would have 
the advantage of not burdening members of Parliament with 
highly technical tasks for which diey are not equipped, and it 
would make it possible for Parliament to secure, when it felt it 
needed it, the fullest |x>ssible information on the administra- 
tion of any board or department. The plan has been criticized 
as being ineffective, since the Ixidy which would carry on such 
an efficiency audit would not be composed of members of Par- 
liament and would therefore have no power to enforce its find- 
ings or make its criticisms effective. I^ski has suggested that 
any regular efficiency audit would lose its usefulness as a means 
of disclosing administrative inefficiency, because it would be 
expected and prepared for. This is one of the weaknesses of 
the Public Accounts Committee. 

Sixth, Professor Herman Finer believes that the best way to 
hold the semi-autonomous public service boards responsible 
to Parliament is to subject them to the scrutiny from time to 
time of a Royal Commission. These Royal Commissions would 
be set up ad hoc as needed, and in many tvays the plan is not 
strikingly different from the Robson proposal of an efficiency 
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audit. It is well known that in many cases Royal Commissions 
have rendered service of the highest quality. They have uncov- 
ered bad administration and they have made effective proposals 
for reform. Typical of these commissions was the Ullswater 
committee which investigated the British Broadcasting Cor- 
poration Avhen the corporation’s charter was about to expire. 
Its report was of enormous value in bringing before Parlia- 
ment the facts relating to the corporation's management, to- 
gether with well-conceived proposals for change. Instances of 
this sort could be multiplied running back over many years. 

There are some, however, who view the Royal Commission 
with many reservations. It must be admitted that the results 
depend largely upon the government’s good luck in getting the 
right personnel. Royal Commissions, even the best ones, are 
likely to show a liberal smattering of stuffed shirts in their 
membership. Professor Laski ventured the opinion that 30 
per cent of the people on these commissions had no business 
to be there. For example, when a vacancy occurred in the 
membership of the Committee on Ministers’ Powers, Lord 
Iveagh, the head of Guinness Stout, asked Prime Minister 
Baldwin to appoint his wife to this vacancy, and this was done. 
It is clear that there is no incompatibility between the occa- 
sional use of a Royal Commission and the use of some of the 
other devices whicli have been described. It has been suggested 
that the Royal Commission is not likely to be very effectixe 
unless its assignment is to conduct an inquiry so acutely needed 
as to command the interest of very able men. It would be 
virtually impossible to staff Royal Commissions if they weie 
being asked to make investigations of more or less routine 
nature. 

Seventh, it must be remembered that Parliament holds the 
power of life and death over all British agenc ies, no matter how 
independent they may feel that they arc. When the Unemploy- 
ment Assistance Board incuned popular ill will, it was sub- 
jected to Parliamentary action which essentially destroyed its 
independence. In the last analysis all of these bodies exist on 
sufferance, and any flagrant misconduct or maladministration 
would result in drastic statutory change. 
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3. ACCOUNTABILITY OF BRITISH AGENCIES TO THE COURTS 

The responsibility which these British agencies owe to the 
courts presents no major problem, since there is a much more 
limited view in Great Britain of the proper range of judicial 
authority in this held than in the United States. The salient 
facts are as follows: First, there is no judicial review of ad- 
ministrative determinations of fact. It is regarded as neither 
necessary nor desirable that the courts should undertake to do 
over again the fact-hnding job assigned to the administrator. 
Second, there is review of administrative decisions on questions 
of law. These are in the main questions of ul/ra vires, and with 
the sound British prejudice against frivolous appeals this judi- 
cial review of administrative agencies is kept at a minimum. 
Third, as has been noted, a specialized trftjunal has occasionally 
been set up and utilized in this field. The Railway and Canal 
Commission is an example. Since appeals go to the regular 
courts on questions of law, there has been some discussion 
whether special administrative courts should be set up as 
branches of the regular judiciary. There is little support for 
the idea. Some regard the administrative court principle as 
objectionable in itself, while others feel that there would not 
be enough business to keep an administrative court busy. It 
has been suggested, however, that specialized judges might be 
provided in the regular courts to whom administrative law 
cases might be assigned. 

4. DECREES OF INDEPENDENCE AND ACCOUNTABll.ITY 

It is clear from the foregoing analysis that the British agen- 
cies we are concerned with have varying degrees and kinds of 
accountability. Some are subject to much more drastic control 
than others. While these degrees of accountability can hardly 
be made into sharply defined categories, they may be briefly 
summarized, even though there is some overlapping and blur- 
ring at the edges. 

In the first place, there are agencies which are completely 
accountable for what they do. Here are those which lie wholly 
within one of the regular Ministries. Here also are the non- 
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departmental agencies which are directly subject to Ministerial 
direction, such as the Electricity Commissioners, the British 
Overseas Airways Corporation, and the Area Traffic Commis- 
sioners. To say that these agencies are completely responsible to 
the Minister does not mean that he directs all of their activi- 
ties. As a matter of policy he may allow them the widest pos- 
sible range of independence, not only for their own convenience 
but also for his own; but he cannot in this way escape re- 
sponsibility for what these agencies do, on the ground that he 
has allowed them this freedom from his directing control. 

In the second place, there are certain bodies which occupy 
positions of substantial independence. We know that there is 
no such thing in British government as absolute independence 
except in the case of Parliament. Substantial independence, 
however, is enjoyed by judges and judicial bodies. Judicial 
officers are wholly free from Ministerial or Parliamentary con- 
trol in any normal sense, and tradition strengthens the inde- 
pendence created by law. But even the courts are responsible 
to the Treasury with regard to their financial affairs, and the 
Lord Chancellor is an administrative officer, a member of the 
Cabinet, and has administrative duties of a wide variety with 
corre.sponding responsibilities. The Railway and Canal Com- 
mission, the Railway Rates Tribunal, and the Road and Rail 
Appeal Tribunal are for all practical purposes indejjendent of 
the policy-determining branch of the government, and are in- 
tended to be. They enjoy a degree of independence greater 
than that of the American regulatory commissions. 

In the third place, there is a compromise status which we may 
call semi-independence. This has been worked out to meet the 
practical needs of administration. It involves practical inde- 
pendence for the agency in the matters of its day-to-day adminis- 
tration, but accountability to the Government concerning the 
broad lines of its policies. The status of the public service 
boards was devised to embody tliis compromise. There has been 
created, in short, a sphere of activity with regard to which a 
governmental body can say ‘we are not accountable to you with 
regard to this,’ while at the same time the major purposes and 
general results of that body's operations are within the area of 
political control. The experiment has been an interesting one, 
and the theory involved is fascinating. It is a conscious and 



British Structure and Personnel 653 

intelligent effort to deal with a problem which we have ignored 
in the United States, but with which sooner or later we may 
need to come to grips. 


IV. STRUCTURE AND PERSONNEL ARRANGEMENTS 
IN BRITISH AGENCIES 

Ii remains to comment briefly upon the British agencies with 
regard to their structine or institutional aspects, and the prob- 
lems 1 elating to staff and peisonnel. How aie these bodies made 
up, what kind of men are chosen to man them, and what sort 
ol internal management is employed to secure staff efficiency? 
These aie problems of great practical importance. 

A. Appointment and Removai. Methods 

In discussing the authoiity which the Minister may exercise 
ovei the vaiious Biitish agencies, we have mentioned the 
method of their appointment. We may now make two or three 
general obseivaiions with legard to the power ol appointment 
and icmoval. 

First, many of tliese appointments arc made by the Ministei 
in lonsultation with othci offitials 01 with the 1 epresentatives 
ol inteiest groups. This has become almost a settled policy. It 
is ptesuniably a policy which a responsible Minister would be 
likely to follow even if he weie not directed by law to do so. 
The President ol the United States not infrequently consults 
in this mannei before making appointments to the major in- 
dependent commissions, but in no case is he lequiied to do so. 

Seiond, outside independent appointing bodies aie not satis- 
lactoiy, and the diift is very deflnitely away from them. Few 
thoughtful obserters believe tliat the detice of ‘appointing 
trustees,’ by which the membeis of the London Passenger 
Transport Boaid arc chosen, is sound and will be used again. 
An exception to this opinion is that of Sir Gwilym Gibbon of 
the Biitish Institute of Public Administi ation, who told the 
writer that he regarded this method of appointment as highly 
desirable and believed it should be applied to such agencies 
as the Biitish Broadcasting Corporation and the Central Elec- 
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tricity Board. It is clear that the appointment of members of 
the British marketing boards by the producers who are to be 
regulated has not turned out happily, and we have observed a 
trend toward official appointment. It seems safe to conclude 
that the members of the British agencies we are concerned with 
are likely to be chosen by a responsible Minister. 

Tliird, the removal power in Great Britain is not a method 
of administrative discipline as in the United States. No one 
seems to pay any serious attention to it and it has no clear bear- 
ing upon the problems under discussion. 


B. Calibre of Personnel and Qualifications of Members 

One of the important problems connected with the agencies 
under review is the problem of what kind of people are going 
to be appointed as members. The measure of statesmanship, 
integrity, and administrative capacity of a regulatory or public 
service board is not likely to be greater than that of the in- 
dividual men and women who compose it. In England and in 
the United States there is no more difficult or exacting problem 
than that of getting the kind of people needed into tlicse posi- 
tions. We may summarise the methods which have been used 
in England for this purpose. 


I. direct representahon of intf.rf.sts 

When boards and tribunals are being set up to deal wiiii 
economic regulation and control, sliould they include in their 
membership persons directly representative of the various in- 
terests which will be affected by the policies and activities of the 
agency? We have several instances of this representative mem- 
bership in the British agencies. The most conspiiuous case is 
that of the agricultural marketing boards, whose members are 
chosen directly by the interest groups affected. In other cases, 
as in the agencies regulating other depressed industries, ap- 
pointments are made by the Minister, but he is instructed to 
make them so as to represent particular interests. Sometimes 
the principle of representation is joined with the principle of 
appointing impartial members in a sort of mixture. This is fre- 
quently a method of tapering off the use of the representation 
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principle, and in certain cases the proportion of detached and 
impartial members has been increased by successful legislative 
amendments. In one or two of the agencies dealing with prob- 
lems of unemployment as, for example, the Unemployment 
Assistance Board, the statute requires that there be a woman 
appointed, and this is sometimes done even when it is not re- 
quired. The setting up of a regulatory body thus made either 
wholly or partially representative of interests to be affected 
may be at the outset a necessary political step. This is particu- 
larly true where regulation, as in the case of the Agricultural 
Marketing Acts, is penetrating for the first time into areas which 
have before been free from control. Thoughtful opinion in 
Great Britain does not look with favor upon the principle of 
'representative' appointments. It feels that what is needed on 
tliese governing bodies is a group of trained public-spirited 
men, not a group of antagonistic partisans each striving to get 
the most possible for the particular interest group which placed 
him in office. It seems probable that the principle of representa- 
tion will ultimately be abandoned. 

2. APPOINTMENT OF EXPERTS OR SPECIALLY TRAINED PEOPLE 

Theie is a natural disposition to place on agencies charged 
with technical and complicated responsibilities men who have 
the special technical training to discharge those responsibilities 
cffit:icntly. Some British statutes direct the ap]>ointinent of 
[lersons thus specially trained. This is true in the case of the 
Central Electricity Board and the Forestry Commission. It is 
doubtful whether these statutory requirements are much more 
than pious admonitions, and it is even more doubtful whether 
they are necessary. It is wholly natural that technically trained 
men should be chosen for some at least of these positions. The 
Central Electricity Board has always had on it more electrical 
engineers than the statute requires. Whether a particular agency 
ought to be made up of technicians or intelligent laymen will 
depend in part upon whether the body is to engage directly 
in administration, as does the Central Electricity Board, or 
whether it is to serve as a board of directors to supervise a 
general manager and a technical staff, as in the case of the 
Britisir Broadcasting Corporation. 



656 Appraisal of British Experience 

Where an agency, particularly a tribunal, is being set up to 
perform quasi-judicial duties seriously affecting private rights, 
and where procedure is important, it is customary to require 
the appointment of one or more lawyers as members. This is 
the case with the Railway and Canal Commission, the Railway 
Rates Tribunal, and the Road and Rail Appeal Tribunal. 
These lawyer-members must be appointed in consultation with 
the Lord Chancellor. The effect of their presence upon the 
character of the tribunal and its methods of work is likely to 
be dominating. Usually the statute requires the lawyer to be 
chairman, and this puts emphasis upon legal formalities and 
legal precedents. While there are areas of regulatory activity 
in which this may be desirable, there is a strong feeling, well 
supported by experience, that lawyers ought not to dominate 
any agency from whicli is desired any high degree of initiative 
or flexibility. L.awyers are not prone to indulge in innovations 
of policy; and while the lawyers appointed to these agencies in 
Great Britain have often been men of high ability and dis- 
tinction, Professor Laski has pointed out that the policy has 
its dangers. He observed to the writer that ‘decaying K.C.’s not 
good enough to be judges are likely to be jobbed into these 
agencies,’ ' a calamity, it may be observed, not rvholly un- 
known in the United States. 

3. METHODS DESIGNED TO SECURE DETACHMENT OR IMPARTIALITY 

The British statutes contain many specific provisions designed 
to assure the appointment of persons to British agencies having 
no axes to grind. The most common device is to describe in 
the statute various disqualifications for membership; these in- 
clude the holding of financial or commercial interests in the 
business to be regulated, or any such interests as would threaten 
the impartial performance of official duty. In one or two cases 
the appointing authority is authorized to vacate the office of a 
member who acquires such interests after his appointment. 
Except where membership in the House of Commons is re- 
quired of some one member of a British agency, as in the case 
of the Forestry Commission, the statutes almost invariably dis- 
qualify members of Parliament from serving on these boards 
7. Conversation in 1937. 
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or tribunals. It is easy to see that undesirable results might 
come from such dual office-holding and the political jobbery 
which might be engendered. In the main the British regula- 
tory agencies have been manned by persons whose detachment 
and impartiality are not open to question. This is far from say- 
ing, however, that some of these bodies do not reflect a highly 
conservative point of view, as in the case of the British Broad- 
casting Corporation, and in some instances British labor feels 
that the point of view of the British capitalist, if not specifically 
represented, still remains dominant. 

There are few specific disqualifications for membership on 
the British agencies except those mentioned. It is apparently 
not considered useful to multiply them. No responsible Min- 
ister would appoint an alien, an anarchist, a madman, or an 
inebriate, and it is not felt to be necessary to forbid such ap- 
pointments. The question has been raised by some students 
of administration w'hether there ought to be an upper age 
limit for membership on these bodies, for in some cases the 
public has suffered from the results of superannuation. The 
jnoblcm has not become acute enough to lead to the formula- 
tion of any well-shaped policy in regard to the matter. 

C. Civil. Service Status 

A problem relating to the newer British agencies set up to 
operate important public, services is that of the relations of its 
staff to the British Civil Service. Ordinarily when a new office 
or board is added to the British governmenul system, it is auto- 
matically incorporated into the civil service. Thereafter the 
appointments, salaries, and other personnel arrangements affect- 
ing it are fitted inui the normal routine. We have seen, how- 
ever, that important public service boards and their staffs have 
been set up outside the civil service. This applies to the British 
Broadcasting Corporation, the lA>ndon Passenger I'ransport 
Board, the Port of London Authority, and presumably to the 
new British Overseas Airways Corporation. 

I'he exemption of these important agencies from the civil 
service has not been inadvertent. In fact, one of the reasons for 
giving thesetagencies the form and powers which they have has 
been to enable them to escape the artificial restrictions and the 
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rigid hierarchical arrangements which are an essential part of 
the civil service. They have intentionally been left free from 
the normal forms of bureaucratic control. They have been 
allowed to use methods of staff recruitment suited to their 
needs, and they have enjoyed freedom and flexibility all along 
the line. This exemption of the public service boards from the 
civil service was certainly necessary and desirable when these 
agencies were being set up. Wide freedom of action seemed in- 
dispensable to their effective inauguration. Existing civil service 
arrangements would have broken down under the sudden bur- 
den of recruiting the large and specially trained staffs required. 
The question remains open, however, whether bodies of this 
kind, once they have been established, ought to remain perma- 
nently free from civil service control or whether at a later 
point in their life history they ought to be blanketed into the 
civil service. This remains a mattery of controversy. 

It should not be assumed that the public service boards in 
question have as a rule followed a hit-or-miss system with re- 
gard to their personnel arrangements. No organization employ- 
ing four or five thousand persons can escape systematizing its 
personnel system. The British public service boards, with the 
possible exception of the British Broadcasting Corporation, 
have developed their own efficient systems for recruilment, 
promotion, scales of compensation, and similar matters. These 
have been designed to deal with a personnel differently trained 
from that which could have been secured througli the normal 
British Civil Service examinations. In most cases the salary 
scales on these boards have been higher than in the parallel 
brackets of the civil service. Since the boards have been ex- 
panding organizations, opportunities for promotion have been 
more frequent and alluring than in the civil service. The 
British Broadcasting Corporation, confronted probably with 
the most difficult problem of personnel, since there is no com- 
mon agreement on what qualifications ought to be required, 
has not standardized its personnel arrangements effectively, and 
has come in for sharp criticism for iu failure to do so. 

There are many who urge that it is ruinous to the British 
Civil Service to have a comjjeting system in which rates of pay 
and opportunities for promotion are more attractive. They 
believe that the British Civil Service ought to adjust itself to 
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the new demands presented by the public service boards, and 
that by making reasonable changes it could adequately per- 
form the work of selecting suitably trained personnel. If, in 
other words, it is necessary to deviate from the old traditional 
type of civil service examination, then this should be done. 
In any event, if independent personnel arrangements are re- 
tained in connection with the public service boards, these could 
and should be administered in close co-operation with the civil 
service. 

In opposition to this, it is urged that development along 
present lines is necessary and desirable. The civil service is ill 
equipped to function in an area in which scientifically trained 
technicians must be selected. Those holding this view do not 
defend the chaotic and unsystematized arrangements prevail- 
ing in the British Broadcasting Corporation. They urge rather 
that a parallel ‘Public Concerns Civil Service’ be set up for 
the recruitment of the new type of public servants needed. 
There ought to be dcvelo[)ed a career service under the public 
service boards similar to that which prevails in the civil service. 
This is the position taken by the leaders of the Liberal Party 
in the interesting and innuential document, Britain’s Indus- 
trial Future. ” 

D. Salaries 

Under normal circumstances the salaries of British officials 
are left to the standardized control of the Treasury. Statutes 
will occasionally fix the salaries of high officials, but mure often 
Parliament will merely provide tliat the salaries paid to the 
members of a new agency shall be fixed by the appointing Min- 
ister in consultation with the Treasury. In some cases a maxi- 
mum sum is specified, within which salary scales are worked 
out by the Ministers. This does not, of course, mean unlimited 
discretion. It means, in fact, substantial conformity to civil 
service clas$irication.s and rates of pay. But there is an element 
of flexibility in dealing with tire men at the top, and this is 
regarded as desirable. 

In the case of the non-departmental agencies, and especially 
the public service boards, the problem of salaries has been 
handled with even greater flexibility. In getting these new 
8. Report of the Liberal Industrial Inquiry (ig<8). 
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boards ofiE to a satisfactory start it has been felt necessary to 
command the services of outstandingly competent and experi- 
enced men. In several cases where private enterprises have been 
made into public services the original managers have been car- 
ried over into the new regime. This was done in tlie case of 
the London Passenger Transport Board. Here Ix)rd Aslifield 
and Mr. Frank Pick, the manager and deputy manager re- 
spectively of the London Traffic Combine, were appointed as 
manager and deputy manager of the new board. Lord Ashfield 
receives a salary of 2,500 and Mr. Pick a salary of £io,ooo. 
These particular salaries are recognized as being abnormally 
high, but there is no widespread feeling that in the case of these 
two men the government is not getting its money’s worth. 
Upon the retirement of either, however, it is unlikely that any- 
one would be appointed at anything approaching these salaries. 
The managing directors of some of the otlier public service 
boards are paid much higher salaries than the men in the 
highest brackets of the civil service. Sharp resenttncnt was felt 
when Sir Ernest Gowers, who was receiving £^,000 as head of 
the British Civil Service, was appointed chairman of the newly 
created Coal Mines Reorganization Commission at a salary of 
£7,000. The Labour group, especially, felt that his value to 
the government had not jumped quite so far so suddenly. 

While there is lacking in the British tradition the ‘demo- 
cratic’ resentment against high official salaries which is so 
widely felt in this country, there is a growing feeling in England 
that spectacular salaries ought ultimately to be brought more 
closely into line with civil service standards of pay. It is felt 
that the government should not assume that it must compete 
with private industry on private industry’s own terms in bid- 
ding for the services of competent administrators and business 
executives. The distinction of holding an imprrtant public- 
post must constitute part of the compensation of any public- 
spirited servant of the state. 


E. Board Organization— Full-Time and Part-Time 
Membership 

One of the devices commonly used in organizing British 
boards and commissions is to create two types of membership— 
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a full-time well-paid membership, usually for the chairman or 
chief executive officer, and a part-time, nominally paid member- 
ship. This may have been modeled roughly after the typical 
organization of the governing board of a private corporation 
operating through a chief executive officer surrounded by a 
board of directors drawn in occasionally for consultation or 
collective decision on important matters. This principle was 
followed in the organization of most of the agencies we have 
been studying. Here may be listed the Area Traffic Commis- 
sioners, the agricultural marketing boards, the Wheat Com- 
mission, the Forestry Commission, the London Passenger 
Transport Board, the Port of lomdon Authority, the Central 
Electricity Board, the British Broadcasting Corporation, and 
the Electricity Commissioners. The prease lines along which 
this division into full-time and part-time service is made vary 
from one agency to another. In the Central Electricity Board 
there is a chairman who is the permanent chief executive, and 
with whom are associated six part-time members. In the case 
of the British Broadcasting Corporation there is a highly paid 
full-time chairman, plus seven part-time governors: but the 
technical direction of broadcasting is in the hands of a highly 
paid director general, who works under the chairman and the 
board of governors. In the case of the Area Traffic Commis- 
sioners the chairman is the only full-time officer, and with the 
aid of a few clerks he performs practically all the administrative 
work. In matters affecting goods transport he is the sole aii- 
tliority, his part-time ass<K:iaies assisting him only in matters 
affecting passenger transport. 

It is not easy to appraise the actual results of this arrange- 
ment. Where the system prevails, the full-time chairman will 
inevitably dominate the board and is expected to do so, while 
the part-time members tend to become figure-heads and rubber- 
stamps. The scheme has the advantage of retaining the delibera- 
tive aspects of the board form of organization, without dividing 
administrative responsibility amongst seven or eight men. The 
advantages of deliberation are reuined, however, only in so far 
as actual deliberation does occur. 

There has been criticism of this arrangement, and some pro- 
posals for changing it. When the recently established British 
Overseas Airways Corporation was under discussion it was 
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urged that it ought to be a full-time, highly qualified operating 
board corresponding in ability to the British Civil Service. Part- 
time membership on the board was particularly deprecated on 
the ground that in the past it had proved to be the signal for 
the receipt of commercial directorships in other companies. 
Thus the interests of the part-time board member were dissi- 
pated and confused, and satisfactory service to the public was 
sacrificed. It has been suggested that if part-time membership 
is to be retained as a principle of administrative organization, 
the part-time service should be completely unpaid. It is claimed 
in behalf of this proposal that a much higher type of person can 
be drawn into the public service on a part-time basis, if he re- 
ceives no compensation and feels himself rewarded by the ren- 
dering of service to the government, than can possibly be 
secured by the payment of a remuneration of £300 or £500 
per year. In spite of these criticisms the full-time, part-time 
scheme for organizing administrative agencies seems to be 
firmly embedded in British administrative practice. It offers 
suggestions which might be usefully explored in connection 
with the organization of some of our American agencies. 

F. Co-ordination of Non-Dkpartmentai. Aok.nciks 

A brief comment may be made on the co-ordination, or lack 
of it, of the non-departmental British agencies we have been 
discussing. Co-ordination on any broad scale has not been in 
the minds of British statesmen. There is little evidence of any 
systematic effort to provide it. There is little direct contact, as 
we have seen, between the various agencies which are hammer- 
ing away at the various aspects of the British transportation 
problem. There are nearly a dozen of these, and they remain 
for all practical purposes complete strangers to each other. 
There is no co-ordination between the public control of the 
electricity industry and the gas industry, although the two are 
natural competitors. There is no co-ordination between the 
regulation of the electricity industry and the production of cur- 
rent by water-power. In pointing out these cases in which co- 
ordination would seem to be desirable but does not exist we 
may remind ourselves that it is perhaps equally lacking in our 
own country. 
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Co-ordination between administrative agencies in Great Brit- 
ain is not, however, wholly lacking. It exists or may exist in 
the case of agencies which are responsible either to the same 
Minister or to any Minister. Besides this there has been a good 
deal of useful progress in the setting up of interdepartmental 
committees and advisory committees to bring together adminis- 
trators dealing with the same problem, and to facilitate the 
ironing out of difficulties and conflicts. 


V, REGU1.ATORY FUNCTIONS OF THE BRITISH 
MINISTRIES 

It is quite imjxissible to discuss in detail q;r even to enumerate 
the quasi-judicial and regulatory duties which are performed 
by the British Ministries. They are very numerous and many of 
them have been exercised for a very long time. Like the anal- 
ogous duties assigned to American executive departments, they 
frequently involve very drastic control and in many cases it is 
impossible to distinguish them, so far as their inherent char- 
acter goes, from similar functions which have been assigned to 
non-departmental agencies. To name the Cabinet Ministries to 
whom such work has been given is to mention most of them: 
certainly the list would include the Post Office, the Board of 
Trade, the Home Office, the Ministry of Agriculture, the Min- 
istry of Health, the Ministry of labour, the Ministry of Trans- 
port, and the .Air Ministry. 

The reasons for a.ssigning tasks of economic regulation to a 
non-departmental agency rather than to a Ministry are varied. 
In some cases, as we have seen, the direction of the assignment 
appears to have a purely historical explanation. This probably 
explains w'hy the British Post Office is a Cabinet Ministry rather 
than a semi-autonomous public service board. In some cases 
there has been apparent a desire to take politics out of techni- 
cal administration, while in otliers there has been a reaching 
after a higher degree of flexibility than Ministerial bureaucracy 
permits. In other cases the purjjose has been to secure com- 
plete detachment and impartiality for quasi-judicial activity. It 
seems clear, however, that there is not the same readiness in 
Great Britain to assign new jobs to newly created outside agen- 
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cies as appears to prevail in Washington. A heavy burden oi 
proof all along the line rests upon those who propose the crea- 
tion of a non-departmental agency. The normal reaction is to 
assume that a British Ministry is competent to take on a new 
job, and do it well. The British Ministries enjoy a degree of 
public and Parliamentary confidence which is not accorded to 
the executive departments in Washington. 

The suitability of the established Ministries to the job of 
economic control and the degree to which their efficiency and 
impartiality are recognized even by the interests which would 
be brought under that control were brought out in the discus- 
sion of a recent proposal to establish government control of 
gas rates. The incident is worth relating for the light which it 
throws upon the general standing and reputation of the British 
Ministries. In 1936 a joint committee of the two houses of Par- 
liament was set up to investigate a sudden and very unpopular 
increase in gas rates by the Southern Metropolitan Gas Com- 
pany. It reported in 1937. We are not here concerned with its 
proposals save that it recommended that certain powers of gas 
price regulation be conferred upon the Board of Trade. During 
die sessions of the committee the London County Council ap- 
peared through its representative and proposed the establish- 
ment of a gas prices tribunal to which changes in gas rates 
might be referred for final .settlement, if, on complaint of any 
local authority, they were first found by the Board of T rade to 
be unreasonable. This tribunal was to be appointed by the 
Board of Trade. It was not to fix prices, but merely to deter- 
mine whether proposed prices were reasonable. It could be 
either an ad hoc or a standing tribunal. Counsel for the Cor- 
poration of the City of Ixindon also backed the idea of a tri- 
bunal, and even proposed that its members should be chosen 
by ‘appointing trustees’ after the fashion of the London Pas- 
senger Transport Board. The reaction of the gas comjianies to 
this proposal was, however, interesting in the extreme. Their 
representatives before the committee said; 

We do not want any tribunal . . . For heaven’s sake do not put 
us under any tribunal which has to be instructed afresh every time. 
Let us go to the Board of Trade, who know all about these things, 
who have a department who .study these things, who are revising 
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the basic price of gas from time to time, who know what the points 
are, and who could determine this matter very quickly." 

This appears to have taken the counsel for the London County 
Council by surprise. They had apparently assumed that the 
proposal of a tribunal so thoroughly rendered impartial would 
make a strong appeal to the gas companies whose material in- 
terests were so vitally at stake. Accordingly they quickly re- 
treated and hastened to say that if the Board of Trade was will- 
ing to assume the burden of making these fundamental deter- 
minations of gas prices the London County Council would be 
delighted. They had merely suggested a separate tribunal ‘be- 
cause they did not know whether the Board of Trade would 
be prepared to assume the burden of acting in an arbitral ca- 
pacity.’ But the incident shows that thei Board of Trade has 
more standing with British industry than any as yet unorgan- 
ized and unknown non-departmental tribunal. 

g. Report by the Joint Committee of the House of Lords and the House of 
Cominoiis on Gas Hiiccs (iggy). 

to. Ibid. 
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PROBLEMS OF INDEPENDENCE AND 
RESPONSIBILITY 


At the outset of this study it was stated that when the term 
‘independent’ was applied to our regulatory commissions it 
meant that they were ‘outside the executive departments.’ The 
word did not imply freedom from supervision or control, but 
merely indicated location in the governmental structure. It 
now becomes important to discuss the ‘independence’ of lliese 
commissions in the sense of their freedom from accountability 
to any other department of the government. How free are they 
from outside control? 

In a democratic state we are accustomed to speak of our pub- 
lic officials as servants of the people. We say, somewhat vaguely, 
that they are responsible to the public will. This is a loose use 
of the word ‘responsible,’ for it makes it little more than a de- 
scription of a state of mind. But responsibility may mean some- 
thing very specific. Public officers may be responsible to other 
public officers in the sense that they work under threat of dis- 
ciplinary action if they are incompetent or dishonest. Not all 
officers, however, are resptonsible in this way. Judges owe a 
general duty to administer justice, but they are not account- 
able to any other branch of the government in the sense that 
they must follow its advice and take its orders or else be sub- 
ject to discipline. They may be removed from office for mis- 
conduct by the process of impeachment, but if they decide 
cases in a way which outrages public opinion all that can be 
done is to correct by statute or by constitutional amendment 
the results of the objectionable decisions. Nor is there anything 
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undemocratic about this independence of the judges. It has 
long since been, settled that this particular type of public serv- 
ant will render better public service if he is independent of 
outside control than if he were responsible to Congress or to 
the President. This is a fundamental principle governing the 
judicial office. 

Our principal executive and administrative officers, on the 
other hand, are responsible to the President, the executive 
head of the nation. They are his agents, the instruments 
through whom he works. The President may remove them at 
will merely to secure men who are more congenial to him or 
more closely in harmony with his policies and opinions. There 
is no independence here; the accountability of these officers is 
absolute. < 

The members of Congress, and Congress itself, are, of course, 
not accountable to the President. Superficially they appear to 
be accountable by the operation of judicial review to the Su- 
preme Court, which will hold void statutes which seem to the 
Court to violate the Constitution. The Court would probably 
say that the responsibility of Congress is to the Constitution 
rather than to the Court, though this does not add much clarity 
to the analysis. Members of Congress, however, are accountable 
to their constituents, and that accountability is enforceable 
through popular elections. 

The independent regulatory commissions occupy an anoma- 
lous jK)sition in the matter of independence and responsibility. 
Their status is unlike that of any of the three types of officer 
just mentioned. They are not independent in the highly pro- 
tected sense in which the courts are. Congress may reduce their 
pay, cut off their appropriations, or, in extreme cases, reorgan- 
ize their personnel. Their members may in some cases be re- 
moved by the President at will, and in all cases they may be 
removed for incompetence and misconduct. But the commis- 
sions are not directly accountable to the President. They lie 
outside the executive departments, and, since the Supreme 
Court’s decision in the Humphrey case in 1935, commissioners 
may be protected by statute against Presidential discipline or 
removal. Only in very limited circumstances, if at all, can the 
President compel the commissions to conform to his policies. 
The commissioners are not popularly elected and therefore 
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have no direct accountability to the voters as do members of 
Congress. They are accountable to the courts in the sense that 
they must comply with the mandates of the law under which 
they operate. The net result of all this is a sort of pluralism 
in the matter of the responsibility of the independent com- 
missions. They are neither wholly independent nor wholly ac- 
countable, and the accountability under which they work is 
neither simple nor clear, but includes lines of responsibility 
which move in three different directions— to Congress, to the 
President, and to the courts. 

The purpose of this chapter is to analyze the responsibility 
of the independent commissions to each of the three depart- 
ments, and to examine the nature and effectiveness of the ma- 
chinery available for enforcing that responsibility. What areas 
are there in which the commissions do or should enjoy inde- 
pendence from all outside control? 


I. RESPONSIBILITY OF THE COMMISSIONS TO 
CONGRESS 

A. Congressional Intentions with Regard to the Inde- 
pendence OF the Commissions 

Before dealing with the actual nature and degree of the re- 
sponsibility of the independent regulatory commissions to Con- 
gress, it is useful to try to learn to what extent Congress has 
intended to leave them independent or to subject them to 
control. This is not an easy task, as the earlier pages tracing 
the legislative history of the commissions clearly show. Some- 
times Congress has left no record whatever of its intentions, 
and when it has left one, the record is often inconsistent and 
vague. 

In the first place. Congress has made the commissions inde- 
pendent in order to place the regulatory tasks assigned to them 
outside of the range of partisan control. During the earlv 
period especially, ‘independence’ meant to the average con- 
gressman ‘bipartisanship’ and the detachment naively sup- 
posed to result from it. This kind of independence was re- 
garded as vital. Later on, after the Interstate Commerce 
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Commission had grown up, independence came to be associ- 
ated in the Congressional mind with the highly creditable 
achievements of this first great commission. It stood for a meas- 
ure of impartiality and efficiency rarely prevailing in an ex- 
ecutive department, and greatly to be desired. This attitude 
was clearly reflected when a sutus of independence was given 
to the United States Shipping Board and later to the Maritime 
Commission: the job of regulating and managing our merchant 
marine was too big and involved too much money for it to be 
safely left to a politically controlled executive department. In- 
dependence would, somehow or other, guarantee efficiency; it 
may be added that upon this point there has been rather sad 
disillusionment in some cases. The Congressional preference 
for making a regulatory body independent was particularly 
pronounced when the executive department to which the regu- 
latory function would normally go (if not to a commission) 
was the Department of Commerce. That department, some- 
times spoken of as ‘the businessman’s friend,’ is chiefly a pro- 
motional department. Its pervading atmosphere is perhaps less 
suited to the administration of a disciplinary or regulatory job. 
It seems, rightly or wrongly, to have incurred a substantial 
measure of Congressional distrust. We may conclude, then, 
that Congress has had two general aims in creating independ- 
ent regulatory bodies: first, to secure reasonably impartial and 
nonpartisan handling of quasi-judicial tasks; second, the hon- 
est and efficient handling of tasks too big to be entrusted to 
the politicians in the executive departments. 

Congress has never devoted much serious thought to the 
matter of the responsibility of the independent commissions. 
It has left no clear record of just what controls it felt ought to 
be exercised over the commissions’ activities. In certain areas 
where the commissions’ functions are clearly tjuasi-judicial in 
nature. Congress seems to have been bent on creating the same 
kind of irresponsibility or independence w'hich the courts en- 
joy. The commissions were evidently not intended to be ac- 
countable to any other body or department in the rendering 
of decisions or in their day-to-day administration. In certain 
other cases the commissions were given assignments on which 
they were to report back directly to Congress itself. These tasks 
were usually in the field of planning or recommendations of 
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legislative policy. When a commission received such orders 
.from Congress it carried them out under a sense of account- 
ability to Congress. Congressional ideas, when there is any rec- 
ord of them, have been vague and conflicting concerning the 
kind and degree of accountability which the independent regu- 
latory commissions owe to the President. In some cases Con- 
gress has taken the President to task for what it regarded as 
the shortcomings or the mistakes of the commissions, implying 
somewhat vaguely that he was to blame and ought to have 
done something about it. There is plenty of evidence that 
Congress feels that the President does have and ought to have 
certain kinds of authority over the commissions. Our regula- 
tory statutes give to the President many direct powers in con- 
nection with the commissions’ work. An effort to clear up the 
general vagueness on the matter of the President’s relation to 
the commissions was made by Mr. Justice Sutherland in the 
Humphrey decision in 1935, in which he explained to Congress 
what its legislative intentions had been in creating the Federal 
Trade Commission and definitely ruled out the idea that the 
President belonged in the picture at all. Since then Congress 
has been more consistently certain than before that it does not 
wish the independent regulatory commissions to be responsible 
to the President in any effective way. 

Congress, however, is fully aware at times that it holds the 
power of life and death over the commissions. As it creates 
these bodies so it may destroy tliem. So also may it starve them 
to death by limiting or cutting off appropriations, and so may it 
keep a commission acutely conscious of Congressional super- 
vision by continuing it on a year-by-year footing. At the same 
time Congress has never been under any illusions regarding 
its capacity to exercise any steady and direct supervision over 
the commissions, nor has it shown any desire to do so. 


B. Can the Commissions Be Made Effectivei.y Responsible 
TO Congress? 

Before considering how far the independent regulatory com- 
missions ought to be responsible to Congress we should try to 
determine whether they can be made thus responsible and, if 
so, how. Any real achievement that establishes sucli responsi- 
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bility will in the long run be brought about by the will of 
Congress. Responsibility to Congress will exist in fact only if 
Congress desires it actively enough to do something about it. 
There is no evidence that Congress has ever given much 
thought to the matter save when grave abuses have occurred; 
and its attention then has been temporary and specialized. Cer- 
tainly Congress has never taken on as a major responsibility 
of its own the systematic and effective oversight of the inde- 
pendent commissions. 

But if Congress should desire to hold the commissions closely 
and effectively responsible to itself, what methods are at its 
disposal for doing so? What methods have been tried? What 
methods have been proposed? What methc^ ought to be ruled 
out? The desire of Congress to exercise control and to enforce 
accountability might be sharply increased if it were felt that 
effective machinery could be set up to make this possible. 

I. HOW CAN CONGRESS FIND OUT WHAT THE COMMISSIONS 
ARE DOING? 

Any effective control by Congress over the independent regu- 
latory commissions must depend upon the existence of efficient 
ways of informing Congress about the commissions’ %vork. 
Successful control depends upon knowledge of the thing con- 
trolled. What then are the means or methods at the disposal 
of Congress for watching the commissions and for securing 
adequate knowledge how they are managing their jobs? 

First as channels of information are the standing commit- 
tees of the two houses of Congress. Each house has standing 
committees assigned to the fields of commerce, banking, agri- 
culture, merchant marine, and other areas in which the inde- 
pendent commissions may be operating. Sometimes these 
standing committees are manned by able and experienced 
legislators who, through long periods of years, have become 
experts in tlie problems with which the independent commis- 
sions are dealing. They frequently maintain close and friendly 
relations with the commissions and their staffs. They are fully 
competent to pass political judgment on the work being done, 
to carry on needed investigations, and to bring in constructive 
proposals. There is, unfortunately, no guarantee that the stand- 
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ing committees of the two houses will have this degree of 
ability and influence. There are many cases in which they 
carry negligible weight because of the inexperience of their 
members, or their lack of interest or capacity. These commit- 
tees have no assurance of continuity in their personnel: a 
highly useful member may not be re-elected to Congress and 
his valuable services may be lost. Furthermore, Congress has 
never seen fit to equip these committees with permanent staffs 
competent to carry on the continuing task of supervision over 
commission activities. This is not a blanket charge of incom- 
petence, but merely a suggestion that the standing committees 
can be depended upon normally for little more than casual 
hit-or-miss supervision of the independent commissions. 

The standing committees have often rendered valuable serv- 
ice to Congress by conducting special investigations of the in- 
dependent regulatory commissions. In fact, whenever Congress 
decides to order such a special investigation the problem is 
likely to arise whether the job should be assigned to one of 
the standing committees or whetlier a special committee should 
be created for the purpose. The answer may depend upon 
whether Congress believes that a particular standing commit- 
tee as constituted at the time may be depended upon to make 
an effective investigation. In 1939 the Senate Committee on 
Education and Labor and the House Committee on Labor both 
undertook investigations of the National Labor Relations 
Board and took thousands of pages of testimony before the 
House of Representatives finally decided to create the Smith 
committee to conduct its special investigation. 

In the second place, both houses of Congress have standing 
committees to deal with appropriations. These are not limited 
in their fields of authority to any special subject, but must re- 
view generally the demands for money which are made upon 
Congress; they are broken up into subcommittees which deal 
with appropriations in special fields. In examining with care 
the budget estimates for the independent regulatory commis- 
sions, these committees on appropriations may erect themselves 
into efficiency auditors to whatever extent time, ability, and 
inclination may make possible and wise. The study of the ac- 
tual measure of supervision which these committees exercise 
over the independent commissions and the appraisal of its in- 
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fluence and value is a colossal undertaking. Competent scholars 
are beginning to undertake studies in this field. Pending the 
results of their inquiries one may safely observe that the ap- 
propriations committees of Congress have performed useful 
service in scrutinizing both the finances and general efficiency 
of the independent commissions, but that these bodies are not 
at present equipped to carry on a thoroughgoing and effective 
job in this field. 

Third, Congress from time to time creates special investi- 
gating committees to inquire into the activities of particular 
commissions. These are, of course, set up ad hoc, and very fre- 
quently because Congress believes that the work of a commis- 
sion is unsatisfactory. The achievements of these special com- 
mittees depend of course upon the calibre of their personnel 
and the efficiency and impartiality with which they conduct 
the inquiry. In c ontrast to the standing committees of Con- 
gress they have the advantage of singleness of purpose. They 
have no competing responsibilities, at least not as a committee. 
They are likely to be made up of persons who have a special 
interest in the problem or commission to be investigated. Yet 
there is no assurance that they will perform their duties with 
impartiality and fairness. For example, the Smith committee 
of tlie House of Representatives has shown in its methods and 
procedure unmistakable signs of desiring to build up as strong 
a case as (xissible against the National Labor Relations Board. 
The usefulness of these special committees is likely to be 
limited to the investigations of situations which have become 
very bad. The committees are temporary and sporadic; they 
may effectively aid Congress in dealing with an acute situation, 
but they do not help keep Congress informed of the regular 
activities of well-behaved agencies. 

Finally, Congress has at its disposal whatever it may wish 
to ask for in the way of annual reports or special reports from 
the commissions. These documents give useful facts about past 
accomplishments and often contain proposals for legislative 
changes. They cannot be relied upon, however, to provide the 
kind of information upon which thoroughgoing supervision or 
control could be based. 
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2. PRESENT METHODS FOR CONGRESSIONAL CONTROL OF INDE- 
PENDENT COMMISSIONS 

We have mentioned the methods by which Congress secures 
information about the work of the independent regulatory 
commissions. Assuming that Congress has thus informed itself 
about a commission, or has decided to do something without 
informing itself, just what can it do? What modes of control 
over the commission are available to it? 

a. Congressional control over commission finances 

The most constant and effective control which Congress can 
exercise over an independent regulatory commission is finan- 
cial control. Congress holds the nation’s purse strings, and en- 
joys absolute discretion whether to provide money for a par- 
ticular agency of government, and, if so, how much to provide. 
Should Congress decide that a particular commission is not 
worth continuing, it could abolish it entirely, or it could keep 
it in a state of suspended animation by not giving it any money. 
Congress has never done this, though members of Congress 
have sometimes urged such action. 

Furthermore, Congress may reduce the activity of an inde- 
pendent regulatory commission by reducing the commission’s 
appropriations. This may be used as a means of controlling 
commission policy. If the task assigned to a commission is to 
discover forms of business misconduct and issue corrective 
orders to deal with them, it is clear that the effectiveness of 
the results will be governed in large part by the amount of 
money the commission is allowed to spend. Without question- 
ing the efficiency of tlie present Federal Trade Commission, 
it would be generally agreed that if Congress gave the com- 
mission five times as much money as it now has, it could do, 
if not five times as good a job, at least a very much better one 
than it now does. Conversely, if Congress does not favor the 
drastic enforcement of disciplinary statutes, but prefers to ease 
up on big business, it may do so by reducing the appropria- 
tions of the regulatory commissions through which these stat- 
utes are enforced. It is a well-known fact that Congress never 
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made the slightest pretence of appropriating enough money 
to enforce the Volstead Act with thoroughness and efficiency, 
and independent regulatory commissions may be and some- 
times have been similarly starved by Congress. 

In some cases Congress has seen lit to strike at a given ac- 
tivity carried on by a regulatory commission by specifying in 
the statute that funds appropriated by Congress shall not be 
spent for that particular purpose. This may be a weapon of 
discipline. Congress thus forbade the use of money appro- 
priated to the Federal Trade Commission for the carrying on 
of certain classes of investigations which tlie commission had 
been engaged in.^ In 1940, in order to get rid of David J. 
Saposs, the chief economist of the National Labor Relations 
Board, who had incurred Congressional displeasure. Congress 
put a provision in the supplemental civil functions appropria- 
tions bill forbidding the board to maintain the office. 

By earmarking the funds made available for the work of a 
commission. Congress may of course control the direction of the 
commission's activities. It may impose a new duty on a com- 
mission and provide the funds necessary to perform it. This 
tnay have the indirect result of diverting the commission’s en- 
ergy from other activities in which Congress is less interested. 

Viewed broadly, the financial control exercised by Congress 
over the commissions is a necessary and desirable form of super- 
vision. Congress has never made effective enough use of it to 
enable us to judge the full value which it might have; nor 
has it always been used wisely or for sound purposes. It makes 
possible abuses such as Congressional sniping at commissions 
and the exercise of controls stimulated by outside and illegiti- 
mate pressure. In spite of these occasional abuses, this financial 
control remains essential if Congress is to direct the policy 
and the balance of the work of an independent regulatory 
commission, and is to be able to curb particular abuses. 

b. Congressional control over commission personnel 

Congress may, if it wishes, exercise an indirect control over 
the personnel of the independent regulatory commissions. 
Since the power of appointment to offices under the Constitu- 
1 . Supra, gio. 
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tion is given to the President. Congress may not, of course, pass 
a statute making a given person a member of the Interstate 
Commerce Commission or of any other body. But there are 
other methods of influencing the personnel of a commission, 
devices which Congress may use if it is dissatisfied with the 
membership of a particular commission. First, witli the co- 
operation of the President it may pack the commission by 
creating new positions upon it, in the expectation that the new 
appointees will nullify the influence of the original members. 
This, however. Congress is not very likely to do since the chief 
reason for packing a court or any otlier governmental body lies 
in the inability of the legislature to get rid of existing mem- 
bers. There are ways by which Congress can get rid of obnox- 
ious commissioners and it is far more likely to use these than 
to add new members to the commission. While the member- 
ship of several of the commissions has been increased by stat- 
ute, this has always been done for legitimate reasons, and 
usually at the request of the commission itself. 

Second, Congress may keep the question of commission per- 
sonnel open by giving commissioners year-by-ycar tenui e. Tins 
was done when the Federal Radio Commission was set up in 
1927. The commission was thus carried along on an annual 
basis until 1930. This did not mean that a brand new commis- 
sion was appointed each year, for most of the members were 
reappointed. It did mean, however, that reappointments had 
to be made and that objectionable commissioners could have 
been dropped. As we have already seen. Senator Dill, who was 
influential in guiding the radio legislation througli Congress, 
definitely urged that during the experimental period in the 
commission’s life Congress ought to keep in its own hands the 
power to get rid of commissioners who might turn out to be 
unsatisfactory.® 

Third, if Congress has the courage of its convictions, or of 
its emotions, it may employ a more brutal and direct type of 
control over commission personnel. It may resort to ‘ripper 
legislation,’ the simple device of abolishing an existing office 
by law and creating a new one in its place. This terminates the 
official tenure of the existing officers who have, of course, no 
constitutional right to serve out their terms. The appointing 
2 . Supra, 315 . 
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authority may therefore replace them if he so desires. This 
device was used to reorganize the United States Tariff Com- 
mission in 1930. Congress terminated the existence of the old 
commission and set up a new one. The President carried over 
only some of the old members. In 1939 and 1940 demand was 
made in many quarters that ‘ripper legislation' be passed to get 
rid of the members of the National Labor Relations Board, 
some of whom had become very unpopular; but the proposal 
was not carried out. The question whether Congress could 
make ineligible to reappointment the members of a board thus 
abolished by law raises a constitutional problem with which the 
Supreme Court has never had to deal. Even if it could not 
validly declare by law that certain persons may not be ap- 
pointed, it might still attempt the same result by the careful 
phrasing of disqualifying characteristics, and the Senate, if it 
is in sympathy with the enterprise, can, of course, block the 
reappointments by withholding confirmation. 

c. Congressional orders or directions to commissions 

It is clear that Congress has full authority to control by 
statute the duties of the independent regulatory commissions. 
Without Congressional action the commissions would have no 
duties. If Congress wishes to reduce, increase, or alter these 
duties, it may do so simply by passing a law. Congress has occa- 
sionally gone even further and has undertaken by joint resolu- 
tion to instruct a commission how to perform its statutory 
duties. The most cons]>icuous example of this was the Hoch- 
Smith resolution of 1925 directing the Interstate Commerce 
Commission to exercise its rate-making powers with special 
reference to the needs of farmers. It is generally agreed that 
this tyjK’ of Cxjugressional interference with the exercise by 
the commission of its quasi-judicial authority is highly un- 
desirable from the point of view of commission efficiency and 
impartiality, and in the case of the Hoch-Smith resolution 
Congress was found to have exceeded its constitutional powers.* 
We have seen that Congress, in dealing with the Shipping 
Board after 1920, on several occasions asked the board to delay 
some project^ action, such as the disposal of ships, until Con- 

j. Ann Arbor R. Co. v. United States, *8» U.S. 658 (1930). 
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gress might study the matter and express its approval or dis- 
approval.* While the board did not always comply with these 
requests, it did so in many cases, and the making of the re- 
quests represents an effort upon the part of Congress to main- 
tain some control over a part of the commission’s major deci- 
sions of policy. The practice has not become a general one. It 
would be entirely possible for Congress either to require 
Congressional approval of the rules and regulations issued by 
the regulatory commissions, or to provide for an opportunity 
for Congressional disallowance of them; it has never seen fit to 
do so. As we have seen, this procedure, which is generally used 
by the British government, provides an outside legislative 
check upon the way in which administrative bodies exercise 
their sub-legislative powers.* Congress is not at present 
equipped to exercise this supervision over the commissions’ 
rule making, and it shows no disposition to set up any machin- 
ery for such a purpose. 

A fair appraisal of the net results of Congressional control 
over the independent regulatory commissions is that such con- 
trol is neither continuous nor genuinely efficient. Congress does 
manage to assure itself that the job given to an independent 
commission is being carried on along the general lines of the 
assignment, but Congress has little chance to reach an informed 
judgment on how efficiently the commissions are doing their 
work. The upshot is that Congress is likely to content itself 
with doing nothing for the most part in its dealings with the 
commissions, and with resorting to some form of drastic action 
when something approaching a scandal crops up in connection 
with a commission. 


3. POSSIBILITY OF IMPROVING THE CONTROL AND INFLUENCE OF 
CONGRESS OVER THE COMMISSIONS 

It would be foolish to say that Congress could not improve 
its facilities for informing itself on the activities of the inde- 
pendent regulatory commissions, and for exercising a more 
intelligent and efficient supervision over them. It would be 
over-optimistic, however, to predict tliat Congress is likely to 
do anything substantial of this sort. We have seen that this 
4. Supra, S49. 5. Supra, 645. 
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problem has become prominent in Great Britain, and that 
English statesmen and scholars have been struggling with it 
and have proposed various methods whereby Parliament might 
maintain more efficient supervision over the semi-independent 
public service boards.^ We have also seen that none of these 
proposals, plausible as they are, has been adopted. A suggestion 
for reform along somewhat similar lines has been made by 
scholars on the staff of the Brookings Institution, Messrs. 
Meriam and Schmeckebier, in a recent analysis of the problem 
of reorganization of the federal government.' They have sug- 
gested that the standing committees of Congress ought to be 
provided with adequate permanent staffs which would permit 
them to carry on efficiently and continuonsly the task of super- 
vising administration. The proposal unquestionably is a sound 
one, but there is little to support the hope that Congress will 
follow this excellent advice. The conclusion seems inevitable 
that legislative bodies are not capable of exercising effective 
control over administration, or even over their own special 
agencies, the independent regulatory commissions, except the 
general, sporadic control which has been described. One must 
further conclude that there may be real danger in encouraging 
a type of Congressional supervision which lies beyond the 
capacity of Congress. The temptation to indulge in sniping 
and various otlier forms of ulterior pressure is always present, 
and much of the Congressional activity aimed at the control of 
the independent commissions in the past has been vicious and 
misdirected. Congress is fully competent to tell the independ- 
ent regulatory commissions what they are to do. It is not com- 
petent, and is never likely to become competent, to hold them 
accountable in any effective way for the efficiency of their 
performance. 


II. RESPONSIBILITY OF THE COMMISSIONS TO 
THE PRESIDENT 

The President’s relations with the independent regulatory 
commissions have been left somewhat confused by the Ian- 

6. Supra, 646 ff. 

7. I.. Meriam and L. F. Schmeckebier, Reorganization of the National Govern' 
menl (igjg). >55 
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guage of the Supreme Court’s decision in the Humphrey case. 
That decision tends to rule the President out of the picture 
except in so far as Congress allows him a place in it. It denies 
liim any authority over the commissions against the expressed 
wishes of Congress. The decision was a narrow one and turned 
on the nature of the functions performed by the Federal Trade 
Commission. The decision itself is limited in its impact to 
quasi-judicial and quasi-legislative commissions— in other 
words, to commissions not performing executive duties. The 
status and the relation to the President of those commissions 
with mixed functions, some of which are clearly executive, 
have not yet been clarified. These relations were, however, left 
unchanged by the Humphrey decision, and Congress may by 
statute permit the President to exercise over the independent 
commissions a wide and drastic control which he could nc;t 
validly assert against the wishes of Congress. Congress may thus 
permit the President to remove commissioners in his discre- 
tion, and may give him power to supervise, check, and control 
their activities. We are concerned here with summarizing the 
authority which the President has exercised in tlie past, and 
does now exercise, over the commissions. How much control 
ought Congress to allow the President to have? These are 
problems not of constitutional law but of policy. 

A. Methods Available to the President for Controlling 
THE Commissions 

1. control of commission policy 

To those who look upon the independent regulatory com- 
missions exclusively as arms of Congress, the idea may seem 
shocking that commission policy should be at any point consid- 
ered to be subject to Presidential supervision or control. The 
arm-of-Congress theory, however, as we have seen,* is only one 
of several points of view from which to appraise the commis- 
sions, and the legislative history of these bodies makes it very 
obvious that the President has never been regarded either by 
8. Supra , 450 f. 
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Congress or by himself as a wholly disinterested onlooker where 
the commissions are concerned. 

Most of our Presidents have from time to time felt that it was 
necessary for them to control tlic policies of the independent 
regulatory commissions, and they have had no serious doubts of 
the legality and propriety of doing so. In 1908 President Theo- 
dore Roosevelt sent to Congress a message urging that all exist- 
ing independent bureaus and commissions be placed under the 
jurisdiction of appropriate executive departments. He said: 

It is unwise from every standpoint and results only in mischief to 
have any executive work done save by executive bodies, under the 
control of the President; and each such executive body should be 
under the immediate supervision of a Cabinet minister.® 

There is not the slightest doubt that he regarded independent 
cominissions as executive bodies. President Wilson made plain 
his attitude towards the independent commissions on more than 
one occasion. We are told by Senator Glass that in 191 r, he was 
on the point of removing from office all of the members of the 
newly created Federal Reserve Board because the board was 
threatening to eliminate four of the reserve banks created by 
statute; this the President regarded as a usurpation of power by 
the board. It was President Wilson who was responsible for 
placing in the Federal Trade Commission Act the provision 
giving the President power to order the commission to make 
investigations.*" There is no doubt that Wilson with his ‘prime 
minister’ theory of the nature of the Presidential office felt that 
he was entitled to impress his policies on the independent com- 
missions and to expect their conformity to those policies. Presi- 
dents Harding and Coolidge made plain on repeated occasions 
that they believed Presidential domination of certain of the in- 
dependent commissions to be essential. Harding, as we have 
seen,” engaged in a long and bitter fight to secure control over 
the Shipping Board and the Fleet Corporation, and it was clear 
that President Coolidge agreed with his views in the matter. On 
at least two occasions President Hoover made public statements 

9. 43 Cong. Rcc. *6. 11 . Supra, 233 (I 

10. Supra, 194 f. 
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indicating how he thought the Interstate Commerce Commis- 
sion ought to exercise certain of its powers, and the commission 
somewliat reluctantly yielded to that influence. A member of 
the Federal Communications Commission told the writer in 
1936 that the commission had always complied with all orders 
and requests made of it by the President, and had never raised 
any question about its obligation to do so. When Franklin D. 
Roosevelt became President in 1933. he found most of the inde- 
pendent commissions manned by persons unsympathetic to his 
general policies. Professor Herring describes what happened: 

The President got around this difficulty in his characteristically 
adroit fashion. Placing his kcymen in the departments was a simple 
matter, but bringing the independent organizations within his ton- 
trol required more ingenuity. The judicial calm of the Interstate 
Commerce Commission was left undisturbed, but the most able and 
aggressive commissioner was created Federal Coordinator of Trans- 
portation. The United States Tariff Commission was reduced to a 
harmless condition through the passage of the Reciprocal Tariff 
act. The Federal Radio Commission was abolished outright and a 
New Deal commission took its place. The Piesident secured the 
resignation of Hoover’s chairman of the Federal Power Commission 
and added two appointees of his own.“ 

When President Roosevelt encountered opposition in his 
efforts to reorganize the Federal Trade Commission, he felt 
obliged to resort to the drastic procedure of removal; he be- 
lieved that he had full authority to remove Mr. Humphrey. By 
June 1, 1934, Mr. Roosevelt had appointed all five members of 
the Federal Trade Commission, and it was not until a year later 
that he learned from the Supreme Court that his removal of 
Mr. Humphrey was illegal. 

a. Presidential control of personnel 

Presidential control of commission policy results largely 
from the President’s power to appoint the members of the com- 
mission. This constitutional power may not be taken away from 
the President. It permits him to place on the independent agen- 
cies men who share his views; and when, as with the New Deal 

IS. E. P. Herring, Public Administration and the Public Interest (1936), sss f. 
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agencies, the President appoints the entire membership at one 
time, he can go far towards dominating the commissions' poli- 
cies. It is partly to mitigate excessive Presidential domination 
that Congress has almost uniformly provided for staggered 
terms for the members of the independent commissions. This 
Presidential prerogative of appointment has been regarded as 
worth fighting for. We have already commented upon President 
Hoover’s fight with the Senate over his appointments in 1930 
to the reorganized Power Commission, Mr. Hoover rightly as- 
sumed that the struggle was for control of the policy of the 
commission, and he won his fight. 

In one or two cases Congress has established, and in others 
con.sidered establishing, ex-officio memberships in some of the 
independent commissions. Where this has occurred the control 
of the President has been greatly strengthened, since the ex- 
officio members have been high executive officers and therefore 
subject to direct Presidential control. The Federal Power Com- 
mission of 1920 was completely ex officio in its membership. 
Until 1935 the Federal Reserve Board included in its member- 
ship the Secretary of the Treasury and the Comptroller of the 
Currency, thereby greatly increasing Presidential control of its 
jx»licy. And only after considerable debate did Congress decline 
to place Cabinet members on the United States Shipping Board. 

in addition to appointing the members of the independent 
regulatory commissions, the President, in the case of about half 
of them, designates the chairman and sometimes the vice- 
chairman. This potver can be made to strengthen Presidential 
control over the commissions if tlie President so desires. There 
is some variation in the terms for which the President is per- 
mitted to name the chairman. Under the Act of 1935 the Presi- 
dent appoints for four-year terms the chairman and vice-chair- 
man of the Board of Governors of the Federal Reserve System. 
These are tlie executive officers of the board. The President may 
thus designate his own men, and a new President upon taking 
office may change diem. While diere is no judicial decision on 
this point, it seems fairly clear that an unrestricted grant of 
power to the President to designate the chairman of a commis- 
sion carries with it the discretionary power to dismiss the chair- 
man from his chairmanship, even though the President could 
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not validly remove him from membership on the commission 
except for causes stated in the statute. 

Students of administration and federal administrators them- 
selves do not agree on the desirability of giving to the President 
this important authority. James M. Landis, formerly chairman 
of the Securities and Exchange Commission, expressed to the 
writer his belief that the President should have power to name 
the chairmen of commissions. It creates for the President a 
direct channel through which he is able to present his ideas and 
policies to the commission, and Mr. Landis believes that the 
President is entitled to this privilege. It also makes it more prob- 
able that the President, in filling vacancies which may arise 
in a commission’s membership, will consult the commission 
through the chairman. The commission is also provided in 
this way w’ith a head through whom contacts and co-operation 
with other independent agencies may be facilitated, and the 
President enjoys some indirect authority or influence to see that 
such inter-commission co-operation does take place. An interest- 
ing use of the power to designate the chairman of a commission 
was the appointment by President Roosevelt of Frank McNinch 
to the chairmanship of the Federal Communications Commis- 
sion in 1937. Mr. McNinch was, in fact, borrowed from the 
Federal Power Commission and was given the chairmanship of 
the Federal Communications Commission in order to clear up 
in that agency an exceedingly unsatisfactory internal condition 
arising mainly from squabbles over the dispensing of spoils. 
Here the power was used by the President to increase the in- 
ternal efficiency of the commission, and thereby to ward off a 
threatened Congressional investigation. Both results were 
achieved. There is, however, plausible argument against giving 
the President this power, and it may be noted that the most 
powerful commissions, the Interstate Commerce Commission 
and the Federal Trade Commission, choose their own chairmen. 
It is pointed out that Presidential selection of the chairman 
gives that officer a position of undue importance and influence 
and thereby disturbs the equality which should prevail among 
the members. It also injects Presidential influence, if not domi- 
nation, into an area which should remain wholly free from 
outside pressure. It tends, in short, to undermine the independ- 
ence of the commission. 
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We have already mentioned the reprehensible efforts of 
Presidents Harding and Coolidge to control the policy of the 
independent commissions by holding over the heads of com- 
missioners undated letters of resignation exacted from them at 
the time of appointment and as the price of appointment. This 
may in an occasional instance prove an effective device, but few 
would disagree that if the President is to control commission 
policy that control should be open and aboveboard and should 
not operate through such an under-cover arrangement. 

Tiie President’s control over commission personnel, and, 
through it, over commission policy, would be complete if the 
President enjoyed a discretionary power to remove members of 
the commissions. Presidents Wilson, Harding, and Roosevelt all 
believed that tliey had this {X)wer and that it could be properly 
used for dominating the policies of the commissions. The Hum- 
phrey decision has changed this view. The President now has 
discretionary power of removal only in the case of those commis- 
sions in which Congress has left the President’s power unre- 
stricted by not listing specific causes of removal in the statutes. 
While the Supreme Court has not ruled squarely on this ques- 
tion, its earlier decisions all indicate that the President may 
remove at his discretion any officer rvhom he appoints provided 
Congress does not restrict by statute that power of removal. It 
is unlikely, however, that the President’s power of removal as 
it now exists will ever be used as a weapon of control over the 
independent commissions, except in some case of great emer- 
gency. 

b. Presidential directions or orders to commissions 

Presidents have sometimes undertaken to control the policies 
of independent regulatory commissions by the simple process 
of telling the commissions what to do. President Hoover told the 
Interstate Commerce Commission on one occasion that he 
thought that passenger rates ought to be increased; on another 
occasion he gave it directions regarding railroad consolida- 
tion. In 1925 President Coolidge tried to influence the redis- 
count policy of tlie Federal Reserve Board. Professor Corwin 
tells of a case in which President Wilson ‘urgently requested’ 
the Railroad Labor Board to ‘expedite’ a pending wage decision. 
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and of a recent instance in which President Roosevelt ‘in- 
structed the Federal Power Commission, through its chairman, 
to cooperate with the National Power Policy Committee and 
the Advisory Commission to the Council of National Defense 
for certain purposes in connection with national defense.’ 

Under the statutes the President has no effective means of 
backing up these orders or directions to the commissions. If, 
however, the orders are made public they may be exceedingly 
effective, for the President may be able to invoke a public 
opinion which the commissions would feel unable to resist. If 
the President stays on firm ground, and confines his directions 
to matters in which he clearly has an interest and a responsi- 
bility, he may be able to make this a valuable method of con- 
trol. It is a method not dissimilar in theory and in effect to 
the ‘open letters of instruction' which Robson proposes as a 
means of allowing a Minister to influence a British admini.stra- 
tive tribunal.'* Such Presidential directions must, of course, be 
kept at a safe distance from a commission’s quasi-judicial work 
involving matters of individual right; they should be kept 
clearly within the field of the broad policies which directly 
impinge on the realm of Presidential duty. Public opinion 
would be likely to support an independent commission if it 
refused to comply with an objectionable or inappropriate 
order or instruction by the President. Since the President must 
depend upon public opinion to persuade the commission to 
comply with his orders or directions, the whole arrangement 
seems to carry with it its own protection against abuse. 


8. CONTROL OF ADMINISTRATIVE EFFICIENCY 

Many who feel that the President should have no authority 
over commission policy would be willing to allow him a nar- 
rower type of control in the interests of administrative effi- 
ciency; and the President does enjoy a certain amount of this 
authority. It is exercised primarily perhaps through the power 
of appointment and removal. The President is on safer ground 
in using the removal power to control administrative efficiency 
than to control the policy of an independent commission, since 

ij. E. S. Corwin, The President: Office and Powers (1940), 360. 

14. Supra, 643. 
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administrative inefficiency may reasonably amount to incom- 
petence and thus constitute a statutory cause for the removal 
of commissioners. 

There are many statutory provisions which give the Presi- 
dent power in regard to matters which come before the com- 
missions. The President's approval is sometimes required for 
the performance of particular acts which relate to the Presi- 
dent’s own responsibilities. Thus Congress, in regulating the 
activities of die Shipping Board, required that Presidential 
approval be secured before certain contracts were entered into 
by the board.*® 

A limited supervision in the interests of administrative 
efficiency has been given to the President in one or two cases 
by placing an otherwise independent commission ‘in' an execu- 
tive department. We have seen that the Interstate Commerce 
Commission began its career in the Department of the Interior, 
and remained there in fact until the Secretary of that depart- 
ment asked to have it moved out.** The Bituminous Coal 
Commissions of 1935 and 1937 were both ‘in’ the Department 
of the Interior for purposes of administrative housekeeping.” 
When the status of the National Labor Relations Board was 
being discussed in Congress, Secretary Perkins and several 
labor leaders urged that it be placed in the Department of 
Labor.** In ig.^o, by the President’s executive order under the 
Reorganization Act of 1939, the Civil Aeronautics Authority, 
with its name slightly changed, was placed in the Department 
of Commerce; yet it remains free from executive supervision 
with respect to its quasi-judicial and quasi-legislative work.** 
Presidential control over an independent commission which 
results from placing that commission ‘in’ an executive depart- 
ment looks more impressive on paper than it proves in prac- 
tice. Mr. Ickes declared that he knew nothing about the inde- 
pendent Bituminous Coal Commission while it was ‘in’ his 
department, except what he read in the newspapers.** While 
such an arrangement may lead to compliance by a commission 
with uniform bureaucratic routine in many matters, it is not 

18. Supra, 360 ff. 

19. St/pra, 415 f. 
ao. Supra, 380. 


15. Supra, 2 JO, 258 f. 

16. Supra, 62, 67. 

17. Su ^ a . 387 f- 
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likely to enlarge the range of Presidential control over a com- 
mission in any practically important way. 

3. CO-ORDINATION OF COMMISSION ACTIVITY WITH THAT OF 
OTHER AGENCIES OR DEPARTMENTS 

One of the difficult problems of the independent commis- 
sions is that in many cases they have no effective machinery 
for making contacts or co-operating with other independent 
commissions. Experience has shown that Presidential aid in 
this area is very necessary and important. The President may 
move here by creating informal agencies such as advisory or 
co-ordinating committees in order to facilitate co-operation 
among the independent commi.ssions. He may also, as we have 
seen, accomplish similar results through tlie chairmen of the 
commissions when the statutes allow him to appoint them. 
As in many similar situations, these problems of co-ordination 
are likely to be effectively dealt with by informal methods 
when tliere is no machinery for direct control. 

4. CONTROL OVER QUASI-JUDICIAL WORK 

The President has no authority from any source to influence 
day-to-day decisions of the independent regulatory commissions 
in cases in which private and public rights are at issue. This 
quasi-judicial activity should not be subject to any form of 
outside control or influence; and it would be a serious abuse 
of power for the President to intervene in an attempt to con- 
trol such a decision of a commission. The President does not 
now possess that power, and it should not be given to him. 


B. Possible Methods of Increasing the Effectiveness of 
Presidential Controi, over Commi.ssions 

While some students of the problem of the independent 
regulatory commissions reject the idea that the President ought 
to have any control over these commissions, the writer is here 
proceeding on the assumption that the President does in prac- 
tice enjoy substantial authority in this field and that, so far as 
administrative supervision is concerned, the President’s author- 
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ity may well be increased. We may summarize here a number 
of proposals which have been made for strengthening the 
President’s power in this area. 

1. OPEN STATEMENTS OF PRESIDENTIAL POLICY 

Even if we assume that the President cannot enforce his 
policies on the independent commissions against their will, and 
that he ought not to be permitted to do so, there is no reason 
why he should not openly and frankly state his policies to the 
commissions and invite their agreement and co-operation. The 
President may do this with a public letter or statement in 
which he makes clear the course of action he believes should 
be followed by the commission and gives his reasons in support 
thereof. When such a practice came to be sanctioned by tradi- 
tion, it would lose its present superficial aspect of being a type 
of unauthorized interference on the part of the President with 
the commissions' activities. If there are substantial differences 
in jjolicy between the commissions and the President, there 
would seem to be great advantage in having these brought into 
the open in this direct way. Public opinion could thereby act 
in the matter, should it be disposed to do so. The President 
should not use this method in an effort to influence or control 
the strictly quasi-judicial work of the commissions; it is be- 
lieved that he ivould be rebuked by public opinion should he 
attempt to do so. 

2. SHARPENED PRESIDENTIAL CONTROL OVER THE ADMINISTRATIVE 
EEFICIENCV OF WORK OF THE COMMISSIONS BY A MORE 
EFFECTIVE STATEMENT OF CAUSES OF REMOVAL 

The writer believes that careful study of the language of the 
statutes in which are stated the causes for which commissioners 
may be removed could be made to result in giving the Presi- 
dent desirable authority and responsibility for the efficiency 
with which the commission does its work, and yet not permit 
him to interfere through that removal power with the activi- 
ties with regard to which it ought to be independent. For 
example, the term ‘incompetence’ could be substantially elab- 
orated and made more concrete in ways which would extend 
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the range of Presidential supervision over internal efficiency. 
This has been dealt with more fully in another connection.®^ 

3. ENLARGING THE STATUTORY RANGE OF PRESIDENTIAL DIRECTION 

AND DISALLOWANCE OF COMMISSIONS* ACTS IN FIELDS WHICH 

IMPINGE ON THE PRESmENT'S POWERS AND 
RESPONSIBILITIES 

The authority of the President could be substantially ex- 
tended in order to place under his responsible control certain 
commission activities which tie in closely with problems for 
which he is responsible. This could be done either by requir- 
ing his approval of specified acts or by allowing him on his 
initiative to intervene and either to suspend or disallow a com- 
mission’s act. For example, if the Maritime Commission is to 
retain the power to approve the transfer of American ships to 
foreign registry, the President might wisely be authorized to 
pass upon such transfers in order to make sure in time of in- 
ternational crisis that the President’s foreign policy should not 
be jeopardized by the acts of an independent agency. Congress 
has occasionally given the President such powers in specific 
cases; it could probably go considerably farther witlioui sacri- 
ficing the independence of the commissions. 

4. REQUIRING THE COMMISSIONS TO REPORT TO IHE PRESIDENT 

AT HIS REQUEST 

In his recent book on the Presidency, Professor Ckirwin 
makes the interesting proposal that Congress might ‘require 
the independent commissions and similar agencies to report to 
the President at his request. Exaction of such a duty would 
work benehcially in two ways: (1) would bring divergent tend- 
encies in administration to the light of day and put them on 
justification; (2) it would inform the legislative judgment of 
the President. The hierarchical principle, it has been suggested, 
may be less important for its authoritative than for its com- 
municative aspects.’ “ Corwin does not elaborate this proposal, 
but it is easy to see that it would tend to draw the President 
and the commissions closer together and make easier the iron- 

ai. Supra, 464 [. st. E. S. Corwin, op. cil. 10$. 
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ing out of conflicts of policy between them. There^ should be 
substantial value in thus permitting the President to command 
information from the commissions, even if he has no more 
power than before to act upon the information he receives. 


III. RESPONSIBILITY OF THE COMMISSIONS 
TO THE COURTS 

An earlier chapter has summarized the essential facts with re- 
gard to the judicial review of the work of the independent 
regulatory commissions.** It is clear that the courts must review 
commission decisions on questions of law, that they will super- 
vise commission procedure to make sure that it is fair and 
orderly, and that they will sometimes review, and at all times 
keep a watchful eye upon, the commissions’ findings of fact. 
The range of authority which the courts exercise over the com- 
missions is guided, but not always finally controlled, by the 
statutory directions which Congress gives to the courts. Thus 
the courts can be required by Congress to review all findings 
of fact made by commissions, when they otherwise would 
not review such findings if sup|X)rted by substantial evidence. 
At the same time the courts will insist upon exercising the 
judicial supervision of commission action believed by them to 
be constitutionally necessary under due process of law, even 
though Congress may have sought to provide a less drastic re- 
view. We have seen that actual range of judicial review, when 
the courts are left with a free hand, is likely to depend in part 
upon the courts’ impression of the quality of the quasi-judicial 
job that is being done by the commission.** Essential fairness 
and a sound regular procedure will earn for a commission a 
substantial degree of immunity from judicial interference, 
whereas a reputation for biased and shoddy work will some- 
times result in the courts doing over again a commission’s job. 

There are sharply conflicting views on the proper range of 
judicial control over the independent regulatory commissions 
and other officers and agencies doing similar work. The con- 
troversy is a very old one and it is possible to review here only 
its major aspects. There is, in the first place, a body of opinion 

*S. supra, 468 It. *4- Supra, 476 1 
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which favors the broadest possible judicial review: every find- 
ing and decision of a quasi-judicial tribunal ought to be re- 
viewable on appeal in a court of law. A certain amount of the 
vigor with which this view has recently been urged is a result 
of the fact that some of the newer independent agencies, such 
as the National Labor Relations Board and the Securities and 
Exchange Commission, have been created to exercise types of 
regulation which are very unpopular in certain quarters. Busi- 
nessmen subject to these unpopular types of regulation would 
in general be glad indeed to have the broadest possible judicial 
review in the hope of watering down and delaying the effec- 
tiveness of the reg;ulation. Proposals have therefore been made 
that all findings of fact as well as rulings of law made by quasi- 
judicial bodies should be subject to review by the courts. This 
was in substance the proposal made in 1936 by the Committee 
on Administrative Law of the American Bar Association. This 
proposal rests upon certain assumptions and convictions. First, 
it assumes that only a judicial body can fairly and justly deter- 
mine private rights. It exemplifies, in other words, a belief in 
lawyers’ justice. Second, it assumes that essential justice re- 
quires a second if not a third trial of any given cause, even 
though the first one may have been quite fair; it thus assumes 
a sort of vested right to keep alive a gambling chance to find 
something wrong with the first trial. Third, the proposal rests 
upon the conviction supported, it must be admitted, by all too 
much concrete evidence, that tlie findings of fact of adminis- 
trative officers and quasi-judicial bodies are sometimes reached 
by loose and unfair procedure and are not adequately sup- 
ported by evidence. 

There is a strong case, however, for limited judicial review 
of the actions of independent regulatory commissions. Justice 
does not require that courts dispose of all problems affecting 
private rights. The courts themselves have been outspoken in 
declaring that essential justice can be dispensed by administra- 
tive tribunals or officers. Due process of law does not require 
the fullest possible judicial review of administrative rulings. 
Left to their own devices the courts have abandoned their 
early rigid insistence on the judicial duplication of administra- 
tive findings through trials de novo on appeal, and they are 
quite content to exercise a much milder form of outside super- 
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vision. We have seen that in England judicial intervention in 
the administrative process is frowned upon, and that the op- 
portunities to appeal from the findings of a quasi-judicial 
authority to the courts of law are exceedingly limited. The 
popular idea that several trials, simply for the sake of repeti- 
tion, are essential to justice is a vicious and costly fallacy. 

The case for limited review is supported by very practical 
considerations. If the courts must pass upon a large volume 
of quasi-judicial determinations, the handling of administra- 
tive work is seriously retarded. At the same time the dockets of 
the courts will be crowded with business of a technical and 
specialized character which the ordinary courts are not well 
equipped to handle. Excessive judicial review discredits, if it 
does not actually waste, the expert ability and experience of 
the administrative officers who have been chosen to handle 
specialized tasks. Finally, it may be suggested that if an inde- 
pendent regulatory commission is not handling its business in 
a fair and satisfactory way, the proper solution to the problem 
is not found by burdening the courts with the responsibility 
of doing the job over again; instead, the procedure of the com- 
mission, or its personnel, or its assignment of work, should be 
improved so that the specific criticisms are met. That fairness 
and efficiency can be attained in an independent commission 
has been demonstrated over many years by the splendid record 
of the Interstate Commerce Commission. 

The Attorney General’s Committee on Administrative Pro- 
cedure made its report in January 1941. The committee 
studied the problem of judicial review of administrative ad- 
judication and presented recommendations which deserve 
mention here. These proposals are grounded on the tlieory 
that judicial review is ‘to check— not to supplant— administra- 
tive action.’ The courts must exercise the fullest and most 
.searching review of all questions in which constitutional rights 
are involved, all questions affecting the scope of the agency’s 
authority, and all questions of procedural fairness. On the 
controversial question of the judicial review of administrative 
findings of fact, the committee proposes that such findings shall 
be final and binding if supported by ‘substantial evidence.’ 
The Supreme Court has defined substantial evidence as ‘such 

25. S. Doc. 8 , 77th Cong., ist sess. (1941). 77 - 
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relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion.’ The committee rejected the 
proposal that these findings of fact be made final only when 
supported by ‘the weight of the evidence,’ for the courts would 
have to ‘determine independently which way the evidence 
preponderates’ to apply this test. Such a requirement would 
‘destroy the values of adjudication of fact by experts or spe- 
cialists ... It would divide the responsibility for administra- 
tive adjudications.’ The committee concluded that the present 
demand for more drastic judicial review of the work of regu- 
latory agencies arises from ‘dissatisfaction with the fact-finding 
procedures now employed by the administrative bodies.’ It 
made extensive proposals for the improvement of those pro- 
cedures and expressed the belief that such procedural reforms 
‘will inspire confidence and will obviate the reasons for change 
in the scope of judicial review.’ 

So far then as commission responsibility to the courts is 
concerned, it seems clear that under favorable conditions judi- 
cial review or control of commission activity will not go beyond 
an outside check upon questions of law, ultra vires activities, 
and commission procedure. Judicial authority cannot and 
ought not to reach to matters of policy or administrative effi- 
ciency. The writer believes that in spite of the recent proposals 
to enlarge the range of judicial control of quasi-judicial deci- 
sions, we are moving steadily in the direction of keeping the 
courts more and more out of the processes of administration. 
The trend is toward limiting judicial supervision of the inde- 
pendent regulatory commissions to the lowest point consistent 
with due process of law. 


IV. THE PROBLEM OF DIVIDED RESPONSIBILITY OF 
THE INDEPENDENT REGULATORY COMMISSIONS 

It is clear from the foregoing analysis that the lines of respon- 
sibility which bear upon the independent regulatory commis- 
sions are considerably blurred and confused. The commissions 

26. Consolidated Edison Co. v. National Labor Relations Board, 305 U.S. 
197. 229 ('938). 

27. S. Doc. 8, 77th Cong., 1st scss. (1941), 91 f. 
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are not clearly aware to whom they are accountable, nor are 
those to whom they are accountable sharply aware of their own 
position in the matter. Divergent claims and theories confuse 
the issue and tend to destroy any sharp sense of accountability. 

As a step toward clarifying this confusion on the responsibil- 
ity of the independent regulatory commissions, the following 
principles are suggested: First, the commissions owe no respon- 
sibility to the courts beyond the obligation to stay within the 
legal limits of their assignments and to follow fair and orderly 
procedure. They are in no sense accountable to the courts for 
any matters of policy or of administrative efficiency. Second, 
the commissions owe no responsibility either to Congress or to 
the President cf)ncerning the making of individual quasi- 
judicial decisions. Nothing but abuse and injustice could result 
from pernutting Congress or the President to interfere with 
or control these decisions affecting private rights. This does not 
mean, however, that the commissions owe no responsibility 
either to Congress or to the President for the essential sound- 
ness of their quasi-judicial judgments viewed as a whole, or for 
the general efficiency with which they perform their quasi- 
judicial tasks. Third, commission accountability to Congress 
can extend only to matters of policy in the broad sense. It does 
not extend to day-to-day adjudication or day-to-day administra- 
tion. We have seen that Congress has developed no machinery 
for making this accountability witli regard to policy surely and 
consistently effective. The attention which it gives to the com- 
missions has usually been ad hoc and inadvertent, but Con- 
gress cannot escape its own responsibility for supervising the 
way in which the independent commissions handle the broad 
policies confided to their discretion. Fourth, the responsibility 
of the commissions to the President is limited to two areas. It 
does not extend to day-to-day adjudication. A commission may 
be accountable to the President for policy decisions within 
limits blocked out by statute, and for matters directly imping- 
ing upon the President's own obligations and duties. There is 
a sharper responsibility to the President for efficient adminis- 
tration; it is the President’s duty under the Constitution to see 
that the laws are faithfully executed— and this includes the 
execution of the laws by an independent commission. 

We may therefore conclude that the responsibility of the 
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independent regulatory commission is a divided one. We are 
faced here with a practical and not a theoretical problem; 
there is no reason why an agency must serve only one master. 
There may be lines of control and corresponding lines of ac- 
countability which move in different directions. Congress is 
the creator of the independent commissions and it would do 
well frankly to recognize this principle of divided responsibil- 
ity and to direct more effectively and define more clearly its 
nature and limits. 

The idea that the independent commission or other admin- 
istrative agency may owe a divided allegiance is by no means 
new. There is an interesting precedent in the field of English 
administration. In igu a Treasury minute was issued by the 
Chancellor of the Exchequer clarifying the status of the Insur- 
ance Commissioners under the National Health Insurance 
scheme. This minute distinguished between the executive and 
judicial functions of the commissioners. The judicial functions, 
though not numerous, were said to be very important and the 
independence necessary for their proper handling was secured 
by making them free from Treasury control. It was felt there 
should be definite responsibility for the executive acts per- 
formed by the commissioners. These accordingly would have 
to be defined by the Board of the Treasury in Parliament. The 
government here shows an unwillingness to assume any control 
over the judicial activities of administrative agencies, while at 
the same time it recognizes that an agency may be politically 
responsible for part of its work but not all of it. 

Another attempt to embody the principle of divided respon- 
sibility in the form of a Congressional statute was made in 
some of the early drafts of the civil aeronautics bill of 1937.°’ 
The proposal by the interdepartmental committee called for 
the creation of a civil aeronautics authority with regard to 
which the following arrangement was proposed: ‘the exercise 
or performance of any other power or duty of the board which 
is not subject to review by courts of law shall be subject to the 
general direction of the President.’ Here was a frank attempt 
to create an agency which would have both executive and 
quasi-judicial duties, and to make that agency effectively re- 
sponsible to the President for its administrative work, while 
*8. Supra, 596, 413 f. 
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its quasi-judicial activities were subject to review by the courts 
alone. The line of division attempted here is difficult to draw, 
and in actual practice the proposal embodied in the bill might 
have resulted in litigation and confusion, especially since there 
is no assured way of telling beforehand just where the courts 
are going to draw the lines which limit their own authority. 
There should, however, be no difficulty whatever in dividing 
the responsibility of the commissions between Congress and 
the President, for Congress itself has full power to draw that 
line of division and to make it sharp and clear. 


V. GENERAL CONCLUSIONS REGARDING THE 
RESPONSIBILITY OF THE COMMISSIONS 

The following conclusions are ventured with regard to the 
problem of commission responsibility. The writer believes 
these are supported by the foregoing analysis and summary of 
exjjerience. 

1. The present situation with regard to commission respon- 
sibility is vague, confused, and unsatisfactory. 

2. Congress should establish by law an effective division of 
commission responsibility which will sharpen and clarify the 
areas of control and accountability. This division should run 
along the following lines: 

a. Judicial control over commissions and their corresponding 
accountability to the courts should be kept at a minimum. It 
should extend to questions of law and all issues of ultra vires, 
and to tlie fairness and regularity of the procedure of the com- 
missions in performing quasi-judicial work. It should not ex- 
tend to determinations of fact which are supported by sub- 
stantial evidence and under no circumstances should it extend 
to matters of policy. 

b. Save for the judicial review described above, there should 
be complete freedom from outside control from any source of 
individual decisions rendered in tlie exercise of quasi-judicial 
power. 

c. Congress must retain ultimate policy control over the 
commissions through its basic statutory direction and by its 
provision of financial support. The resulting responsibility is 
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of a broad and general sort, since Congress is not equipped to 
exercise control in detail over the commissions. While im- 
provements such as the establishment of well-staffed sunding 
committees may increase the ability of Congress to keep itself 
informed of commission activities, these must not be expected 
to change substantially the area of control possible to a legis- 
lative body. 

d. Congress should clarify by statute the areas within which 
the commissions should be responsible to the President. These 
areas will have to be larger than would be necessary or desir- 
able if Congress could exercise effective control over an admin- 
istrative or quasi-judicial agency. The areas of Presidential 
control over commissions should include the following; First, 
there should be a range of policy control allotted to the Presi- 
dent. There are many points at which commission policies 
impinge upon the general policies of the President, policies 
for which the President as head of the nation is responsible. 
Commission policies impinge also upon other commission 
policies. In these areas the President should be given directing 
authority; it is possible to establish suitable devices by tvhich 
this control and responsibility may be implemented. Second, 
it should be clearly and definitely recognized that the commis- 
sions are accountable to the President in the field of adminis- 
trative efficiency. While it is not clear that Congress could con- 
stitutionally prevent the President from exercising control in 
this area, it should certainly not attempt to do so but should 
facilitate in every possible way this accountability of the com- 
missions to the President for the efficiency with which they do 
their work. 



XI 


MERGER OF POWERS IN COMMISSIONS- 
SEGREGATION OF ADJUDICATION 
FROM ADMINISTRATION 


I. NATURE OF THE PROBLEM 

From the lime our first independent regulatory commission 
was set up in 1887 down through the report of the Attorney 
General's Committee on Administrative Piocedure in 1941, 
tlicre has been constant criticism of the fact that the independ- 
ent agencies place in Che hands of the same men governmental 
}x>wers thought to be incompatible. Sometimes these attacks 
have been explicit and have been accompanied by reasoned 
pru{x)sals to separate the functions thus merged. In other cases 
the criticisms have been largely expressions of resentment 
against unwelcome forms of regulation. So long standing a 
jnublem justifies careful analysis. This chapter, therefore, at- 
tempts to summarize the character and extent of tliese much- 
criticized mergers of power in tlie commissions and to describe 
and appraise tlie more important plans which have been either 
tried or proposed for die segregation of these powers. The 
mergers which have been most seriously attocked are those in 
which powers of adjudication are given to independent com- 
missions which at the same time exercise powers of prosecution, 
jjolicy determination, or business management. 

A. Mercer of Policy-Determining Fiinctions with 
A nJUDICATION 

In most of the independent regulatory commissions, impor- 
Uiit quasi-judicial work in which private rights are directly 
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afiEected is supplemented by the responsibility of making broad 
policy decisions and carrying on administrative activities of a 
general nature. It is believed by many that the combination of 
these two kinds of duties in the hands of the same agency tends 
to destroy the atmosphere of neutrality and detachment in 
which the work of adjudication ought to be carried on. Our 
constitutional courts have from the beginning protected their 
judicial impartiality by refusing to perform any non-judicial 
duties; yet our independent commissions arc compelled by law 
to perform the duties of the lawmaker and the administrator 
along with those of the judge. The policy determinations 
which independent commissions are obliged to make are often 
controversial, and are sometimes controversial in a partisan 
sense. The result is that the commissions are subject actually or 
potentially to pressures from various oflicial and imoflicial 
sources. These pressures may not be in and of themselves il- 
legitimate, but they are clearly not compatible with the com- 
plete impartiality with which private rights ought to be 
adjudicated. It is urged, therefore, tliat policy determination 
and adjudication ought to be kept as far apart as possible. 


B. Merger of the Powers of Prosecutor and Jijd<;e 

Much sharper criticism is directed against some of the com- 
missions on the ground that they both prosecute and judge 
those within their jurisdiction. Agencies like the Federal Trade 
Commission and the National Labor Relations Board perform 
a task comprising three elements: First, they determine what 
constitutes a violation of some legislative standard, such as 
‘unfair competition' or ‘unfair labor practice.’ Second, they 
discover through the methods of a prosecutor that a person has 
violated this legislative standard. Third, they issue an ortler 
restraining the conduct thus found objectionable. F.l.scwherc 
the writer referred to this aspect of the work of the Federal 
Trade Commission: ‘The business man learns from the same 
act of the commission what the law of unfair competition is 
and that he has violated it.’ * The commi.ssioners through their 

1. R. E. Cu.shman’s memorandum for the I'resideni's Commiltoc on Adinin- 
btrative Management, Report with Special Studies (1937), 219. 
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subordinates work up from the initial complaint the cases 
which they later present to themselves for decision. Here again 
is lacking the atmosphere of detachment and impartiality in 
which private rights ought to be adjudicated. The temptation 
on the part of the commission to decide that it has proved its 
case is very strong. Gerard Henderson said of the Federal 
Trade Commission. 'The crux of the matter is that the com- 
mission has not been able to overcome the handicap of a pro- 
cedure which makes it both complainant and judge, and to im- 
press upon its findings that stamp of impartiality and disinter- 
ested justice which alone can give them weight and authority.’ ‘ 
While Henderson was referring to the commission’s early days, 
there are many who feel that the defect he points out still 
exists and that the commission continues inescapably to violate 
the long-standing principle that one ought not be a judge in 
his own ciiuse. 


C . l.oN(;-SrAsnisG Criticisms of These Mercers of Powers 

The concrete results of the merging of these allegedly in- 
compatible jKiwers in the same hands are exceedingly difficult 
to measure, 'fhere have no doubt been cases in which a com- 
mission has been guilty of merely rubber-stamping by its deci- 
sion the (oniplaini liumglu by its staff against particular 
defendants. .-\s ive hate seen, the Federal Trade Commission 
during its earlier years created a rather general impression that 
its final decisions were largely raiionaliations of the conclu- 
sions with which it had started out.’ The Supreme Court seems 
to have felt that the commission was not unbiased in its quasi- 
judicial work and accordingly subjected its decisions to the 
most rigorous tyjie of judicial supervision. It would be difficult, 
however, to prove how far substantial abuses have actually re- 
sulted from these mergers of powers. 

.\lso, there is a psychological factor which may not be safely 
forgotten and the actual results of these mergers of powers may 
in the long run be less important than the popular impression 

a. G. C. Hendersun. The Federal Trade Commission (1924). jaB. 
j. Sufna. 477- 
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which they create. Many years ago a wise British judge observed 
that 'important as it was that the people should get justice, it 
was even more important that they should be made to see and 
feel that they were getting it.' If an independent regulatory 
commission is so organized and so administers its powers of ad- 
judication tliat those subject to its authority honestly feel that 
they are being denied essential justice by having their rights ad- 
judicated by a tribunal not fully impartial, this is a very serious 
indictment whether injustice is actually done or not. 

There can be no doubt of the persistence of this criticism 
of the regulatory commissions or of the sincerity of most of 
those who have voiced it. Evidence of dissatisfaction with this 
aspect of commission work and procedure is seen throughout 
die entire legislative history of nearly every commission stud- 
ied. In some cases, as in that of the National I^abor Relations 
Board, these criticisms of the so-called prosecutor-judge com- 
bination are to some extent smoke screens to cover up more 
fundamental resentments against the regulatory agency and the 
statute which it is enforcing. But the criticism is also voiced 
by numerous able and responsible people who have no per- 
sonal axes to grind, and who are merely disturbed by what ap- 
pears to them to be the adjudication of private rights by officers 
occupying also the role of prosecutor. We have seen that this 
w'as one of the main charges brought against British agencies 
by Lord Hewart in 77 ie New Despolistit, and that the reality 
and seriousness of the complaint and the situation out of which 
it grew were recognized and carefully consiclcicd by the Com- 
mittee on Ministers' Powers.* 


II. METHODS OF SEGREGATING ADJUDICATION 
FROM OTHER COMMISSION FUNCTIONS 

Those who have criticized our independent regulatory com- 
missions for the mergers of powers just described have not 
stopped with criticism; they have made numerous jirofxisais 
either for eliminating the objectionable mergers of powers 
completely, or for minimizing their unfortunate cffecu. We 

4. Supra, 630 IT. 
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turn now to an analysis of these proposals for segregating the 
job of adjudication from the other kinds of commission ac- 
tivity believed to be incompatible with it. 

A. Segregation of Executive and Managerial Functions 

There are a number of cases in which the independent regu- 
latory commissions have been given executive or managerial 
jobs which have little or no connection with the quasi-judicial 
tasks of regulation. Such tasks have often been imposed on 
the commission because there was no other existing body to 
which they might suitably be assigned, and in some cases their 
jjerCormance in no way threatens the impartiality of the com- 
mission’s quasi-judicial work. They do, however, create diffi- 
culties and there are major objections to imp>osing such duties 
upon commissions which must carry a heavy assignment of ad- 
ministrative adjudication. These objections may be stated as 
follows: First, there is a loss of effective executive responsibility 
for work which is executive in character. Second, these duties 
iin|KMe ujxm a Iwdy equipped to do quasi-judicial work execu- 
tive or managerial functions which call for different abilities 
and attitudes of mind. President Hoover summarized his views 
upon this problem in a message to C^ongress in December 3, 
iqaq, dealing with departmental reorganization. He said: 

1 1 seems to me that the essential principles of reorganization arc 
two in number. First, all administrative activities of the same major 
piirjMtse should be placed in groups under single-headed responsi- 
bility: second, all executive and administrative functions should be 
se]>araied from boards and commissions and placed under individ- 
ual rcs|)onsibility; while (piasi-lcgislative and quasi-judicial and 
broadly advisory functions should be removed from individual au- 
thority and assigned to Imaixls and rommissinns. Indeed, these are 
tlie fiiiidanientnl principles upon which our Government was 
founded, and they aie the piiiiciples which have been adhered to 
in the whole development of our business structure, and they are 
the distillation of the common .sense of generations.* 

The earliest example of this combination of duties is found 
in the Interstate Commerce Ckimmission; tlie commission’s im- 


5. 7t Cong. Rec. ty. 
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portant executive functions under the Safety Appliance Acts 
have little or nothing to do with rate making or with the com- 
mission’s other powers of regulation. The commission, through 
its agents, conducts safety appliance inspetrtioii of railroad 
equipment, discovers violations of the statutes, and reports 
these for appropriate penal action to the federal district at- 
torneys. These duties were given to the commission before 
the Department of Commerce was created and there was no 
very appropriate executive department to which they could be 
assigned. They have been left where they are partly through 
inertia, but mainly because the commission has established in 
regard to these executive duties what amounts to an internal 
segregation of functions or division of labor by which the en- 
forcement of the Safety Appliance Acts is entrusted to a corps 
of men who are not charged with other qtia.si-jtidicial duties. 
The task is carried on, it is true, under the supervision of one 
of the commissioners, but the control which he exercises is 
casual to the point of being almost nominal. Certainly the 
possession of these executive powers in no way threatens the 
complete impartiality with which the commission handles its 
quasi-judicial work. The situation is oj>en to criticism solely 
on the ground of the absence of direct res|X)nsiI>ility for the 
handling of an executive task, and under the circumstances 
this objection is more theoretical than practical. There seems 
no sound reason for making a change in this (oiurete situation, 
but the arrangement ought not to be copied in setting up new 
agencies or in revising old ones. 

A somewhat similar combination of duties was given in 
to the United States Maritime Commission. This body has 
highly important executive and managerial duties with regard 
to shipping subsidies and ihe management of our mercliant 
marine; it also has quasi-judicial powers over shipping rates 
and services. Here the managerial job overshadows the regula- 
tory job. This merger of tasks in the new commission put in 
the same hands duties which had formerly been exercised by 
the United States Shipping Board, a qiiasi-jtidicial body, and 
the Emergency Fleet Corporation, a managerial body. The 
duties of the Maritime Commission involve an internal conflict 
of interests since the commission is charged with the regula- 
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tion of the rates and service of shipping carried on in competi- 
tion with the commission’s own merchant shipping business. 
This is open to the same criticism which we have seen has been 
directed against the Port of l^ondon Authority because it passes 
on applications for licenses for new docks to be operated in 
competition with the authority’s own docks.® The Transporta- 
tion Act of 1940 took away from the Maritime Commission a 
good deal of its regulatory work— that dealing with domestic 
shipping— and transferred it to the Interstate Commerce Com- 
mission.' It is doubtful whether the commission now retains 
enough quasi-judicial work to justify on any sound theory a 
continued status of independence. 

The Civil Aeronautics Act of 1938 embodied the most care- 
fully considered attempt thus far made in a regulatory statute 
to segregate executive functions from duties of administrative 
adjudiiation. The Civil Aeronautics Authority was created as 
an independent quasi-judicial body. In addition, there was set 
up a separate Civil .Vcronautics Administrator directly respon- 
sible to the President for the performanc e of im]x>rtant execu- 
tive and promotional functions. While the authority could give 
directions to the .Adininistiator, it could not remove him from 
office. The .Act al.s<j created a separate Air Safety Board sub- 
jeet to tlie President's discretionaiy power of removal but 
wholly independent of the authority; its duty was to report on 
air accidents and to make recommendations to the authority 
to prevent further accidents. 

In the status of the Federal Co-ordinator of Transportation 
we again sec a gioping after a somewliat similar segregation 
of duties. The analogy i.s not so chise because the Co-ordiiiator 
was created chiefly to assume the functions of transportation 
]>lanning. He did, however, have important administrative and 
promotional |xrwers in the held of railroad co-ordination, al- 
though all of his orders were subject to review by the com- 
mission. File line of cleavage here was bluiTed since the Co- 
ordinator was also a member of the commission. 

'Fhese few cases represent the attempts which have been 
made to segregate executive and managerial duties from the 
tpiasi-judicial duties of the independent regulatory commis- 

(i. (Wk», 7 ' ‘''’**/**^'*^ •1®* 
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sions. With the exception of the Civil Aeronautics Act, these 
attempts at segregation were not motivated by any clearly con- 
ceived theories on the impropriety of the original mergers. We 
turn now to a number of proposals which have been made for 
this kind of segregation. Some of these are still receiving active 
consideration. 

The most important of these proposals have arisen in the 
field of transportation, and several were presented during the 
discussions which culminated in the passage of the Transporta- 
tion Act of igao. It was clear at that time that the forthcoming 
railroad legislation would establish much more comprehensive 
and drastic control of railroad affairs by the government tlian 
had existed before. The statute was being drawn to place in 
the hands of a regulatory body, either the Interstate Commerce 
Commission or some other agency, the responsibility of de- 
veloping and maintaining an efficient and self-supporting sys- 
tem of railway transportation. This was bound to take the 
government into problems of management, co-ordination, and 
promotion. Proposals came from many responsible quarters 
that the new managerial and executive duties ouglit not to be 
placed in the hands of a quasi-judicial independent comnns- 
sion charged with the adjudication of private right.s. As early 
as 1916 the Railway Executives projmsed a separate federal 
railroad commission to be set up parallel to the Interstate Com- 
merce Conimis.sion to handle the new executive and man- 
agerial functions which the government might assume.’ By 
igig, the Railroad Executives had modified their proposals so 
as to call for a separate Cabinet department of transportation 
in addition to the Interstate Commerce Commission.’ .At alKuit 
the same time a National Transportation Conference called 
under the auspices of the United States Chamber of Commerce 
brought in a proposal for a separate transportation Imard of 
five members to function parallel to the Interstate Commerce 
Commission.*’ This board would be responsible for financial 
regulation, consolidations, approval of new capital expendi- 
tures, and the general promotion of a national system of rail- 
way, water, and highway transportation. This proposal was 
endorsed not only by the United States Chamber of Commerce, 


8. Supra, 119. 
g. Supra, iig. 


in. Supra, itgf. 



Segregation of Executive from Judicial Functions 707 

but by the Senate Committee on Interstate Commerce. It was 
incorporated in the Cummins bill as it passed the Senate, and 
was discussed at some length. It was urged against it that the 
Interstate Commerce Commission was greatly aided in the 
performance of its regulatory duties by its exercise of collateral 
administrative functions in transportation, that the commission 
was entirely competent to perform efficiently all of these new 
functions, and that to give them to separate bodies would 
sacrifice efficiency and coordination. It was argued in reply 
that the qualifications needed for the different kinds of work, 
executive and quasi-judicial, were entirely different, and that 
tlie tasks therefore ought not to be conferred on the same 
body." 

The proposals of igig and igao were not adopted, but in 
the Omnibus Transportation bill introduced by Chairman Lea 
of tfie House Committee on Interstate and Foreign Commerce 
in igag we find a provision for an administrator of transporta- 
tion. This officer would be given substantial executive and 
promotional duties to be taken away from the Interstate Com- 
merce Cxmimission. There have been other similar pioposals, 
and there is a continuing if not a growing body of opinion 
that some such segregation of duties as this ouglit to be worked 
out in the field of transportation. 

We have already seen tliat during the checkered career of 
the I’nited States Shipping Board numerous proptjsals were 
made to effect a shar]) separation between the board and the 
Fleet Corporation which was by sutute placed under its direc- 
tion." It svas urged that the Shipping Board should remain an 
inde{)eiideiit regulatory body and confine itself to quasi-judi- 
cial activities, while tlie Fleet Corporation should be cut loose 
from it and be made responsible to the President for the ex- 
ecutive task of managing the fleet. Promotional and managerial 
work would thus be kept separate from the work of adjudica- 
tion. Such a segregation was favored by Mr. Hoover, who, as 
Secretary of Commerce, served as chairman of the interdepart- 
mental committee on shipping during the 6gth Congress.’* 

II. Hcarinip iK'forc the House Coraniincc on Inicrstaic and Foreign Com- 
iiicrce on H. R. 4578. <®lli Cong., isi scss. (1919). vol. 1, aKSff. 

I a. Supra, 149 IT. 

1$. Supra, 26a f. 
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Such a segregation of functions was strongly urged when 
federal radio regulation was first being discussed. Secretary 
Hoover, in making his influential recommendations with re- 
gard to radio control during the '20’s, kept insisting that a 
sharp line should be drawn between what he called the ‘traffic 
problems’ which needed executive control and the problems 
of licensing which called for quasi-judicial action. He believed 
that there ought to be separate machinery to handle these two 
jobs. The White bill of 1925 worked out such a segregation of 
functions; “ Congress, however, unfamiliar with such an ar- 
rangement but very familiar with the ordinary independent 
regulatory commission, set up in the Radio .“Vet of 1927 an in- 
dependent commission to deal witli the problems of radio 
control. Yet the Act did not rule out the possibility of such 
segregation, for it created a radio commission for only one 
year. At the end of the year, when the commission wouhl liave 
solved all the important problems of radio policy, the .segre- 
gation of functions was to have gone into effect. The major 
usks of radio control, except the revocation of station licenses, 
were to revert to the Secretary of Commerce: and the radio 
commission was to be transformed into an appellate board to 
which the Secretary’s decisions might be appealed. We have 
already indicated why this plan was not carried out,’* 


li. Segregation ok Prosecution from .Adji digation 
1. creation of .sfparatf, bodies 

The must sharply critiiJred merger of jxiwers in the inde- 
pendent regulatory commissions is that commonly referred to 
as the ‘prosecutor-judge’ combination. Much ingenuity has 
been expended to devise ways for breaking down this un|)opu- 
lar merger. Many students of the problem feel strongly tliat 
this ought to be accomplished, even though they are unable 
to suggest any specific plan for producing the desired result. 
They consider that some segregation ought to be worked out 
to restore administrative adjudication to a level of complete 
impartiality by preventing the ‘quasi-judges’ from passing on 
cases which they have prepared or which have been prepared 
14. Supra, 301. 15. Supra, gii If. 
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by their subordinates. By the same process responsibility would 
be restored for the performance of the commissions’ non-ju- 
dicial work for whicii there is now no effective supervision or 
accountability. We may summarize therefore the more impor- 
tant proposals which have been made to segregate the duties 
of the prosecutor from the duties of the judge. 

Such a proposal was incorporated in the report of the Presi- 
dent’s Committee on Administrative Management in 1937, the 
Brownlow committee, and was explained and supported in an 
accompanying memorandum prepared by the writer. >« This 
committee’s proposal did not attempt to segregate the func- 
tions of the independent regulatory commissions by creating 
categories of duties which were clearly legislative, clearly ex- 
ecutive, or clearly judicial. It attempted ratlrcr a horizonul 
divisitm of the processes involved in quasi-judicial regulation 
into a preliminary group of administrative functions, and a 
later group of judit ial functions. The essence of the proposal 
is found in the following paragraphs of the Brownlow commit- 
tee's report: 

The following proposal is put forward as a possible solution of 
(lie iiide|)en(len( roinniission piobleni. present and future. Under 
this proposed plan the icgidaiory agency w’ould be set up, not in a 
governiiieiiial sacuiim outside the executive departments, but within 
a dcpartiiieiu. There it would be divided into an administrative 
section and a judicial sccticm. The administrative section would be 
a regular bureau or division in the department, headed by a chief 
with careei tenure and staffed under civil service regulations. It 
would Ik- diiectly resjionsible to the Secretary and through him to 
the President. The judicial section, on the other hand, would be 
'in’ the de|)aiiuient only for purposes of ‘administrative hoiisc- 
kc-c-piiig,' such as the budget, general personnel administration, and 
matdricl. It would be wholly indeiM?ntleiu of the department and the 
I’resitleiit with tes[)ect to its W'ork and its decisions. Its mcniljei-s 
wotild be appointed by the President with the approval of the 
.Senate for long, siaggerc-cl terms and would be removable only for 
caiisc-s stated in the statute. 

The division of work boiweeii the two sections would be relatively 
siiiqile. I'he first procedural steps in the regulatory process as now 
carried on by tlie independent coiiiiiiissions would go to the ad- 
iiiinistiative sec tion. It would formulate rules, initiate action, inves- 

iti. Kr|)oit with Spcninl Siudies (1957). 59 4*. *<>3 45- 
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tigate complaints, hold preliminary hearings, and by a process of 
sifting and selection prepare the formal record of cases which is now 
prepared in practice by the staffs of the commissions. It would, of 
course, do all the purely administrative or sublegislative work now 
done by the commissions— in short all the work which is not essen- 
tially juditial in nature. The judicial section would sit as an im- 
partial, independent body to make decisions affecting the public 
interest and private rights upon the basis of the records and findings 
presented to it by the administrative section. In certain types of 
cases wheie the volume of business is large and quick and routine 
action is necessary, the administrative section itself should in the 
first instance decide the cases and issue orders, and the judicial 
section should sit as an appellate body to which such decisions could 
be appealed on questions of law.^' 

It is unnecessary to include here any elaborate analysis or 
defense of this proposal. In the memorandum referred to 
above, the writer claimed four chief advantages for the plan: 
First, by turning back to the executive departments the func- 
tions of policy determination and administration now handled 
by the commissions, there would be an ‘increa.se in the coher- 
ence and unity of the national administrative structure,’ to- 
gether with a ‘tightening of the lines of res|X)nsil>i)ity so neces- 
sary to effective administrative management.’ Second, the plan 
would protect and improve the handling of the judicial and 
quasi-judicial work now carried on by the commissions. The 
judicial sections proposed would ’be free from those subtle 
pressures that menace the judicial neutrality of the independ- 
ent commission, and that are the inevitable result of its im- 
portant policy-determining duties’; the proposal would alst.) re- 
sult in the abandonment of ‘the vicious principle of merging 
in one body the role of prosecutor and judge.’ Third, the plan 
is flexible and could be readily adapted to varying conditions. 
‘With the Administrative Section and the Judicial Section 
under the roof of the same department, the details of their 
organization can be worked out experimentally by F.xecutive 
order. The division of labor between them can also be modi- 
fied in the light of experience . . . Furthermore, the principle 
of the plan does not have to be applied with relentless thor- 
oughness in order to be applied at all to advantage.’ Finally, 
17. Ibid. 41. 
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the proposal does not rest upon any revolutionary principle 
but rather extends and crystallizes divisions of labor which have 
already been made the subjects of experiment. Such experi- 
ments have been made not only within the staffs of some of the 
commissions, but also in adjusting the relations between regula- 
tory agencies and some of the legislative courts. 

The Brownlow committee’s proposal relating to the inde- 
pendent regulatory commissions was not incorporated into the 
ill-fated reorganization bill wliich tvas so bitterly debated in 
Congress during the early months of 1938. It was, however, 
widely discussed by students of administration and adminis- 
trative law, as well as by administrators. Many of these dis- 
approved of the proposal, but there is much unevenness in 
the cogency and objectivity with which they stated their ob- 
jections. We cannot here analyze this discussion in detail; prob- 
ably the most impartial and telling criticism of the Brownlow 
(omiiiittee's plan is found in the majority report of the Attorney 
General's Committee on Administrative Procedure issued in 
January 1941.” This criticism has additional persuasiveness be- 
cause of the committee's agreement witli some of the main 
purposes of the Brownlow aimmittce’s plan. The .Attorney 
General's committee was acutely aware of the problems pre- 
sented by the prosecutor-judge combination of functions in 
our regulatory agencies; it rejected the Brownlow committee's 
principle of complete separation of the functions of prosecu- 
tion and adjudication in favor of the less drastic plan of work- 
ing out this segregation inside the internal structure of the 
commission. This plan will be discussed later.” The commit- 
tee stated its reasons lor rejecting complete segregation as fol- 
lows: First, the prosecutor-judge combination of functions in 
regulatory agencies can be adequately broken up by means of 
internal segregation of duties within the commission; the more 
drastic method of the Brownlow- committee projxisal is there- 
fore not necessary. Second, complete segregation would result 
in the multiplication of separate governmental organizatiims. 
If the proposal were rigorously carried out, two agencies would 
grow in each case where one grew before.' The relations be- 
tween these two agencies would be varied and confused and 
in many cases one would greatly overshadow the other in im- 

iR. S. Doc. 8, 77ih Cimp.. i»i sess. (ijni). .W ft. ig. Infra. 71a 
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portance. Third, such a division would destroy the internal 
consistency of regulatory policy. The job carried on by a regu- 
latory ag;ency needs to be regarded as a whole, and there should 
be harmony between the quasi-legislative and quasi-judicial 
elements in the common task. The placing of these functions 
in different hands would jeopardize that harmony. Fourth, to 
set up a body solely engaged in prosecuting cases and without 
any responsibility for deciding them would inevitably increase 
litigation. ‘A body devoted solely to prosecuting often is in- 
tent upon “making a record.” ... At present the added re- 
sponsibility of deciding exercises a restraining influence which 
limits the activities of the agency as a whole. If only to save 
itself time and expense an agency will not prosecute cases 
which it knows are defective on the facts or on the law— which 
it knows, in short, it will dismiss after hearing.’ Fifth, ‘a separa- 
tion of functions would seriously militate against what this 
Committee has already noted as being, numerically and other- 
wise, the lifeblood of tlte administrative process— negotiations 
and informal settlements.’ An amicable and informal disposi- 
tion of cases would be much more difficult to negotiate with 
officials concerned only with prosecution and having no close 
relations with those holding the power of final decision. Fur- 
thermore, the prosecuting agency would have to litigate, and 
keep on litigating, in order to sharpen and clarify the mean- 
ing and policy of the regulatory statutes, whereas now this 
clarification can be achieved by mutual consultation and agree- 
ment within the unitary agency itself. Finally, the complete 
separation of prosecution from decision would not necessarily 
prevent bias. Lack of fairness and detachment results from per- 
sonal and psychological factors rather than from the form of ad- 
ministrative structure; these evils may be eliminated without 
changing that structure. These were the views of eight of the 
twelve members of the Attorney General’s committee— Chair- 
man Dean Acheson, Francis Biddle, Ralph F. Fuchs, Lloyd K. 
Garrison, Henry M. Hart, Jr., James W. Morris, Harry Shul- 
man, and Director Walter Gellhorn. 

These criticisms of complete segregation were not left un- 
answered. Four members of the Attorney General’s committee, 
while not disapproving of the majority’s proposal for segrega- 
tion within the regulatory agency of the functions of advocacy 



Segregation of Prosecution from Adjudication 713 

and decision, felt that this plan was inadequate and came out 
squarely for complete separation of functions along the lines 
proposed by the Brownlow committee.*® A minority report was 
presented by Carl McFarland, E. Blythe Stason, and Arthur T. 
Vanderbilt. Mr. Chief Justice D. Lawrence Groner agreed with 
both the majority and the minority, but felt that neither pro- 
posed a sufficiently complete segregation. The minority's an- 
swer to the majority's criticism of the plan is summed up in 
the following paragraph. 

The report of the present Committee . . . reaches the conclusion 
that the adjudication of contested cases by agencies which do not 
also investigate and prosecute them would be unwise if not defi- 
nitely harmful to both the Government and the citizen. It is said 
that ‘an administrative agency is not one man or a few men but 
many,’ that an agency is not ‘a collective person,’ and that it is not 
true that ‘the same person is doing both’ the job of prosecuting and 
judging. But every ageiuy is actually controlled by a few officials, 
who work in close (uo|teration. It is said, in the Committee report, 
that there would be a division of responsibility for policy if one 
agency could settle eases by consent but only a separate agency 
toidtl decide disputed cases, yet this is what the Department of Jus- 
tice and the courts do in the judicial system as we know it and it is 
what takes place in the administration of the lax, customs, and 
criminal law. It is said that separation would mean hindrance of 
‘amicable disposition of cases' and ‘a break-dowm of responsibilitv.’ 
But this has not Ix'en trtie of the Department of Justice, which must 
go to the (otirts with contested cases, nor of the Bureau of Internal 
Revenue, which must go 10 the Board of Tax Appeals with con- 
teMfd tax iiiattei.s. Finally, it is argued that the prosecuting agency 
w'otdd have to litigate to find out what policy to pursue. But, as a 
matter of fact, through possession of the rule-making |X)wer and 
the guidance of statutes, the prosecuting agency may, in the same 
way as the Conunissioner of Internal Revenue does, so prescribe 
policies that any separate adjudicating tribunal will chiefly do no 
more than apply those policies to the facts of individual cases.-' 

"To keep the record straight, it should be stated that the 
writer in proposing his plan for the segregation of commission 
functions to the Brownlow committee, and the Brownlow com- 
mittee in proposing it to the President, viewed it as a tentative 
and experimental device. It was not intended or expected that 

ao. .S. Doc. 8, 77lh Cong., ist sess. {1941), sog II. ai. IbieJ. ao6f. 
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the plan would be applied forthwith to long-established and 
successful commissions. It was not regarded as a mathematical 
formula for solving all administrative equations, and was not 
intended to be applied uniformly to all regulatory commis- 
sions. The agencies and the problems they present differ 
widely. The proposal for complete segregation was to be ap- 
plied with realistic caution, and with wide flexibility. In their 
endorsement of the principle, the minority of the Attorney 
General’s committee took exactly the same position. They 
disclaim any intention to apply mechanically to all cases a 
single formula for segregation. Different metliods are needed 
to meet different concrete problems: but the principle of com- 
plete segregation is not to be ruled out on the basis of specula- 
tive objections, or because in certain instances a less drastic 
method of segregation may prove effective. 

Throughout the 76th Congress, which expired December 
1940, a vigorous drive was made to bring about a reorganiza- 
tion of the National Labor Relations Board. This agency has 
been steadily and sharply criticized on the ground that it com- 
bines in the same body the functions of the prosecutor and 
the judge. A number of proposals were made for the complete 
segregation of these functions so tfiat the obnoxious combina- 
tion of duties might be ended. One or two of these proposals 
may be very briefly mentioned. Representative Anderson of 
Missouri introduced a bill to confine the powers of the Na- 
tional Labor Relations Board to tho.se of investigation and 
prosecution. It would cease to be a quasi-judicial body, and 
its present powers of decision would be transferred to the fed- 
eral courts. Senator Holman of Oregon projK>sed the crea- 
tion of a labor relations commissioner and a labor relations 
division in the Dejjartment of Labor to which sublegislative 
and prosecuting functions would be assigned; there would also 
be an independent labor board of appeals consisting of nine 
members to exercise quasi-judicial functions under the Na- 
tional Labor Relations Act. This plan bears superficial resem- 
blance to the proposal of the Brownlow committee, which was 
almost certainly unintentional. 

The Smith committee of the House of Representatives con- 
ducted an extensive investigation of the National Labor Rela- 
tions Board and proposed another plan for segregating the 
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functions of the present board. This plan called for a labor 
administrator, not in any executive department, to be ap- 
pointed by the President and to hold office at his discretion. 
This administrator would exercise all of the functions of the 
present board except the actual decision of cases and the con- 
di^ of labor elections. No charges could be filed unless the 
administrator so decided and no appeal would lie from his 
decision on this point. A critic of the plan observed that all 
forward motion depends on the administrator’s discretion. A 
new labor relations board of three members was to be created 
—a neat device for getting rid of the three men composing the 
existing three-member board. This board would hear and de- 
termine complaints hied with it by the administrator, and 
would hold and supervise elections; but it would have power 
to afford only the relief specifically asked for, and its procedure 
would embody ‘so far as practicable' the rules of evidence 
which prevail in the United States District Courts. It is too 
early to know whether these proposals will command any effec- 
tive support in the 77th Congress. It is, however, perfectly 
clear that they arc tfie product of hostility to the National 
I.abor Relations Board on political and economic grounds, 
and are not primarily the result of loyalty to any abstract 
theory of the segregation of the functions of an independent 
regulatory commi.s$ion. 


2. SEGREGATION WITHIN A COMMISSION 

VVe have already mentioned “ a less revolutionary method of 
segregating the functions of prosecution from those of adjudi- 
cation in the independent regulatory commissions— to segregate 
these functions within the commission itself by assigning each 
to a separate body of men and keeping the two groujis effec- 
tively quarantined from each other. This plan seems to be 
wholly safe and sensible. It is questionable whether it really 
solves the basic problem of the prosecutor-judge merger, since 
the power to make final decisions will have to rest with tlie 
full commission to which any such separately organized sub- 
divisions are subordinate. But even if sucli internal segrega- 
tion should be inadequate, tliere is no sound reason why it 
la. Supra, 711. 
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should not be worked out as thoroughly as possible in order to 
secure such benefits as may result. This in fact seems to be 
going on in many cases. While more drastic proposals for the 
segregation of commission functions are being considered, some 
of the independent commissions are scrutinizing their own in- 
ternal arrangements in an effort to see how far the evils of 
the prosecutor-judge merger can be mitigated by this less 
drastic method. 

For example, the Securities and Exchange Commission has 
from the beginning been conscious of the problem and has 
made efforts to meet it by an effective adjustment of its internal 
arrangements. Not only does the commission separate the 
groups which handle complaints and present cases to trial ex- 
aminers from those which reach the decisions, but there is also 
a separate section to write opinions so that the commission’s 
decisions are put into writing by men who have had no contact 
with the earlier stages of the regulatory process. Both James M. 
Landis and William O. Douglas as chairmen of the commission 
were acutely aware of the problem involved and sought to 
meet it as effectively as possible. Mr. Landis's convictions on 
this point had been strengthened by his earlier experience on 
the Federal Trade Commission where no such carefully worked 
out program for internal segregation was in force. 

And the National Labor Relations Board has been made 
acutely aware of the problem by continual outside attack. 
There has been a good deal of effort upon the part of the 
board’s critics and a hostile press to convince the public that 
the board is exercising its drastic powers by unfair procedure 
and that the board’s decisions are dictated, if not written, by 
a staff of aggressive and wholly biased investigators and attor- 
neys working in different parts of the country. The facts do 
not support these sweeping charges, but the board has never- 
theless made a definite effort to be sure that the charges of 
unfairness against its procedure are not justified. It has care- 
fully segregated various parts of the regulatory task in the 
hands of different groups of subordinate officers and has tried 
to protect those who decide cases from the pressures which 
might naturally come from an enthusiastic investigator. In its 
third annual report the board describes its present procedure 
in the following paragraph: 



Segregation of Prosecution from Adjudication 717 

Inasmuch as the decision of the Supreme Court in the Morgan 
case during the spring of 1938 also gave rise to a wide revival of 
popular and professional interest as to the nature of quasi judicial 
agencies and in their methods of administration, it may be helpful 
to describe in a general way the manner in which the Board per- 
forms its several functions. When charges are filed by individuals 
or labor organizations they are investigated by the Board’s field 
agents who are subject to the general supervision of the Secretary of 
the Board. The Board itself decides whether complaints should be 
issued in only a very small proportion of the cases, and then only 
if the preliminary investigation indicates that the case involves a 
particularly difficult question of fact or law or an important new 
application of the statutory policy. The members of the Board 
themselves are therefore rarely familiar with the details of the case 
in its investigative stages, and never at first-hand. When a complaint 
is issued, the case is tried by an attorney permanently assigned to a 
field office who is directly responsible to an Associate General Coun- 
sel. Neither the attorney nor the Associate General Counsel is in 
direct consultation with the Board in connection with the particular 
c ase extepi when there is an extraordinary development which con- 
cerns the ])olicy of the Board as a whole. Even in the exceptional 
tase, however, the members of the Board take no further direct 
interest in the case after the question of policy has been decided. 
The hearing on the complaint is presided over by a trial examiner 
who is designated in each case by the Chief Trial Examiner. Again 
there is no consultation in the particular case between the Board, 
on the one hand, and the trial examiner or the Chief Trial Ex- 
aminer, on the other unless, again, some new question of policy is 
involved. More significant arc the instructions to the staff that there 
must be no relationship between the attorney for the Board trying 
llu; case and the trial examiner sitting on it except that which 
normally exists between judge and counsel. After the trial examiner 
issues his intermediate report, and exceptions thereto are taken by 
the parties, the tase comes to the Board on the formal record for 
the making of the statutory findings of fact, conclusions of law, and 
appropriate order. In this work the Board is assisted, as the Supreme 
Conn has expressly said administrative agencies may be, by a staff 
of lawyers under the supervision of an Assistant General Counsel. 
In deciding a particular case on the record there is no consultation 
between the Board or its assistants, on the one hand, and the at- 
torney who tried the case or the trial examiner who heard it, on 
the other. 


23. Third Ann. Kept. oC the N. L. R. B. (1939), 5. 
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The most carefully devised plan for the internal segrega- 
tion of the functions of advocacy and decision within a regula- 
tory agency is that proposed by the Attorney General’s Com- 
mittee on Administrative Procedure in 1941, and already 
mentioned.'* The committee was unanimous in its disapproval 
of the prosecutor-judge merger and in its conviction that some- 
thing ought to be done about it. The majority believed that 
the complete separation of the two functions in the hands of 
separate bodies was unnecessary and objectionable; its reasons 
for this conclusion have been summarized. It proposed an en- 
tirely new plan which would keep intact the general form and 
functions of the regulatory agencies but which would rear- 
range their internal structure and procedure. The crux of it 
is the creation of special hearing commissioners. These would 
be app<iinted for seven-year terms by a three-man ‘Office of 
Federal Administrative Procedure,’ would be removable only 
upon formal charges of fraud, neglect of duty, incompetence, 
or other impropriety, and would be paid substantial salaries. 
The hearing commissioners would be a separate unit in each 
regulatory agency, and would have no functions except the 
holding of hearings and the making of findings of fact, con- 
clusions of law, and orders for the disposition of matters pre- 
sented to them. The decision of the hearing commissioner 
would thus be an initial adjudication of all the cases coming 
before the agency, and a hnal adjudication of many of them. 
Appeals from the decisions of the hearing commissioner could 
be taken to tlie full commission by the parties to the case, in- 
cluding the agency’s trial attorney, and the agency itself could 
review such deci.sion on its own motion. 

The central purpose of the committee’s plan seems to be 
first, to preserve the unity and coherence of the action of the 
regulatory commission; and second, to guarantee the judicial 
impartiality of the hearing commissioner— a sort of glorified 
trial examiner— by rigidly limiting his duties, by placing his 
appointment in non-political hands, and by giving him a high 
salary and secure tenure. The dissenting members of the com- 
mittee agreed that these aims are desirable and that the com- 
mittee’s plan ought to be put into operation where complete 
segregation of prosecution from adjudication might prove im- 

24 . Supra, 711 . 
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practicable. They denied, however, that anything short of such 
complete segregation can place the deciding authority in a 
position of complete neutrality and independence. They state: 

... So long as both investigators and prosecutors, on the one 
hand, and hearing and deciding officers, on the other, are subject to 
the same superior authority, there is an ineviuble commingling of 
all these functions. Hearing and deciding officers cannot be wholly 
independent so long as their appointments, assignments, personnel 
records, and reputations are subject to control by an authority 
which is also engaged in investi^ting and prosecuting. Of course, 
tliis dependence may be diminished by various devices, as the Com- 
mittee has very rightly attempted. We think it clear, however, that 
such dejjendence cannot be eliminated by measures short of com- 
plete segregation into independent agencies.®® 

The kernel of their objection is found in a remark made dur- 
ing the committees hearings that ‘you cannot wean a calf if 
you leave it in the same pasture with its mother.’ 

It may be recalled that the Committee on Ministers’ Powers, 
in its report in 1932, proposed an internal segregation of func- 
tions in British Ministries which might be called upon to make 
quasi-judicial decisions on matters in which as departmenu 
tltey had a direct interest. The committee suggested that when 
such a situation arose the Minister ought to refer the decision 
to an arbiter or some disinterested officer or group to advise 
him so that he might not justly be charged with departmental 
bias in rendering his decision.** 

C. Appeij.ate Tribunals and Adminlstrative Courts as Part 
OF THE Movement for Segregation 

Part at least of the current urge to set up special appellate 
tribunals or administrative courts to review the decisions of 
the regulatory agencies results from an awareness of the fact 
tliat these agencies usually place the functions of prosecution 
and adjudication in the same hands. This merger of functions 
calls for an appellate revision of some sort by a body which is 
dissociated from the task of making the initial decision. If 
powers are improperly merged in the agency which has original 

25. S. Doc. 8, 77th Cong., ist sess. (■941), sag. 2(i. Supra , 631 E. 
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jurisdiction, at least they are not merged in the appellate body, 
for there is a complete segregation in personnel of the prose- 
cuting from the final adjudicating agencies. While this is not 
the only reason for the proposal of appellate tribunals and ad- 
ministrative courts, it nevertheless makes relevant a discussion 
of such appellate bodies as part of the movement toward segre- 
gation, or at least as a movement to secure some of the results 
expected from segregation. 

1. APPELLATE ADMINISTRATIVE BODIES 

We turn first to a substantial group of appellate bodies set 
up throughout our governmental system simply as reviewing 
agencies in the field of administration. They are not courts 
and in many instances they function without the formalities 
of judicial procedure. Most of them are to be found in the 
executive departments. F. F. Blachly in his Working Papers on 
Administrative Adjudication lists some forty of these differing 
widely in functions and importance.*' Their tasks are in the 
main simple and routine. In many fields of regulation vast 
numbers of minor quasi-judicial decisions must be made and 
made speedily by many different officers. There is no need for 
elaborate judicial review of such decisions, and the courts 
would be overburdened if they were obliged to review them. 
What is needed is a cheap and simple way of making it pos- 
sible to correct mistakes and this is accomplished by setting 
up an appellate administrative body to review on appeal the 
officer’s initial decision. 

Such an arrangement exists within some of the independent 
regulatory commissions. Sometimes the commission itself acts 
as an appellate administrative tribunal to review decisions 
made by individual commissioners or subdivisions to which 
initial regulatory powers liave been delegated. This is likely 
to prevail in any commission which has the right thus to dele- 
gate its authority to its members or to its staff. The Interstate 
Commerce Commission does this in some measure, and the 
Federal Communications Commission also delegates the mak- 
ing of initial decisions to individual commissioners. The pro- 
posals for the reorganization of the Interstate Commerce Com- 

*7. Supra, 
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mission made by Co-ordinator Eastman in 1934 called for 
an elaborate arrangement embodying this general principle. 
There were to be a number of separate sections set up within 
the commission to which particular duties would be assigned 
and from which appeals in specified cases would go to a cen- 
tral board of control. The proposal was not adopted. 

The reductio ad absurdum of this principle was embodied 
in the Logan- Walter bill vetoed by President Roosevelt in De- 
cember 1940. This was a comprehensive scheme for setting 
up numerous appellate administrative tribunals within every 
department, agency, or commission. To tliese tribunals, ‘any 
person . . . aggrieved by a decision of any officer or employee 
of any agency' may appeal for ‘hearing and determination.’ In 
the case of executive departments or agencies these boards were 
to consist of three persons, one of whom, the chairman, must 
be a lawyer. In the independent regulatory commissions the 
purpose of the bill was to be attained through a trial examiner 
who was to report his decision to the full commission or to 
three members thereof. The Logan-Walter bill specifically ex- 
empted from its provisions the Federal Reserve Board, the In- 
terstate Commerce Commission, and the Federal Trade Com- 
mission. Of course, the bill included much more than the 
provisions here summarized, but this provision for mandatory 
review of all administrative action by these appellate tribunals 
incurred sharp criticism from a large proportion of those most 
familiar with the problems of administration and administra- 
tive law. 


2. APPELLATE LEGISLATIVE COURTS 

Another type of reviewing agency in the field of administra- 
tion is the appellate legislative court. These courts are set up 
by Congress in the exercise of various delegated powers such 
as the commerce power or the taxing powder, and not in exer- 
cise of the authority granted by Article iii of the Constitution. 
The distinction between a legislative court and constitutional 
court lies chiefly in the fact that non-judicial duties may be 
imposed on legislative courts and in the fact that Congress does 
not have to accord them the protection regarding the tenure 
and compensation of the judges with which Article in sur- 
rounds the constitutional courts. The legislative courts some- 
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times serve a useful purpose in permitting the judicial review 
on appeal of the decisions of regulatory agencies involving very 
wide administrative discretion— much wider discretion, in fact, 
than could constitutionally be reviewed by a constitutional 
court. This point was emphasized during the early history of 
the Federal Radio Commission.'* Congress desired to have the 
decisions of the commission reviewed by the courts not only 
on questions of law and procedure but also on the essential 
soundness and fairness of the discretion involved in making 
the decisions. The reviewing court was directed to scrutinize 
the findings and issue an order which in the premises seemed 
to it just and right. The Supreme Court declined to review 
on appeal this broad discretionary power, on tlie ground that 
it was an administrative and not a judicial power. But while 
this duty could not validly be imposed on a constitutional 
court, it could be imposed upon a legislative court which may 
with complete propriety exercise non-judicial power. The Fed- 
eral Radio Act was accordingly modified to meet the Supreme 
Court’s decision. 

There are at present three legislative courts, none of which 
deals with problems connected with this study. These are the 
Customs Court, the Court of Customs and Patent Appeals, and 
the Court of Claims. The United States courts in the District 
of Columbia occupy an anomalous position in this regard. The 
Supreme Court has held that they are constitutional courts in 
the sense that they enjoy the protections which Article in gives 
to the tenure and compensation of judges, but that they are 
also legislative courts created in the exercise of the delegated 
power of Congress to govern the District of Columbia and that 
therefore non-judicial duties may validly be imposed upon 
them. This has proved convenient for it relieves Congress from 
worry about the exact scope of the review which the courts 
of the District are asked to exercise over the decisions of regu- 
latory agencies. 

We have discussed earlier in some detail the interesting but 
ill-fated experiment of the United States Commerce Court of 
1910.** This was a specialized legislative court composed, how- 
ever, of judges drawn from the constitutional courts, and em- 
powered to decide all appeals taken from the decisions and 

s8. Supra, 313 i. 29. Supra, 84 tl. 
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orders of the Interstate Commerce Commission. There were 
many reasons for the failure of the Commerce Court and most 
of them had nothing to do with the actual merits of the prin- 
ciple upon which the court was set up. The experience had 
practical importance because the bad reputation of the court, 
justly or unjustly earned, has proved a powerful deterrent 
against repeating the experiment. 

There have been proposals for the creation of appellate leg- 
islative courts in the field of administration. One of the most 
conspicuous of these proposals was made in 1936 by the Com- 
mittee on Administrative Law of the American Bar Associa- 
tion. The writer has elsewhere summarized this prop>osal as 
follows: 

1. There is to be an administrative court of 40 judges, under the 
judicial su{)erintendcnce of the Chief Justice, 35 of whom would be 
the members of the existing Court of Claims, Customs Court, Board 
of Tax Appeals, and Court of Customs and Patent Appeals. 

a. The court would have a trial division of at least four sections 
and an appellate division with enough sections to handle its work. 

3. 'I'he sections of the trial division would take over the present 
jurisdiction of the legislative courts over claims customs, and lax 
matters. This division would have original jurisdiction to revoke 
and suspend all licenses, permits, registrations, or other grants for 
regulatory purposes. The Committee found 54 cases in which ad- 
ministrative agencies now do this. The trial division would also 
take over the present jurisdiction of the courts of the District of 
Columbia to issue extraordinary writs against Federal officers and 
employees. 

4. The appellate division would review the decisions of the vari- 
ous trial sections and would take over the present jurisdiction of the 
Court of Customs and Patent Appeals. This review would extend to 
all issues of law and fact. 

5. 'I'he decisions of this administrative court would be final, sub- 
ject only to review by the Supreme Court on certiorari.*" 

There is a certain irony in the fact that this interesting pro- 
posal was defeated by the American Bar Association’s Section 
on Administrative Law at its annual meeting in 1936 not be- 
cause of any objections urged against the new administrative 
court, but because the organized bars which practice before 

JO. Supra, note i, op. cit. *39. 
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the existing legislative courts feared the practical effects of the 
new arrangement on their professional activities. In the judg- 
ment of the writer the proposal was essentially unsound, for 
it would have brought the court into the field of administra- 
tion by compelling it to decide cases involving wide adminis- 
trative discretion. The court would tend to do again the work 
of the administrator, and this is highly undesirable. 

3. CONSTITUTIONAL ADMINISTRATIVE COURTS 

It would be quite possible to set up an administrative court 
under the provisions of Article iii of the Constitution. It would 
be a full-fledged constitutional court, but with specialized or 
limited jurisdiction. As has been pointed out, the courts of 
the District of Columbia have jurisdiction which makes them 
in part administrative constitutional courts; they review the 
decisions of many regulatory agencies, including some of the 
independent commissions, and a substantial part of their work 
falls in the field of administrative law. It was recently proposed, 
in a bill introduced in 1939 by Senator Logan of Kentucky, 
to set up a United States Court of Appeals for Administration. 
The plan was simple and provided merely for the segregation 
of appeals from quasi-judicial officers or commissions to a spe; 
cial United States court of appeals; the other circuit courts of 
appeals which at present handle a share of this business would 
be relieved of the necessity of deciding such cases. The pro- 
posed court would, however, have no powers not enjoyed by 
an ordinary circuit court of appeals or be in any other way 
different from them except in the content of its jurisdiction. 
The point of the entire plan lies in the segregation of a stream 
of specialized judicial business. 

The question whether we are to have administrative courts 
and if so what is to be their exact structure and jurisdiction 
concerns the independent regulatory commissions only indi- 
rectly. What does concern them is the scope of judicial review 
of the findings of quasi-judicial officers and commissions by 
whatever court may be given this power. The writer believes 
that this judicial review should be kept to the narrowest point 
consistent with due process of law. Then it will not make much 
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practical difference whether that judicial review is exercised 
by a legislative court or a constitutional court. 


III. CONCLUSIONS 

The following conclusions may be suggested with regard to 
the combinations of functions exercised by the independent 
regulatory commissions and the problem of their possible segre- 
gation. 

First, there is no constitutional restriction upon these merg- 
ers of powers in the same hands. The courts have had ample 
opportunity to hold that the prosecutor-judge combination of 
functions denies due process of law. They have not so held. 

Second, there is a growing awareness of the prevalence of 
the prosecutor-judge combination in our regulatory agencies, 
and increasing dissatisfaction with it. Part of this criticism 
serves to cover a general resentment against the entire regula- 
tory policy assigned to the agency under attack, and part of it 
comes from an objective appreciation of the inherent vice of 
the arrangement. 

Third, study is being devoted by students of public adminis- 
tration to this problem and to possible plans for a segregation 
of functions in the regulatory process. The writer’s proposal to 
the Brownlow committee was made as a contribution to this 
experimental approach. The reports of tlie majority and mi- 
nority of the Attorney General's Committee on Administrative 
Procedure have given fresh emphasis to the issue and focused 
attention upon methods of dealing with it. 

Fourth, one form of segregation should be effectively and 
consistently applied if new regulatory agencies are created or 
old ones reorganized. That is, regulatory agencies should have 
no extraneous duties which are clearly managerial, promo- 
tional, or executive. The commissions must not be treated as 
dumping grounds for miscellaneous jobs which Congress is too 
lazy or too indifferent to classify and allocate properly. This 
type of segregation of function involves no debatable prin- 
ciples and would promote both efficiency and responsibility. 

Fifth, it seems clear that we shall continue to experiment 
with the internal segregation of functions within the commis- 
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sions themselves in order to mitigate the evils of the prose- 
cutor-judge combination. Impetus will be given to this kind 
of reform by the report of the Attorney General’s committee 
and valuable results should follow. Such internal segregation 
of functions should be given wide publicity in order to allay 
public criticism and to enhance as much as possible the repu- 
tation of the regulatory agencies for complete impartiality. 

Sixth, complete separation of the functions of prosecution 
and adjudication along the lines of the Brownlow committee 
proposal or some similar plan merits continued study and ex- 
perimentation. Nothing short of complete separation goes to 
the root of the evil of the prosecutor-judge combination. Of 
course some inconveniences may attend the making of such a 
complete separation; most administrative reforms involve com- 
promise. The criticisms urged against the plan still lie in the 
realm of prophecy. Only by fair-minded and intelligent ex- 
perimentation under carefully controlled conditions can we 
reach any reliable conclusion on whether the incidental incon- 
veniences of complete segregation outweigh the important 
gains in responsibility and impartiality which it promises. The 
writer believes the plan ought not to be rejected before it has 
had a fair trial. 

Seventh, no plan for segregating the functions of the regu- 
latory commissions should be applied as a rule of thumb. 
There should be the greatest flexibility not only in the details 
of the plan itself, but in its application to particular agencies. 
The commissions vary widely in the kinds of regulatory work 
they do; those variations may well determine which plan of 
segregation is to be applied, and how it is to be applied. 



XII 


THE INDEPENDENT COMMISSIONS AND 
PLANNING 


In dealing with the activities of the independent regulatory 
commissions in the field of planning we are not referring to 
the narrow administrative planning by which a commission 
may seek to improve the efficiency of its internal mechanism, 
but to broad policy planning, the kind of planning, for ex- 
ample, by which the Interstate Commerce Commission might 
seek to evolve a national transportation policy. The problems 
relating to such planning by the commissions might logically 
have been dealt with as part of the problem of the segregation 
of commission functions, since we are here mainly concerned 
with schemes for separating the planning functions from the 
other activities which the commissions carry on. Planning, how- 
ever, has in recent years become so important in the field of 
public administration that separate treatment of the subject 
is justified. 


A. The Need for Policy Planning in the Regulatory Field 

The broad field of economic regulation is one in which 
sound policy planning is acutely needed. It is a field which 
includes some of the most important phases of the nation’s 
economic life; such planning ought, therefore, to provide an 
intelligent approach to some of our more pressing problems. 
Furthermore, if there is to be regulation of business and in- 
dustry by the national government, it is no more than fair to 
those who are to be regulated to let them know in a broad way 
what are the government’s aims in the field of regulation, and 

7*7 
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how the achievement of these ends is likely to affect private 
rights. For its own sake, and for the sake of those affected by 
its regulatory policies, the government ought to know where 
it is going and how it expects to get there. This is planning. 

B. Congressional Use of the Independent Regulatory 
Agencies for Planning 

Congress may not have been long accustomed to the use of 
the word planning, since that word has but recently come 
into our political vocabulary, but Congress has long been aware 
with varying degrees of acuteness that the job which we now 
label planning must be done. While Congress has not been 
steadily conscious of this need, it has, however, sporadically at 
least, felt obliged to call for expert assistance in the formula- 
tion of its policies of economic regulation. 

The legislative history of the independent regulatory com- 
missions makes it very clear that in setting them up Congress 
intended in practically every case that they should undertake 
the duty of exploring, investigating, and recommending legis- 
lative changes in the fields of regulation assigned to them. As 
early as 1874 the Windom committee reported to the Senate a 
proposal for creating a body to investigate railroad problems 
and to propose legislation to Congress.’ The Federal Trade 
Commission was given the general assignment of policing in- 
terstate commerce in order to break up unfair competitive 
trade practices.* Congress here conceived the commission’s job 
to be that of careful investigation of the field and the problem, 
and the determination in concrete cases what unfair competi- 
tion actually meant; viewed broadly, it was a planning job of the 
first magnitude. It was due neither to the commission nor to 
Congress that this planning assignment was withdrawn from 
the commission by the Supreme Court in the Gratz case,® in a 
decision which served notice that the meaning of ‘unfair com- 
petition’ would be determined by the Court in terms of com- 
mon law precedents. We have seen that Congress was driven 
into the regulation of radio broadcasting by the sheer physical 
necessities which had arisen in the radio industry.* It was 

3. Supra , 472. 

4. Supra , 298 {. 
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obliged to act before it had a fair chance to work out any 
general policies for the control of that industry. The legislative 
history of the Radio Commission shows that one of the major 
purposes of Congress in setting it up, and particularly in first 
setting it up on a one-year basis, was to create a body which 
could bring order out of chaos, and which could do some 
major policy planning for the regulation of the industry. 

Not only did Congress expect the independent commissions 
to carry on a steady job of inv^tigation and policy planning, 
but in many cases it gave to the commissions specihc assign- 
ments, in the form of statutory commands, to investigate and 
present proposals for legislation. The Radio Commission of 
1927 was set up under such a general mandate. When the Fed- 
eral Communications Commission was created in 1934 it was 
not only directed to report legislative recommendations an- 
nually, but was specifically ordered to bring in such recom- 
mendations on a definite date. The Federal Trade Commission 
has occasionally been ordered by Congress to investigate par- 
ticular industries and to make reports which would aid Con- 
gress in planning appropriate aaion for the regulation of those 
industries. It is clear that Congress expected planning assistance 
from the United States Shipping Board, and it repeatedly 
called upon the board for advice and recommendations in the 
held of maritime policy. Some of the proposals made in Con- 
gress for the reorganization of the board were aimed at mak- 
ing it a more effective planning agency. The Interstate Com- 
merce Commission is constantly called upon for such service: 
the broadest type of planning was demanded of it in the Con- 
gressional instructions to the commission to develop a satisfac- 
tory scheme of railroad consolidations. It is, in short, abun- 
dantly clear that Congress looks longingly to the commissions 
for substantial expert aid in the important tasks of economic 
policy planning. 


C. Failurk of the Independent Commissions as Planning 

Agencies 

In spite of Congressional hopes and expectations for policy 
planning by the independent commissions, the commissions 
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have not achieved much success in this field. They have proved 
themselves competent to explore small areas and make rela- 
tively specific and narrow recommendations. They have han- 
dled efficiently many of the ad hoc assignments which have 
been given them, and many valuable and constructive plans 
and programs have emerged from their conscientious efforts. 
But there has been no long-time policy planning worthy of 
the name or adequate to the major problems in the fields of 
regulatory action, and, in the opinion of some of the ablest 
men connected with the independent commissions, we are not 
likely to get from them this kind of planning. This is not hos- 
tile criticism of the commissions; it is merely a realistic ap- 
praisal of their inherent limitations. Such a conclusion is not 
based on speculation, but is supported by evidence. For ex- 
ample, no one considers the Interstate Commerce Commission 
to be the agency from which we can hope to get a broad, far- 
reaching plan for our entire national transportation system. 
We have never got it so far, and neither Congress nor the Presi- 
dent appears to believe die commission able to render this 
service. In 1915 President Wilson proposed in a message to 
Congress the creation of a commission of inquiry to investigate 
the entire transportation problem. Thus the Newlands com- 
mittee was created, a joint committee of the two houses of 
Congress; no one seemed to feel that the assignment ought to 
be given to the Interstate Commerce Commission. In 1919 Mr. 
Alba B. Johnson, in his testimony before a House committee, 
expressed ‘incredulous amazement that any group of eight men 
having to do with transportation in the United States could 
have lived and worked through these last lew years and come 
before you without apparently the faintest realization that the 
country is confronted with a railroad problem requiring heroic- 
measures.’ ‘ Neither the Radio Commission nor its successor, 
the Federal Communications Commission, has come to grips 
with the major policy problems which are involved in the regu- 
lation of the radio industry. The two commissions have fol- 
lowed the line of least resistance and have assumed that what 
is best for the radio industry as a business enterprise must also 

5. Hearings before the House Committee on Interstate anil 1 -oreigii Ckiiii- 
merce on H. R. 4378, 66th Cong., 1st sess. <1919), vol. ir, 1536. 
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be best for the country. No serious attempt has been made to 
analyze the problems of newspaper ownership of broadcasting 
stations or the death grip which commercial advertisers have 
on the radio industry. The commission of course is aware of 
these problems, but it has formulated no policies witli regard 
to them nor has it made any recommendations to Congress 
which could be dignified by the name of policy planning. 
Nothing comparable to the report of the Ullswater committee • 
in England has come or could come from the Federal Com- 
munications Commission. In short, the planning of the inde- 
pendent regulatory commissions has been sporadic and has 
usually been carried on because of some particular crisis. 

There are many reasons why the independent commissions 
have failed as effective policy-planning agencies. First, the com- 
missions do not have time to engage in planning. The mem- 
bers are kept busy deciding cases and carrying on other de- 
tailed and exhausting assignments. Their minds are occupied 
not with broad and general ideas, but with concrete situations 
and specific tasks. Mr. Eastman, one of the most experienced 
commissioners in Washington, declared emphatically that no 
member of the Interstate Commerce Commission has any fair 
chance to do anything in the held of broad planning. His tes- 
timony on this point is especially persuasive since he has not 
only served for many years as a member of the commission but 
also occupied the post of Co-ordinator of Transportation; in 
this position he was relieved of the duties of a commissioner 
in order to undertake large-scale planning. A member of the 
Federal Communications Commission told the writer in 1936, 
‘1 have fewer ideas about the whole radio problem now than 
when I first came down to Washington.’ This was not a con- 
fession of want of intelligence, but a commentary on the pres- 
sure under which a commissioner has to work. 

A second reason why the commissions cannot plan effectively 
is that they are not usually made up of the kind of men from 
whom broad policy planning could reasonably be expected; 
there are individual exceptions, but in the by and large the 
statement sunds. Many men are appointed to the commissions 
for reasons which have no connection with any possible ability 

6. Supra , 609, 650. 
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on their part to administer, to judge, or to plan; the reasons 
have, instead, been personal or political. Furthermore, even 
the ablest commissioners would not necessarily make good 
planners, for the task of planning calls for a very different kind 
of ability from that which the efficient commissioner acting in 
a quasi-judicial or administrative capacity has or ought to have. 
A commissioner’s attention is riveted upon individuals and 
how their rights and interests are affected in concrete cases. 
He is not likely to see the town for the houses, and it is not 
his business to do so. Experience indicates that broad policy 
planning is often best done by laymen rather than by experts, 
by men who view things against a broader background than 
that of the technician. 

Third, the commissions, for the most part, are not equipped 
with research staffs either adequate or competent to handle the 
broad planning jobs. They may have much research assistance, 
but it is and must be technical and highly specialized. 

Fourth, in its broader aspects, the job of planning often calls 
for the co-ordination of interests lying in the areas of several 
independent regulatory commissions. It thus lies beyond the 
scope of any one of these agencies and can be dealt with effec- 
tively only by a body which straddles commission or depart- 
mental lines. The final report of the National Planning Board 
in 1934 indicated that nineteen separate agencies and depart- 
ments exercised some kind of authority over the development 
and regulation of transportation in the United States. Clearly, 
even under ideal conditions, the effective planning of a na- 
tional transportation policy is not likely to come from any one 
of these bodies. When the large-scale investigation of monopoly 
which the Temporary National Economic Committee is now 
conducting was being originally discussed, it was suggested that 
this inquiry and the resulting policy planning should be as- 
signed to the Federal Trade Commission. The suggestion was 
not followed and it seems clear that the commission is not 
equipped to plan in an area of such breadth, even if it were not 
overburdened with other work. 

Finally, the independent regulatory commissions are not 
abstractions, but are composed of people with human impulses 
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and interests. They have a substantial stake in the status quo; 
they do not wish to be disrupted, and it is natural for them 
to feel that wise planning should avoid radical changes. They 
cannot be wholly impartial in their judgment of possible policy 
changes which might affect their own standing and powers. 
One would hardly expect the Interstate Commerce Commis- 
sion, even if it were a more useful planning agency than it is, 
to plan a broad transportation policy which did not have the 
continuance of that commission firmly embedded in its provi- 
sions. 

D. Alternative Planning Machinery in the Field of 
Economic Regulation 

It seems to be rather generally agreed that we are not going 
to get from the independent regulatory commissions the broad 
policy planning which we need, and that this failure is the re- 
sult of factors inherent in the nature and status of the com- 
missions. Accordingly, much thought has been devoted in 
recent years to the problem of how to set up agencies or devices 
from which effective policy planning may be secured. The 
studies which have been carried on by the National Resources 
Committee show clearly the need for broad over-all planning 
in areas by no means confined within the jurisdictional lines 
of the regulatory commissions. Perhaps we shall ultimately 
create broadly conceived, well-integrated, national planning 
machinery which, while using the regulatory commissions and 
keeping in contact with them, will fit them as minor pieces 
into a much broader pattern. Tliis does not seem imminent, 
and ill the meantime it is well to examine some of the less am- 
bitious schemes for the carrying on of policy planning in the 
narrower fields of economic regulation. Some of these have 
been tried, others merely proposed. These schemes do not 
assume that we should deprive our present independent com- 
missions of all responsibility in tlie planning field, but they 
aim to supplement our present unsatisfactory planning ma- 
chinery and in some cases they draw the independent commis- 
sions into new relations. We may summarize the more impor- 
tant of these practices and proposals. 
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1 . PLANNING AGENCIES NOT CONNECTED WITH THE COMMISSIONS 

It is by no means a new policy for Congress to set up com- 
pletely separate and independent boards or committees to carry 
on planning in some field of economic regulation. England has 
followed the same policy through the technique of the Royal 
Commission. In nine cases out of ten these separate planning 
agencies are created on a temporary basis to deal with some 
concrete situation or problem that has forced itself upon the 
attention of the public or of Congress. The report of the 
National Resources Committee for December 1938 contains a 
long list of many of these independent investigations; most of 
them, so far as their subjects go, might logically have been 
assigned to the independent regulatory commissions. Congress 
has occasionally created separate planning agencies intended to 
be permanent. The Mann-Elkins Act of igio set up a Railway 
Securities Commission to function broadly in the area of rail- 
road finance.’ It was wholly separate from the Interstate Com- 
merce Commission and Senator Newlands sharply criticized 
its creation on the ground that the planning job assigned to 
it should have been given to the Interstate Commerce Com- 
mission. It had a short and uneventful life. The Federal 
Reserve Act of 1914 created an Advisory Council which was 
authorized to advise the Federal Reserve Board and recom- 
mend fiscal policy. As we have already seen, it was created in 
order to placate the bankers for the failure of the statute to 
give them direct representation on the Federal Reserve Board.® 
The council still exists and still may make what it can of its 
position as an advisory and planning agency. 

The committee of six appointed by President Roosevelt on 
September 20 , 1937, to submit recommendations upon the 
general transportation situation proposed the creation of a 
transportation board to serve as an independent planning 
agency. This board was to be entirely independent of the 
Interstate Commerce Commission; it would investigate and 
report to Congress on the general development of the national 
system of transportation in regard to modes of transportation, 

7. Supra, 87, 10*. 8. Supra, 151, 160 f. 



Alternative Planning Machinery 735 

consolidations, certificates of convenience and necessity for 
new construction, financing of new ventures, mergers, leases, 
and the like. A somewhat analogous scheme, worked out in less 
detail, was pro]x)sed by the Transportation Conference of 

1919" 

Congress has not tended to favor the creation of wholly 
separate planning agencies as permanent entities. It has been 
willing enough to set them up from time to time to carry on 
specific investigations or to make recommendations on some 
definite problem. It has not been willing to set up permanent 
planning bodies to function year after year more or less in a 
vacuum. 


2. ‘ad hoc’ planning bodies as adjuncts to the 

INDEPENDENT COMMISSIONS 

Another effective planning device is the temporary or ad hoc 
planning body created to carry on policy planning in the area 
in which a regulatory commission is at work, and to serve as 
an adjunct to such a commission. This relation between the 
two agencies is not an inadvertent one; it is the result of the 
conviction that while adequate policy planning in the fields 
of economic regulation will probably have to be done outside 
the regulatory commissions themselves, those who do the plan- 
ning will have to be closely associated with the commissions 
and must clear their proposals through them in order to take 
advantage of the experience and practical wisdom of the ad- 
ministrators. We have had one clear example of such a plan- 
ning device in connection with the Securities and Exchange 
Commission. This was explained to the writer by Mr. William 
O. Douglas while he was still chairman of the commission. 
When the Securities and Exchange Act was set up it was defi- 
nitely intended that it would be expanded and perhaps modi- 
fied in the light of legislative recommendations which the 
commission would present to Congress. Congress blocked out 
in the statute the immediately essential phases of the regulatory 
program, but made no attempt to extend control to certain 
other complex problems in the field, on which its data were 
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neither adequate nor reliable. It was agreed that these prob- 
lems demanded attention and the commission was given the 
mandate to inform itself adequately about them and to pro- 
pose appropriate extensions of the law. The commission ac- 
cordingly faced the problem of providing itself with suitable 
machinery for carrying on this major planning activity. It did 
not assume these important and highly technical tasks itself, 
but set up separate ad hoc planning bodies to investigate 
particular problems and to bring in reports to the commission. 
Mr. Douglas himself first came to Washington to direct one of 
these major planning enterprises. The group of which he was 
the head conducted an elaborate investigation, and submitted 
its results in eight volumes for the scrutiny and approval of 
the Securities and Exchange Commission. The problem under 
inquiry was that of protective and reorganization committees, 
and upon the basis of the recommendations of this separate 
temporary planning body the Chandler Act relating to reorgan- 
izations in bankruptcy was passed. Mr. Douglas pointed out 
that the policy of setting up an outside group to do this sort 
of planning job was followed because the problems themselves 
were so highly specialized and technical that it seemed neces- 
sary to draw in die services of persons who were clearly expert 
in the field. This promised better results than to establish as 
adjunct to the commission a permanent planning agency to 
which all such problems would be referred. The method has 
been employed on several occasions by the Securities and 
Exchange Commission. It may be that the uniquely specialized 
nature of the problems in this area justifies the use of tem- 
porary ad hoc planning bodies, whereas permanent planning 
bodies might successfully cope with the planning needs in 
other regulatory fields. It should be noted that in each case the 
planning task was turned over to a group of men not sub- 
merged in the details of administration. At the same time the 
plans and recommendations proposed by the planning agency 
sifted through the commission itself because of the require- 
ment of its approval. This guaranteed their careful appraisal 
in the light of the actual experience of the commission. 

A similar proposal to deal with the problems of radio regu- 
lation was made in 1935 by Mr. Scott, a representative from 
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Maine, in a bill for the creation of a broadcasting research 
commission.^® 

3. PERMANENT PLANNING BODIES AS ADJUNCTS TO THE 
COMMISSIONS 

It is only a short logical step from the creation of a tem- 
porary ad hoc planning body to function as an adjunct to an 
independent regulatory commission to the setting up of such 
a planning body on a permanent basis. A very notable experi- 
ment of this kind was the creation in 1933 of the office of Fed- 
eral Co-ordinator of Transportation, a position most appropri- 
ately assigned to Mr. Eastman. The deuils of this arrangement 
have already been summarized and need not be repeated 
here.^‘ The essence of the plan was to relieve the Co-ordinator, 
selected by the President from the members of the Interstate 
Commerce Commission, from his routine duties as a member 
of the commission. Thus set free he was to study the major 
problems affecting the development of a national transporta- 
tion system. He was to explore the problems connected with 
railroad consolidations and to formulate plans which would 
eliminate needless duplication of service and increase national 
railroad efficiency. Mr. Eastman took this planning assignment 
seriously and presented reports which contained recommenda- 
tions of policy so wisely conceived that most of them were 
enacted into law. There may be some question whether the 
exact status given to the Co-ordinator of Transportation was 
the one best conceived to produce the most satisfactory results; 
some believe that the Co-ordinator should not have been a 
member of the commission, but a person dissociated from it. 
Mr. Eastman himself felt that it was necessary for the Co- 
ordinator to be intimately familiar with the work of the com- 
mission but not absorbed in its routine duties. He urged the 
continuance of the arrangement. 

There have been several recent proposals for the establish- 
ment of permanent planning agencies connected with the reg- 
ulatory commissions. Early in 1938 President Roosevelt asked 
three members of the Interstate Commerce Commission, 
Messrs. Splawn, Eastman, and Mahaffie, to bring in within a 
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week recommendations for ‘the immediate relief of railroads.’ 
An interesting division of the report of this group i® entitled 
‘The Long-Term Program.’ Here is proposed the creation of 
a federal transportation authority of three men appointed by 
the President and reporting to him. The functions of this 
authority would be to explore and formulate plans for the 
general improvement and increased efficiency of the national 
transportation system through such means as consolidations, 
mergers, and various other devices for increasing co-ordination 
and eliminating waste. The authority would have no power to 
issue orders, to hold public hearings, or to follow any formal 
procedure. It was felt that its functions should be kept quite 
sharply separate and distinct from the quasi-judicial activities 
of the commission. Although the report is not explicit upon 
this point, it seems to imply that there would be informal 
contacts between the two bodies at all times and definite co- 
operation if necessary. 

Following the same principle, the Omnibus Transportation 
bill introduced into the House by Chairman Lea of tlie 
House Committee on Interstate and Foreign Commerce in 
1939 proposed the creation of a transportation administrator. 
The duties of this officer would be to plan consolidations or 
pass on those which might be initiated by the railroads, and 
to clear these proposals, together with recommendations for 
legislative changes, through the Interstate Commerce Commis- 
sion to Congress: this officer would be somewhat similar to the 
Federal Co-ordinator of Transportation. 

These various proposals Anally Iwre some fruit. As we have 
already seen,” the Transportation Act of 1940 *“ created a 
board of investigation and research. This is not a fly-by-night 
committee, but a body of three men appointed by the Presi- 
dent and the Senate at salaries of $10,000. It is adequately staffed 
and has power to command information. Its assignment is im- 
portant and comprehensive. The board is directed to investi- 
gate: (1) ‘the relative economy and fitness of carriers by rail- 
road, motor carriers, and water carriers for transportation ser- 
vice, or any particular classes or descriptions thereof, with the 
view to determining the service for which each type of carrier 
is especially fitted or unfitted; the methods by which each type 

12. Supra, 145. 13. Acl of September i8, 1940. 
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can and should be developed so that there may be provided a 
national transportation system adequate to meet the needs of 
the commerce of the United States, of the Postal Service and 
of the national defense’; (2) the extent to which these classes 
of carriers have received public financial support; (3) the forms 
of taxation, federal, state, or local, to which they are subjected. 
The board is further directed ‘in its discretion, to investigate 
or consider any other matter relating to rail carriers, motor 
carriers, or water carriers, which it may deem important to ef- 
fectuate the national transportation policy declared in the In- 
terstate Commerce Act, as amended.’ The board is to make a 
preliminary report in 1941, and subsequent annual and final 
reports. Its tenure is for two years unless the President extends 
it for two years more. The board has no formal relations with 
the Interstate Commerce Commission, nor is it required to 
clear its reports and proposals through that body. The results 
of this interesting experiment in transportation planning will 
be watched with very keen interest. 

In this connection we may note again the successful experi- 
ence in Great Britain with the Unemployment Insurance Statu- 
tory Committee.^ As we have seen, this interesting body is a 
permanent agency attached to the Ministry of Labour and is 
available at all times for planning assignments in the general 
field of unemployment insurance. Such an arrangement set up 
in connection with our own regulatory commissions might also 
render effective service. One of the most valuable features of 
the statutory committee scheme is the requirement upon the 
Minister of Labour to present to Parliament the committee’s 
reports upon matters referred to it, and to explain publicly 
the reasons for rejecting the committee’s proposals if the Min- 
ister is unwilling to endorse them. This has the important and 
valuable effect of bringing the issues between the committee 
and the Minister out into the open and of permitting Parlia- 
ment and the public to judge between them on the merits of 
the controversy. A somewhat similar result was attained, per- 
haps inadvertently, in connection with the reports of the Fed- 
eral Co-ordinator of Transportation. In one notable case Mr. 
Eastman was unable to carry his colleagues on the Interstate 
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Commerce Commission with him in support of his proposals 
for the internal reorganization of the commission. The Co- 
ordinator’s plan was presented to the Interstate Commerce 
Commission for transmission to the President and Congress. 
The commission was therefore put under the necessity of jus- 
tifying its opposition to Mr. Eastman's proposals in as plausible 
an argument as it could formulate. Those responsible for mak- 
ing the final decisions were thus given the advantage of a frank 
and public presentation of all the issues involved. 

4. CONCLUSIONS 

We may venture some conclusions on planning in the fields 
in which lie the functions of the independent regulatory com- 
missions. First, it is highly important that planning activities 
in particular fields be carefully co-ordinated. Narrow and pro- 
vincial points of view must be kept as far as possible out of 
the picture, and every effort should be made to avoid piece- 
meal work carried on at cross-purposes or in mutual ignorance. 

Second, the problem of fitting planning activities togetlier 
into some kind of over-all scheme for planning on broad na- 
tional lines is an important and compelling one. We have not 
yet achieved anything so ambitious, and we may lie slow in 
achieving it; such broad national planning may remain some- 
thing of an air castle for some time to come. 

Third, pending this happy consummation we should con- 
tinue to promote the development of planning methods and 
planning machinery on a less co.smic scale so long as they 
produce helpful results. 

Fourth, it must be kept in mind that there is always danger 
of getting the planning function too far up in the air by failure 
to keep the planners closely enough in touch with the admin- 
istrators who will have to implement the plans. 

Fifth, the independent regulatory commissions cannot carry 
on continuous long-time policy planning and they ought not 
to be asked to do so. We should continue to ask of them plans 
and proposals with regard to narrow and specific problems well 
within the areas of tlieir experience, but we should not burden 
them with responsibilities which they cannot effectively assume. 

Finally, planning bodies ought to be organized as adjuncts 
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to our independent regulatory commissions. These should be 
set up ad hoc or as permanent bodies, depending upon partic- 
ular conditions; in most cases they should be permanent. They 
should be available to the commissions, to Congress, and to 
the President, to investigate broad policy problems in their 
several areas and to bring in reports and proposals with regard 
to them. They should also have a general roving commission 
to embark upon planning projects on their own initiative and 
report upon the results. The plans and proposals coming from 
such planning bodies should go first to the independent com- 
missions to which they are attached. A commission receiving 
such a plan should carefully study it, conduct public hearings 
upon it if its character makes this appropriate, and reach a con- 
clusion supporting, rejecting, or modifying it. The commis- 
sion’s conclusions should be carefully explained and supported 
by argument. The commission should then transmit the report 
of the planning agency, together with the report embodying its 
own views thereon, to the President and to Congress for such 
action as either department may see fit to take. 



XIII 


PROBLEMS OF STRUCTURE AND 
PERSONNEL 


We now turn to what may be called the institutional aspects 
of the independent regulatory commissions— such matters as 
their size, structure, internal meclianism, and the vastly impor- 
tant problems connected with getting the right kind of men to 
serve on them. Probably no dogmatic statements can be made 
about these subjects, but it is worth while to draw attention 
to them and to review the experiments which have been made 
in an effort to find the right solutions. Most of the naked facts 
about these matters are presented in convenient form in the 
chart appended to this chapter. 

A. Size of Boards and Commissions 

The size of an independent regulatory body is not intrinsi- 
cally a matter of importance. There is no ideal size. When 
Lincoln was asked how long a soldier’s legs ought to be, he 
replied that they should be long enough to reach from his body 
to the ground; and so a commission ought to be big enough 
or small enough to perform efficiently the task assigned to it. 
The present commissions vary in size from three to eleven 
members. It will be generally agreed, however, that it is better 
to keep a commission as small as possible. Mr. Eastman ob- 
serves that a body of eleven men partakes somewhat of the 
nature of a town meeting. It is inevitably unwieldy and slow 
in many of its movements and it invites debate and divergence 
of opinion. 
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There are certain factors which appear to influence the size 
of our independent commissions. The first factor is the kind 
and complexity of the job to be done. A fairly simple quasi- 
judicial task can be readily handled by three members. If the 
commission is saddled with complicated and diversified inci- 
dental functions or if the job of regulation is inherently com- 
plex— and both of these conditions prevail in the Interstate 
Commerce Commission— more members will be necessary to 
handle the business. Secondly, size will depend in some meas- 
ure upon whether the members of a commission are to act as 
administrators in addition to serving as a quasi-judicial body. 
This depends partly upon whether the commission has statu- 
tory power to delegate its' authority or whether it is obliged 
to exercise it directly. If it may not delegate it, the total volume 
of work may be so large as to make it imperative that a consid- 
erable number of members share in its performance. Third, 
the size of a commission will vary with the degree to which 
members of the commission ‘represent’ various groups or in- 
terests. We may recall the agitation in 192a to enlarge the 
Federal Reserve Board in order to add to it a ‘dirt farmer’ *; 
and there has always been a rather general belief that the Fed- 
eral Reserve Board, the Interstate Commerce Commission, and 
the Federal Communications Commission ought to be large 
enough to permit the representation of all major geographical 
sections of the country. 

B. Appointment of Members 

There are no problems about the methods of appointing 
federal commission members since the Constitution explicitly 
vests that power in the President. It is true that Congress could 
by law vest the appointment of the members of an independent 
commission in the head of an executive department. There is, 
however, no disposition anywhere to give to the commissions 
this subordinate status, and since the heads of executive depart- 
ments are subordinates of the President, the net results of the 
two methods would be much the same. We have seen that it 
is rather common in Great Britain to direct a Minister to make 
appointments ‘in consultation with’ other officials, and this 

I. Supra, lOi ff. 
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appears to serve a useful purpose.* Such a direction given by 
Congress to the President could be only advisory in effect, for 
the President could not constitutionally be compelled to hold 
such consultations although he might in practice be very will- 
ing to do so. We may conclude that tlie members of independ- 
ent regulatory commissions will always be appointed by the 
President, though probably always with the advice and consent 
of the Senate. 


C. Tenure and Removal 

The constitutional aspects of the President’s power to re- 
move the members of the independent commissions have al- 
ready been discussed.® There are, however, several questions of 
policy relating to the tenure of commissioners and the circum- 
stances governing their removal. These may be considered 
separately. 

1. OVERLAPPING TERMS 

The desirability of securing continuity of personnel and 
policy in the independent regulatory commissions will be 
readily granted. One of the reasons for creating the independ- 
ent commission has been that its status of freedom from normal 
partisan or political tenure makes it easier to secure such con- 
tinuity. The most direct method of accomplishing this is by 
making the terms of the commissioners overlap. In the case of 
every independent commission, except the Bituminous Coal 
Commission of 1935' policy has been followed of staggering 
the terms of the members so that there will always be a sub- 
smntial numlier of experienced commissioners in office at any 
given time.* The same rule is followed in practice, even if it is 
not always required by statute, in the setting up of British 
agencies. 


2. LENGTH OF TERMS 

Unless Congress definitely intends to create a temporary 
body when it sets up an independent commission, it usually 
makes the terms of the members either five or seven years. The 
members of the Board of Governors of the Federal Reserve 

*• ®5S- 4. Sec chan at end of book. 

J. Supra, 454 ff. 
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System serve for fourteen years. One purpose of these longer 
terms is to assure experience on the part of commissioners by 
allowing a man to remain in office long enough to acquire it. 
Another purpose for the long term is to place a limitation upon 
the number of members on any commission "which a President 
in a single four-year term would have the opportunity to ap- 
point. 

The question of the length of commissioners' terms and the 
President's influence over the commissions is one on which 
opinions differ sharply. Some ffivor keeping at a minimum the 
President's power to influence the independent commission 
through the power of appointment, and they favor therefore 
long terms of office for the commissioners. This view prevails 
most strongly with regard to the commissions whose functions 
are predominately judicial in character. On the other hand it 
is argued that the commissioners should be appointed for short 
terms so that the President will have frequent opportunities 
through appointment to influence the commission by placing 
on it men sympathetic to his ideas. When President Roosevelt 
took office in 1933 he found on the Federal Trade Commission 
a majority of members whose views on commission policy were 
very acceptable to Presidents Coolidge and Hoover, but who 
tvere definitely not in sympathy with Mr. Roosevelt's ideas. 
Many of our regulatory commissions are engaged in policy- 
determining activities in areas in which conditions are con- 
stantly changing and with regard to which the President also 
has important responsibilities. It is less easy to defend long 
terms of office for such commissioners. The members of regu- 
latory commissions are not as a rule, and probably should not 
be, technical experts whose continuing services are indispen- 
sable to the smooth functioning of the commission’s job. They 
are administrators or quasi-judicial officers and in many in- 
stances, though not in all, it would be wise to give them terms 
of office short enough to keep open the opportunity to inject 
new blood into the membership of the commission. 


3. RE-ELIGIBILITY 

The members of the Board of Governors of the Federal Re- 
serve System are ineligible by law to reappointment. In the 
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case of no otlier regulatory commission does this rule apply. 
The National I.abor Relations Act specifically states that the 
members of the board are re-eligible, strongly implying that 
Congress hoped that competent commissioners would be re- 
appointed. Congress cannot constitutionally go beyond such an 
expression of approval of the policy of reappointment. Com- 
pulsory reappointment would merely lengthen the statutory 
term of office. The appointing power retains full discretion in 
the matter, and circumstances do arise in which it is highly im- 
portant that certain commissioners should not be reappointed. 
All that can be done is to further in every possible way the 
growth of a tradition in favor of reappointing competent com- 
missioners. Professor E. P. Herring’s valuable study. Federal 
Commissioners j shows down to 1936 to what extent we have 
built up such a tradition. The evidence is not heartening: for 
such a tradition apparently prevails only in the case of the In- 
terstate Commerce Commission, and even here it is not very ro- 
bust. Down to 1936 forty-three men have been appointed to the 
commission and of these twenty-six were reappointed. In the 
other commissions reappointments have been much less fre- 
quent. Obviously the problem here is no different in llieory 
from that affecting other appointive public officers charged 
with important administrative or quasi-judicial duties. In Eng- 
land, where traditions respecting the public service are very 
different from our own, the presumption is always in favor of 
the reappointment of competent officers. 

4. CAUSES OF REMOVAL 

It has already been pointed out that Congress has never 
considered with care the possibilities bound up in the statutory 
listing of causes for removal from office." It has been content 
to follow the old formula which permits removal for incompe- 
tence and misconduct, or some similar grouping of words. The 
writer believes that the formulation of causes of removal could 
be used effectively by Congress for blocking out a substantial 
range of accountability on the part of the independent com- 
missions to the President in those areas in which his supervi- 
sion and control is wholly justifiable. At a minimum Congress 

5. Supra, 465. 
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cxiuld make the President effectively responsible, through a 
more concrete statement of causes for removal, for the admin- 
istrative efficiency of the commissions. This deserves closer 
study than it has received. The President himself has never 
fully explored the possibilities of his present power to remove 
commissioners for cause, perhaps for the reason that he has had 
no occasion to do so. 

D. Sklection and Status of Chairmen of the Commissions 

While the precise method of selecting the chairman of an 
independent commission may seem a trivial matter, it actually 
has great practical importance and has caused a good deal of 
discussion. 


1. METHOD OF SELECTION 

Tliere are two methods by which the chairmen of independ- 
ent commissions arc chosen. By far the most common is choice 
by the commission itself; then the chairman usually serves as 
the presiding officer when the commission meets together. He 
remains, however, equal among equals. There may be minor 
perquisites attached to tlie chairmanship under these circum- 
stances, but in the by and large the chairman’s position in 
relation to his colleagues is rather like that of the Chief Justice 
to the other members of the United States Supreme Court. It 
certainly does not give him any important powers of control. 
He is not, for instance, thereby made the executive officer of 
the commission, as is so commonly the case in Great Britain. 
When he is selected by the commission, tlie chairman’s term of 
office varies. Usually the chairmanship rotates annually, as in 
the Securities and Exchange Commission or the Federal Trade 
Commission. Such rotation of course rules out any possibility 
that the chairman has any real pre-eminence over his col- 
leagues. TJie Interstate Commerce Commission adopted the 
policy of rotation many years ago upon the resignation of 
Chairman Knapp. Mr. Knapp had been re-elected year after 
year by the commission for so long that, though they felt that 
it would be desirable to make a change, they felt embarrass- 
ment in doing so. Mr. Knapp was appointed to the Commerce 
Court in igio and after that the commission rotated its chair- 
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manship until 1939 when it established a three-year term for 
the chairmanship, 

In other cases commission chairmen are appointed by the 
President. This seems to be the current tendency. When the 
President has this power he probably also has the power to 
remove the chairman from his chairmanship at discretion, even 
though he cannot remove him from the commission. There is, 
however, no court decision on this point. The implications 
arising from Presidential designation of commission chairmen 
are exceedingly important. They were explained to the writer 
by James M. Landis, who strongly favors this policy. Mr. 
Landis's membership on two commissions and chairmanship 
of one of these lend substantial weight to his judgment on the 
matter. He believes that the extra prestige which the chairman 
gets from Presidential appointment, and it is not unsubstan- 
tial, is useful and desirable. It may be used by the chairman to 
improve the efficiency of the commission. The plan allows the 
President a clear channel of communication through which his 
own policies may be effectively made known to the commission 
and through wliich the President himself may be kept in- 
formed on matters of commission policy and action. Fhc 
President needs this kind of contact with the coinmi.ssirtns. 
Furthermore, if the President has appointed the chairman of 
a commission, he is very likely to consult him on the matter 
of apftointments to fill commission vacancies when they arise. 
This is highly desirable, since the commission itself is probably 
the group most competent to give advice on this jjoint. The 
system also provides an effective method for securing co- 
ordination and inter-commi.ssion co-operation. A grouj) of 
Presidentially appointed coiiimis.sion chairmen tan meet to- 
gether and are likely to feel disposed to do so. They may. in 
fact, be defiiiiiely told to do so by the President. When the 
cliairman is selected by the commission itself, he looms much 
less as a leader and he is usually much less effective and acces- 
sible when inter-commis-sion co-operation is neetled. Mr. l.andis 
also believes that when the chairman is appointed by the com- 
mission there is usually a tendency for power, though without 
effective responsibility, to be vested in the permanent secretary 
of the commission-a result which has proved highly undesir- 
able. 
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8. STATUS AND POWER OF CHAIRMEN 

We have not in general followed the policy of singling out 
the chairman of an independent regulatory commission and 
making him substantially more powerful and important than 
his colleagues. Where the job of the commission is closely 
limited to quasi-judicial regulation it would be difficult to do 
so even if it were felt to be desirable. In the commissions where 
there are important assignments of administrative or manage- 
rial work, the chairman, by being made chief executive officer, 
could if desired be made a dominating figure. But Congress 
has not felt disposed to do this. In the main the power and 
infhience of the chairman has been kept at a minimum and we 
have done much less experimenting with the possibilities of 
the situation than we might. 

We have not followed in this country the plan so often used 
in Great Britain of creating a full-time highly paid chairman 
to work along with a group of part-time and nominally paid 
board or commission members.'* There arc two reasons for this: 
lirst, most of our commissions have heavy tpiasi-judicial duties 
which call for the full-time service of all the members; and 
second, the idea runs counter to our democratic ideas of 
equality of status. We have already seen from our analysis of 
the English practice that it too has disadvantages. 


E. Civil. Service and Its .\pi*i.icatu>n to Commissions 

The question whether the staff of an inde|)entlent regulatory 
commission should be part of the Federal Civil Service is quite 
different from the ({uestion whether civil service regulations 
should apply to the British Public Service Boards. The British 
Civil Service from the days of Lord Macaulay has operated 
frankly on the principle that men should be recruited for the 
public services on the basis of their general education. The 
system does not lend itself easily to the selection of highly 
specialized technicians. The American civil service on the con- 
trary has always equally frankly underuken to devise methods 
of selecting men specially qualified to hold particular jobs. 

6. Supra, 6Cu L 
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There is therefore no sound reason why we should not success- 
fully recruit the staffs of the independent commissions by civil 
service methods. This in fact is customarily done save when 
emergency conditions have prevailed. The liabilities and diffi- 
culties incident to our civil service arrangements affect the 
regulatory commissions no more seriously than they do the 
other branches of the government. 

The creation of new and large agencies on short notice may 
create special problems. When some of the New Deal commis- 
sions were set up, such as the Securities and Exchange Com- 
mission and the Social Security Board, it would have been very 
difficult to build the initial organization through then existing 
civil service facilities. The staff had to be somewhat uniquely 
trained and available in large numbers; these commissions 
were therefore staffed without regard to civil service require- 
ments, though not without regard to generally sound personnel 
standards. It may be that the best solution for the problem 
presented by such a situation is to set up the new agencies 
under flexible personnel arrangements designed to secure the 
kind of ability specifically needed. After the staff of the com- 
mission has been organized and standardized, it may then be 
blanketed into the civil service under a non-competitive testing 
arrangement by which incompetents may be dismissed and the 
others kept; recruitments should thereafter be made through 
the Civil Service Commission. In time the federal civil service 
system may be developed to the point where it will be adequate 
to meet even emergency demands of this kind. 


F. Salaries 

No unique problem exists regarding the salaries of commis- 
sioners. The salaries range from ten to fifteen thousand dollars 
a year and compare favorably with those paid to officers of 
comparable responsibility and importance. It will always be 
true that the government cannot command by these salaries 
the services of some able men whom it might wish to enlist. 
This problem is, however, by no means peculiar to the com- 
missions. The salary level must of course be considered in the 
light of the fact that the work demanded is full-time work and 
that commissioners are required by law in most cases to give 
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up business associations which might influence their official 
duties. In 1935 Mr. Eccles, the chairman of the Federal Reserve 
Board, proposed a bill including a provision that the members 
of the Board of Governors of the Federal Rf^rve System be 
given pensions upon retirement. He argued that the fourteen- 
year term was $0 long that when a man had served it he might 
find it difficult to re-establish himself in business, and he there- 
fore deserved a pension. The plan did not commend itself to 
Congress. 

G. Qualifications of Members 

Here is a problem of tremendous importance. Ours may be 
a government of laws and not of men, but the success of the 
regulatory commission rests with the men who compose it. It 
our commissions could be manned throughout with men of the 
calibre of Mr. Eastman and one or two of his colleagues, many 
of the troublesome problems relating to the commissions would 
become largely academic. One of the reasons which influenced 
Congress to set up independent commissions was the belief, 
not fully justified by later experience, that abler and more in- 
dependent men could be secured for the commissions than are 
usually found in the executive departments. When we have 
struggled to improve everything else about the commissions, 
we still come back to the problem of personnel. Water does not 
rise above its own level. If we man our regulatory agencies with 
decayed politicians who have political claims on the President 
wc need not be shocked if the commissions do not rise to the 
higher levels of stotesmanship. 

It is unnecessary to set out here or even to summarize the 
facts relating to the background, education, experience, and 
general ability of the men who have served on our independent 
regulatory commissions. This has been admirably done in 
Professor Herring’s little volume Federal Commissioners. We 
may, however, discuss the problems which arise with regard to 
the qualifications of the members of the independent commis- 
sions. 


1. POLITICAL APPOINTMENTS 

As long as members of the independent commissions are 
appointed by the President, and as long as the President is the 
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head of his party, we shall get a substantial number of appoint- 
ments made for frankly political reasons. We have never suc- 
ceeded in ruling politics out of the appointment of the federal 
judiciary, and we are not any more likely to accomplish it witli 
regard to the commissions. But political appointments are not 
ipso facto and inevitably bad; many officers chosen for bad or 
irrelevant reasons have proved competent and high-minded. 
There is no solution to this problem except to use pressure 
and education to develop a tradition against playing politics 
with the independent commissions. 


2 . BIPARTISANSHIP ON THE COMMISSIONS 

In setting up our independent regulatory commissions Con- 
gress has imposed upon them the bipartisan rule for member- 
ship, except in the cases of the Federal Reserve Board, the 
Bituminous Coal Commission, and the National Labor Rela- 
tions Board. This rule requires that no more than a bare 
majority of the members of any commission be members of the 
same political party. The rule is defensible only on the sup- 
position that the President, unless otherwise restrained, would 
make his appointments to the commissions along strictly parti- 
san lines. Unfortunately that is by no means an incorrect 
assumption. The bipartisan rule locuses attention upon the 
party affiliation of prospective candidates. Professor Harvey 
Mansfield observes; ‘There is nothing in the words to prohibit 
nonpartisanship, but in a world where it is inconceivable, bi- 
partisanship has been looked upon as the summit of virtue.’ ' 
The evidence seems to indicate that, as in the case of the 
courts, partisanship is a negligible factor in the functioning <jf 
commissions which arc well established and which are admin- 
istering the less controversial regulatory statutes. Mansfield 
states that the Interstate Ckjminercc Commission has never 
divided along party lines in any decision. There might, how- 
ever, in reality be a substantial difference between the Repub- 
lican and DemocTatic way of administering the affairs of either 
the Federal Trade Commission or the National Labor Rela- 
tions Board. Mansfield says, ‘Indeed the best thing that can be 
said for the bi-partisan provision in the statute now is that it 

7 - H, C. Mansfield, The I-.ahe Cargo Coal Rate Controversy (1993), 143> 
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enables the President, if he so chooses, to disregard partisan 
considerations in appointing nearly half the commission.’ ■ 

We may conclude that the bipartisan requirement is obso- 
lete and unnecessary. It is neither sound nor relevant to the 
actual work of the commissions, but it remains to insure an 
equitable division of spoils between the two major parties. It 
is just as logical to require a similar bipartisan division on the 
Supreme Court of the United States. 

3. GEOGRAPHICAL REPRESENTATION ON COMMISSIONS 

The regulatory jobs assigned to some of the independent 
commissions are of such a nature that geographical sections 
feel themselves keenly concerned. This, of course, is not always 
the case. Geography has little to do with the problems coming 
before the Federal Trade Commission, tlie Securities and Ex- 
change Commission, or the National Labor Relations Board, 
and sectional claims could hardly extend beyond a demand for 
a fair share of any federal patronage being distributed. In some 
cases, however, geographical representation on the commissions 
is required by statute; in other cases it is demanded and often 
secured by political pressure at the time of making and con- 
firming die appointments of members. 

Sectional representation, which was embodied in the Federal 
Reserve Board when it was set up in 1914, is still retained. Of 
the appointive members on the board, no more than one, un- 
less it be the (iovernor, may come from any single federal re- 
serve district. In this case lliere is rather definite justification 
for applying the geographical principle. In the organizadon of 
the board the reserve districts are the basic units upon which 
the entire structure is built; they are the lower levels of an 
administrative hierarchy and it is appropriate that they be 
represented as such on die board itself. There were odier 
reasons for sectional represeiitauon in diis case, for there was 
great concern in Congress during the debates on the Federal 
Reserve System diat die entire organization might fall into the 
hands of the eastern banking interests. The board as a whole 
is not overburdened with adiniiiistralivc duties. It o|>erates 
largely as an advisory or consultadve body, so that possible 
8. Ibid. 144. 
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clashes of sectional interest upon it are not likely to interfere 
with efficiency. An attempt made in 1935 to eliminate the 
sectional requirement did not succeed. 

The United States Shipping Board was set up in . 1916 under 
a requirement for ‘fair geographical represenution.’ The stot- 
ute was never more specific, but sectional pressures insisted 
upon geographical representation; our legislative history has 
shown that this frequently resulted in a deadlock between the 
interests thus represented.* 

The Federal Radio Commission of 1927 had five members 
who, under the law, must be each a resident of one of the five 
zones created by the Act. There was great jealousy between 
various sections of the country with regard to the allocation of 
broadcasting stations which many felt ought to be distributed 
with an even hand. As one observer remarked, ‘Congress looks 
upon radio as a sort of pie to be divided into five equal parts.’ 
This geographical requirement was a source of continuous fric- 
tion and inefficiency. It prevented the board from functioning 
effectively as a harmonious group and seriously retarded the 
normal development of radio policy. It was not until the Fed- 
eral Communications Act was passed in 1934 that Congress 
could be persuaded to abandon the requirement. 

There is no statutory requirement for geographical repre- 
sentation on the Interstate ^mmerce Coniniission, but there 
has been almost constant political pressure throughout the 
commission’s history to secure some degree of sectional repre- 
sentation. Senators have engaged in determined and sometimes 
successful fights to prevent the appointment of able men for 
no other reason than to bring about the selection of a commis- 
sioner from their state or section. Professor Mansfield has set 
forth in detail the dramatic story of the long-continued l)ut 
unsuccessful fight of Senator Reed of Pennsylvania to place a 
Pennsylvania man on the commission."* The admitted motive 
in all of these cases is to secure, in addition to the immediate 
patronage involved, the kind of representation which would 
be likely to influence tfie rate-making decision of tlie commis- 
sion to the advantage of geographical sections. 

The disadvantages of geographical representation are beyond 
dispute. It tends in the first place to increase unnecessarily the 

i). Supra, a73, jiH. lo. Op. cil. 
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size of the commission. Second, it almost invariably results in 
intersectional logrolling or intersectional deadlock. It distracts 
attention from the merit of the appointee and focuses it upon 
the place from which he comes. Thus the appointment of the 
President’s first choices to these imjsortant posts is often pre- 
vented. Finally, such representation injects into the work of the 
commission itself the idea of representation, instead of leaving 
the commission free from pressure to serve the best interests 
of the public irrespective of local interests. Furthermore, all of 
the advantages, if they be such, which sectional representation 
is supposed to produce can be secured through the wise use of 
the President’s appointing power unhampered by statutory 
requirements. 

4. REPRESENTATION OF CROUP INTERESTS 

In the statutes setting up two of our independent regulatory 
commissions Congress sought to give ’fair representation’ to 
certain economic interests felt to be intimately concerned with 
the regulatory process set in motion. The first of these was the 
Federal Rescrs'c Board. We have already related the interesting 
account given by Senator Glass of the desperate effort made by 
the banking fraternity to secure direct representation on the 
Federal Reserve Board." Not only did the bankers want to be 
represented on the board, but they wanted themselves to 
choose their representatives. President Wilson firmly rejected 
tills idea and the bankers and others iiad to be content with 
the provision in the statute that the President in making his 
appointments was to see that 'fair representation’ was given to 
‘financial, industrial, agricultural, and commercial interests.’ 
When the second Bituminous Coal Commission was set up in 
•937* Act contained a pros'ision demanded by the mine 
workers that the agency should include ‘two experienced coal 
mine workers, two producers, and three disinterested mem- 
bers.’ When tlie Securities Act in 1933 was under discussion, 
Mr. Richard Whitney proposed before the committees of Con- 
gress and on behalf of the stock exchanges that two members 
out of seven on the governing board set up to administer the 
Act should be directly chosen by the stock exchanges. While 

II. Supra, 155 If. 
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no Congressional committee was willing to sanction the choice 
of these public officials by the private interests concerned, the 
Roper interdepartmental committee, which had been consider- 
ing the entire problem, did propose that the stock exchange 
authority should have on it one representative of the stock 
exchanges.^ This, however, was not adopted. 

All of the earlier national labor boards were organized on a 
representative basis. The members here were chosen to repre- 
sent labor, employers, and the public. It is generally admitted 
that this is one of the main reasons why they worked so badly. 
They served a useful purpose as long as all they were supposed 
to do was to arbitrate disputes, for an arbitral tribunal must, 
of necessity, be representative in cliaracter. The boards broke 
down completely, however, as soon as any regulatory functions 
were assigned to them. The authors of the Wagner Act and the 
Railway Labor Act profited by this earlier experience and 
abandoned entirely the idea of representation. The Wagner 
Act says nothing whatever about it, while the Railway Labor 
Act forbids the members to have any connection either with 
employers or with unions. It may be concluded that representa- 
tion of group interests is highly undesirable in the case of any 
governing body charged with duties of administration or regu- 
lation. We have already noted the present tendency in Great 
Britain to abandon this form of organization in setting up tlie 
agricultural marketing boards and the agencies to control de- 
pressed industries, and to replace the so-called guild authorities 
with governmentally appointed, non-representative boards."’ 

5. TECHNICAL OR EXPERT PROFESSIONAL QUALIFICATIONS 

There are no statutory requirements that the members of 
any of the regulatory commissions have technical or profes- 
sional qualifications. Congress has been content with an occa- 
sional pious admonition to the President to appoint men ‘witii 
due regard to efficiency and ability,’ or ‘with regard to special 
fitness.’ It may be recalled in this connection that neither the 
United States Constitution nor our federal statutes require any 
of our federal judges to be learned in the law. The failure of 
Congress to set up requirements of this type may be due to a 

12. Supra, 3S2. 13. Supra, 5B5 It. 
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variety of reasons. First, there may be some doubt whether 
Congress may constitutionally control the President’s discretion 
in the exercise of his appointing power. Second, it is probably 
felt that such requirements would accomplish little which 
could not be accomplished through senatorial confirmation. 
Finally, there is a good deal of honest disagreement about just 
what technical or professional equipment may be needed on 
any particular regulatory commission. British practice, as we 
have seen, leans in the direction of stipulating such qualifica- 
tions and the British statutes will often require that members 
be app>ointed who are electrical engineers, lawyers, etc. The 
facts regarding the technical and professional experience of the 
members of our major commissions from the beginning are set 
out in detail in Professor Herring’s book mentioned above.^* 
The problem is one for the President’s own discretion. 
Should he in appointing commissioners select experts and tech- 
nicians, or should he appoint able men of general background 
and broad interests? This is of course not a problem confined 
to the commissions. The weight of opinion both in England 
and in this country leans toward the selection of able laymen 
who will work through, and be advised by, an expert staff. It 
is not a question of doing without the services of experts; it is 
rather the question of where to put these experts. Too often 
the expert or the technician is too narrowly trained and too 
specialized in his approach to the problems of regulation to 
make a good general administrator or member of a quasi- 
judicial commission. 


G. DISQUAI.IFlCAnt)NS 

It is an almost invariable policy both in England and in this 
country to disqualify for membership on a regulatory commis- 
sion anyone who has any financial or business connections or 
interests in the business which is to be regulated. These dis- 
qualifications are stated with varying degrees of precision; 
some are very rigidly and comprehensively drawn. One of the 
criticisms directed against the British part-time board member- 
ship arrangement is tliat these nominally paid part-time mem- 
bers of some of the British boards and agencies are not dis- 
14 . Supra, 751 . 
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qualified from holding other commercial directorships, and 
they very often do.*' This criticism seems aimed quite as much 
against the resulting diversion of time and interest as against 
any possible impairment of impartiality. This, however, is not 
a problem in the United States. Many years ago Representative 
Grosvenor of Ohio caustically attacked the disqualification set 
up in the Interstate Commerce Act. He charged that the effect 
of the rule was to guarantee complete ignorance on the part 
of the commissioners, since it automatically barred from mem- 
bership everyone who knew anytliing about the railroad busi- 
ness. Grosvenor stands alone in this opinion, for there is almost 
unanimous agreement that the principle underlying these dis- 
qualifications is sound. It is sound in the first place because it 
prevents people from being appointed who are disqualified by 
reason of bias. There have been times when we could not safely 
rely on Presidential discretion to appoint wholly disinterested 
persons. There may be such times again. The rule is sound in 
the second place because of its valuable effect on public opin- 
ion. The regulatory commissions must be jealous of their 
reputations; it is necessary and desirable that they have all pos- 
sible external earmarks of impartiality, and one of the most 
conspicuous of these is the absence from their membership of 
persons clearly biased. 


H. Senatorial Confirmation of Appointments 

The question whether the Senate improves the quality of 
appointments to federal offices by exercising its prerogative of 
confirmation is a difficult one to answer upon the basis of evi- 
dence. But while we may not have statistics, we may have 
reasonably settled convictions on the matter, and the writer 
believes that the results of the requirement of Senatorial con- 
firmation have been thoroughly bad in very many more cases 
than those in which the public interest has been protected by 
it. The usual consequence of the requirement is to subject the 
appointments to the customary tugging and hauling by which 
intersectional logrolling and partisan spoils are manipulated. 
It makes it much more difficult to establish a sound tradition 
for the appointment of able non-political officials, or a tradi- 

15. Supra , 661 f. 
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tion of reappointing able members whose services ought to be 
retained. 

There are two clear reasons why we retain a system which is 
so open to attack. First, it provides an outside check against 
thoroughly bad appointments on the part of the President. 
Unfortunately there are just enough cases where objectionable 
appointments have been blocked by the Senate to prove this 
point. Second, we are faced with the complete political impos- 
sibility of doing anything else. Congress shows no disposition 
to relinquish its grip on major federal appointments and even 
if it did there is no organized public opinion to bring about 
an amendment to the Constitution to eliminate Senatorial 
confirmation. The net result appears to be that the best we 
can hope for is the slow development of sounder traditions to 
govern the making of Presidential appointments and the con- 
firmation of them by the Senate. 

Comment upon the problems relating to the personnel of 
the independent regulatory commissions has been placed at 
the end of this volume because, in the judgment of the writer, 
those problems overshadow all others in importance. If by 
some combination of intelligence and good fortune we are able 
to develop personnel practices and traditions which will place 
and keep on the regulatory commissions men of genuinely high 
calibre, we need not worry unduly about problems of commis- 
sion structure and procedure, although those problems are 
important and their solution will require great wisdom. But 
the soundest commission organization and the fairest and most 
efficient commission procedure will avail little against the dis- 
integrating influence of biased, incompetent, or corrupt men 
sitting as tlie members of a commission. If the vastly important 
tasks assigned to our regulatory commissions are ever handled 
on a level of maximum efficiency and statesmanship, it will be 
because we have found tlie formula for manning the commis- 
sions with men of outstanding ability and unquestioned 
integrity. 
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